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CODESA WORKING GROUP 2 : S A GOVERNMENT |]

EXTRACTS FROM DIFFERENT PROPOSALS ON THE RELATIONSHIP |
\ETWEEN CENTRAL AND REGIONAL GOVERNMENT 1

CISKEI GOVERNMENT:

"Preamble’

The Ciskei Government believes that the peace and prosperity of a
future South Africa will depend on the successful formation of regional
structures. Regional decision-making and regional self-determination
accommodating the diversity of populations and interests will be
crucial to the creation of a stable and lasting constitutional
dispensation.

Ciskei is committed, therefore, to re-incorporation into the new South
Africa but reserves the right to a defined regional autonomy, tO
protect existing edonomic policies and strategies for its economic
development, to protect its civil service and existing infrastructures

and to protect the right of the people of the region to promote their
interests.

) 1 A Federation of States

The diversity of cultures and regional interests of communities
should be reflected in the creation of regional states with rights
and responsibilities entrenched in the constitution. The
determination of regional boundaries should rest with a
Boundaries Commission and should be based on cultural,
economic, technical and political parameters as determined by

consensus.

See the cocument, Constitutional Principles, submitted to Working Group 2 on 11 Fepruary
1962.




The State Executive and Legislature

The State Executive should consist of a Governor and
Secretaries of State heading government departments. A
bicameral legislative system should consist of a Lower House,
elected by proportional representation, which exercises final
budgetary control, and an Upper House, elected indirectly by the

urban and local authorities with representation of traditional
leaders.

FLEXIBILITY __OF REGIONALLY AUTONOMOUS / FEDERAL

STRUCTURES?

Federal / regional structures do not necessarily entail or require:

1.
f"

3.

Historical borders.

Homogeneous populations.

Simila~ or identical powers of autonomy.

Simuliane~us or identical procedures of attaining or moving
towar s ¢-tonorLy.

Identical regior:l structures."

DEMOCRAT C PART:

l!(f)

The !rinciple of the Vertical Division of Competencies: Genuine

Devolution of {ower?

The constitutional principle in issue here is an adherence to the
genuine devolution of power between the central government and
regional and local government formations. The Constitution will

assign specific powers and duties to each level of government,

See the document, The Balance Between Central, Regional and Local Government, distributed

on 17 February 1952 at the Working Group meeting, which aiso argues tne merits of regional
autonomy against the iisadvantages of a2 unitary system.

See the cocumerit General Constitutional Principles submitted to Working Group 2 on 11

February 1982. Mr C “glin (in his verbal submission to Working Group 2 on 17 February
1952) aliso stressed the importance of maximum devolution of power to regional and local

ziers of government in order to ensure gooc, effective and accountable (gemocratic)

government., This principle should be entrenched 1n the Constitution.




which powers and functions will 1 t be capable of recall save
by special measures SO elaborated upon in the Constitution.
Without derogating from the generality of -the aforegoing
principle, consideration will be given to the quesrion of whether
South Africa will be a federal or unitary state but regardless of
the ultimate location of sovereignty, the aforesaid principle will

apply in either case or in any other dispensation so agreed."

3 DIKWANKWETLA PARTY:

||1.

A federal form of government with appropriate form of

autonomy for the central, regional and local government."*

4 INKATHA FREEDOM PARTY:

"6-
6.2

6.3

PRINCIPLES ON THE STi#/UCTURE OF THE STATES

Democracy is best protected by a system enshrining separation
of powers and checks and balances. We traditionally separate
the legislative, executive and judicial branches and their
respective powers over each other to achieve horizontal checks
and balances. We secure vertical checks and balances by the
separation of powers between the nationa! federal government

and state, regional and local governments.

Subsidiarity has become the key word in the constitutional
planning of the European Community. It is the doctrine that
nothing should be done on the Communiry level which cannot be
done better at local levels. And locil government is more

capable and more sensitive to specific local needs and

aspirations.

See the document, General Constitutional Principies to be enshrined in a new Constitution,

submitted tc Working Group 2 on 11 February 1982.

5 See the document, Fosition Paper of the Inkatha Freegom Farty, submitted to Working Group 2
on 6 Fepruary 1982.




6.4

6.7

£
e

6.9

6.9

It is only in the centralized and unitarian state that one
particular political faction can exclude all others from political
participation and healthy democratic debate. Germany, the
United States and other federal states often experience the
situation where one political party is in power in the national

government and another party controls the lander or state.

Regional government must be the rule and central government
the exception. The constitution shall list the powers and
functions of the central government, those of the regions and
those which are shared.

The boundaries ¢ the regions/states shall be identified on the
basis of historic, ethnic and geopolitical considerations. These
must respect the boundaries of the existing provinces, national
states and indeperdent states, at such t ne as they re-accede to
the reunited South Africa. Some 'major cities might be
considered region:/states.

The constitutibns shall set forth the principle that the residual
powers vested in the regions/state: should preferably be
exercised through local governments 20 the basis of further
decentralization #nd local autonomy (i.e. the creation of regions
in the states, or creation of provinces in the regions). The
governments of the regions/states and local governments should

allow for broad public participation and participatory democracy.

Local governments in the regions/states shall be chartered in
accordance to a uniform law adopted by the regions/states.
Such law would respect and authorize exceptions from the
general rules for traditional territorial governments.  After
approval, but before publication, this law would be verified for
compliance with the constitution and the national interests.

Disputes would be resolved before the Constitutional Court.




9.10

The constitution shall ensure that regions\states  have

independent tax.ng powers."

INTANDO YESIZWE PARTY:

g % 18

NATURE OF GOVERNMENT®
There shall be three tier-system of Government viz. National,
regional and local government (O actualise  non-racial,

democratic participation in the administration of the country at

all levels."

INYANDZA NATICNAL MOVEMENT:

¥13.

13.1

132

14
14.°

DIVISION OF POWERS BETWEEN CENTRAL, REGIONAL AND
LOCAL/MFTROPOLIT/AN GOVERNMEN’ 7

The constizution shou'd define the division of powers between
the centssl, regioral and local/meurpolitan levels of
governmer.c.

Each level of geversment should be entitled itself to raise
sufficient r2venue to meet its constitu onal and statutory
responsibilities.

REGIONA’, GOVERNMENT
Each regicn should be determined upon e basis of economic,

geographical, historical and social coherence, based upon the 9
developm: st regions."

See <he document, [IYP] Constitutional Principles of the Envisaged New louth Africa,

submitted o Working Group 2 on 11 February 1992.

See the cocument, Funcamental {onstitutional Principles, submitias 1o wWarking Group 2 on 11
February 15%2.



LABOUR PARTY:

U(G)

(4)

Separation of Powers®

This doctrine should apply to the difierent branches of
government and between the central and regional

administrations.

Recognition of Regionalism and Regional Diversity

Appropriate constitutions for the regions compatible the national
constitution should be devised simultaneously with the latter.
Regional variations should be permitted to cater for the peculiar
requirements of each region ... This will involve the contribution
of people at national, regional and local levels. The
geographical demarcation of the regions should be based on
demographic, economical and political considerations. The
existing nine development regions constitute a basis for
negotiation between Liie relevant parties in this regard.

<

Entrenched Protection of Regional States and Rights®

"The central government must not have the power to
unilaterally revoke or undermine the «xercise of political power
at a regionzl level. A formula will have to be devised for the
equitable financing of all regions and the rehabilitation of
economically weak ores.

Co-ordination, Support and Encouragement of Local Government
Legitimate and efiective local/metropolitan government is

absolutely essential for peace and security in South Africa."

See tne document, General Constitusional Prim ipies, submitted to working Group 2 on 11
Ffebruary 1992.

See aliso the verbal submissions ruie by D Lockey on 17 February 1992 in working Group 2

wnen he stressed inter alia tnat iiie autonomous poOwers and functions of the cifferent

regions should be entrenched n the Constitution.




" REGIONAL AND LOCAL AULTONOMY AND COMMUNITY SELF-

Regional and local authorities should not be mere administrative
extensions of central government with decentralised functions,
but they should be accorded autonomous and constitutionally
defined and entrenched authority. In bringing government closer
to the people, proper devolution of power will play an important
role in the maintenance of regional and community interests.

By these means community self-determination may also be

"6. The Constitut.on will provide a measure of aitheicy to the
regions and will ensuie the autonomy of democraticilly elected
local Government institutions, decentralisation and « volution
shall be such as to encourage and foster Non-Racial, Democratic
participation ¢t all leveis."!

DRAFT PROPOSALS BY NIT/TIC?
i % All power shali in the first instance reside in the central
government. The central government shall be con:titutionally

obliged to effect maximum devolution of power to the regional

See the gocument, Constitutional Principles wnich shouid be énshiined in a New (Constitution
for the Republic of South Africa, supmitted to working Group 2 on 17 Feoruary 1952.
See the documenz, Constituiional Fiinciples which snould be Empodied in a New Constitution
for the Republic of South Africa, submitted to working Group 2 on 11 Fepbruary 1952,

8 NATIONAL PARTY:
DETERMINATION™
achieved."

] NATIONAL PEOPLE'S PARTY:

10 NIC/TIC:

\

10.

12,

See the cocument, Constitutional Principles, submitted to working Group 2 on 11 Fepruary



and local level so that all citizens shall be empowered to

control their own lives."

A DECENTRALISED PROVINCIAL SYSTEM

South Africa should be governed on the basis of a decentralised
regional system, the final number of provincial governments Or
administrative units to be determined by negotiations among the
constituent structuras as demarcated at the time of Union in
1910. The structure, powers and functions to be negotiated,
should be within the parameters of the principles agreed to at

the Multi-narty Naticsal Convention."'3

SOUTH AFRICAM COMM JHIET PARTY:

0 *

The devciition and/or delegation of defined powers to regional

political/administrative entities.

We see .2 princinle ¢ self: jetermination in the context of a

unitary ¢ «te in wnich ultimate sovereigni, resides in the people

as a whioies exerc sed ‘hirough their elected representatives and
the autonsmous participation of organs of civil society.

Problems ani Issues to be Addressed

The guicclines and parameters for the creation of regional

11 SOLIDARITY PARTY:
l!8.

2
i 1 General'®
7
1.9

¥
2
entities.
18

See the document, Solicarity's Draft Constitutional Principies for a New South Africa.

submitzed to working Group 2 on 11 Fenruary 1997. 5See also tn verpal supmission by D.S.
Rajan at working Greup 2 on 17 Fepruars 1892 wnan he confirmiy the stated position cf tne
Solidarity Party.

See the document, FiFiTioN Faper of tni 107 on the First ASrignment of the ierms of
g

Reference of working Group Two, SuDMITTEC &0 WOIXING Group 2 = 11 Fepruary 1992.



Such entities have no right to secede or separate from a united
South Africa.

In general they shall be delimited primarily according to

geographic and economic considerations.

The powers of these entities and the degree of autonomy shall
be entrenched in the constitution requiring a special majority
both in relation to the enactment of such powers and any

amendments thereof."

SOUTH AFRICAN GOVERNMENT:

"6 Regional and local autonomy'®

The Constitution must accord a significant measure of constitutional
autonomy to the regions and the autonony f dernocratically elected
local government institutiors must e @ nowledged in the
Constitution."

TRANSKEI GOVERNMENT:

"(a) The creation of a united, democrati.. non-racial and non-sexist
State. This envisages a situatic: where there would be no

homelaids,...

The rrcognition and acceptance «f the role for traditional
leaders at national, regiona! and local levels of

administration."®

See the cocument, General Constitutional Principles enici shoulc be Enshrined in a New
Constitution for the Republic of South Africa, submitial to working Group 2 on € February
19g2.

See the section Proposed General Constitutional Princ ties in tne document, Transkei's
Inputs to be Fresentec to CODESA Working Groups, suDmitind 0 WOrking Group 2 on 6 February
1962,




10

15 UNITED PEOPLE'S FRONT:

s, ENVISAGED CONSTITUTIONAL PRINCIPLES:"’

7 The constitution shall recognize only one and undivided South
Africa with a governmental system functional at national,
regional and local levels with appropriate, but not unduly
absolute division and decentralisation of power, as to encourage
and foster a non-racial participatory demacracy, and not the
iniquitous emasculation  and stratification of the central
authority."

16 VENDA GOVERNMENT:

'8 STRUCTURAL PRINCIPLES:™®
We propose the three-tier government ir «which full legislative
and executive functions ac authority ar: < sni#red on central
government and regional :n¢ local authoritsss. "9

17 XIMOKO PROGRESSIVE PARTY:
s POINTS OF DEPARTURE"
- jurisdiction of Second- and Third-tier governments, both
\ geographic and functional, must be such ¢+ zo promote economic
' growth and development; and

- there will be maximum devolution of pew ' to lower tiers of

government in order to bring government closer to the people
i 7 8 See the Document, [UPF] Constitutional Prm.:.fp?es which should be Enshrined in a New

Constitution for a New South Africa, submitted tr Working Grous Z on 17 Feoruary 1982,

18. See the cocument, General Constitutional Principles, submitted to working Group 2 on 17

Fepruary 1352.

18.

The importance of regional autonomy was clearly pointed out Dy a delegate of Venga in the
Working Group on 17 Fepruary 1952.

See tne cocument, Tne 8alance petween Central, Regical anc Local Government, suomitiec o
working Group 2 on 17 Fepruary 1852,



11

with the necessary checks and balances to preclude the
centralisation of power, these checks and balances to be clearly

circumscribed in the Constitution.

DISCUSSION

" It is the conviction of the XPP that the more sites of power
that exist, the greater the potential checks and balances and
the greater the potential for having as many citizens as possible
living under the laws and regulations of their owii choice. This
would require a great deal more than merely the '
decentralisation of administrations which would at rzgional !l2vel
merely execute the will of a centralised authoriiy. Rather, it
would require the establishment of truly reprasentrative and
democretic government at the Second- @#nd Third-tiers with
defined and entrenched functions and corresponding autonomy,
protected =ither through a federal constiturion of ertrenched

within the ‘oprsizution ¢f a unitary statre.

It is the  conwiction of the XPP thut sirang ens autonorsc:s
local and regional governments provide fae IfGic compe.ag

instrument for achieving a free society in South Africa.

.. it is meuposed that tie principle of the ¢evolution of wgwer

to the ‘wsrest rier of government capabie »f ererci-ing that

power ofiicientiv aud effectivelv within the overall “zgairem

The XFP is in {avuir of the adoption of the general princiiic of

limitatiorn of the auconomy and functions of higher authori:v #nd

of the devolution «f all residual powers to lower tiers."

£3SERR7.DCC
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