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SUBMISSION TO CODESA WORKING GROUP 2: WOMEN'S RIGHTS, BENDER .
EQUALITY AND A FUTURE CONSTITUTION FOR SOUTH AFRICA

=~ By some members of the Gandar Resesarch Group, University of
Natal, Durban (Dr Yvonne Muthien, Dept. of Sociology; Dr Jenny
Rahinann, Nept. of Geography, Mc Chorryl Walker, Depl. ol
Sccioclogy). February 28 1992.

Introduction :

Any future constitution for South Africa has to guarantee gender
equality between men and women as a fundamental comstitutional
principle, as fundamental as the principle of non-racism.
Without such a guarantee, the constitution cannot claim to be
truly demeemadis. T.. coenplliig Uds pililpiew, wuvcbHd must @lso
acknowledge the degree to whiuli women In our society are
structurally disadvantaged in terms of law, custom and ecenomic
powar, and hence will find it difficult to realise the full
benefits of broad constitutional principles of gender equaiity
without a meaningful programme of affirmative action and popular
education.

‘Equality’ must acknowledge ‘difference-

In formulating constitutional principles that guarantee gender
equality to men and women, CODESA needs to think carefully about
what is meant by the 'equality’ of men and women. ‘Equality’ for
women should not mean being treated according to an essentially
mala norm but being accorded full respect, opportunities and

value by sgciety. Women and men are different in one crucial
wHitet Wy LRELF FEDFOOUCTIVE Lepenlly. Thug, Iin underscaoaring men

and women's equality in terms of legal, poiitical, economic and
social rights and capacity, women’'s differences and specific
nesds must also be fully valued and protected where they exist,
crucially with regard to maternity rights, women’'s control of
their own fertiility and sexuality, and health requirements.
Women's differences must not ba regarded as social disabilities
and handicaps, requiring special treatment or justifying
discriminatory exclusions from full citizenship, but as socially
valuable attributes demanding acknowledgement and protection.
Thus in a democratic South Africa thare has to be stste
responsibility for ensuring adequate minimum maternity rights for
all women.

Affirmative action. for women

Furthermore, "equality’ inveolves equalising the socially
sanctioned burdens that different groups of people bear. Fiven
the legacy of subordination of women, a programme of affirmative
action for women is required in terms of access ta e@ducation,
empioyment, housing, land etc. GBiven the way in which gender and
rece discrimination have combined to oppress black women mo=st
saverely, such a programme must be directed in the first instance
at black women and the most disadvantaged sectors of women within
that broad category, but should not ignore the way in which all
women have suffered from gender discriminetion. (See for
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instance Appendix A on gender discrimination in tertiary
institutions.) Any affirmative action programme should be for a
stipulated period at first, after which it can be reviewad to see
to what extent it is still required, rather tham laid down for
all time. :

At the same time, for the foreseeable future, women’'s current

social disabilities and genderaed responsibilities will need ta be
*altrmn Tntn sessied 1hew dommuladding L.1l0, oood LD e EroE Y
gender differentiation (in terms of ensuring women's rights)
should not be construed as violating the principle of equaelity
between men and women. For instance inm the area of employment
conditions thera have to be provisions ensuring that women who
work late shifts are given safe transport home: not because there
are inherent biclogical reasons why women cannot travel alone
safely at night and need to be favoured over men, but because of
the very real dangers they are exposed to in a vioient, highly
sexist society,. .

Biving women equal value in practice: Enshrining gender equality
a8 a primary right in a bill of rights

The principle of gender equality has to be a non-negotiahle
principle In a bill of rights. Is a bill of rights ‘"Women’ and
‘Condum’ muse mak ka2 SRS Jud e liile -Io-u'!::l.ble lermony wiiLiw
women’'s rights must be specifically attributed to women not to
ambiguous “persons’.,

it is essential that women's human rights are recognised very
Clearly by the bill of rights as inalienable and. that the bill of
rights is written in such a way &8s to make it clear that women's
rights to full citizenship take precadence over other, lesser
‘group’ rights that it recognises. '

The three areas where there is most likely to be conflict arcund
the principle of women’s rights are 1) the family, especially
provisions relating to marriage, guardianship and the right to
privacy 2) religion and ‘custem’ and 3) the ‘right to life'. (I
the lattar is not carefully phrased, it may be used to give
constitutional authority te the anti-abertion lobby. The
question of abortion rights for women is a controversial one
which needes ongoing debate and review, with a legislative
capacity to respond to changing attitudes and nesds (ef woman,
first and foremost); it must mot be put Bayond legislative and
Judicial reach.) The recognition given in a future bill of
rights to rights in these aresas must not be constructed in such @&
way as to undermine or negate the rights of women and the
principle of gender equality, or have the effect of entrenching
present patriarchal values and power in marriage, the family,
religion and culture. Here CODESA should take its lead from the
UN Convention on the elimination of all forms of discrimination
against women. Inter glia, article 2(f) binds signatorigs to
"take all appropriste measures, including laegislation, to modify
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or abolish existing laws, regulations, customs and practices
which constitute discrimination against women’,

The primacy that has to be accorded to gender equality and
women’s rights does not mean that individual women cannot
subscrive to Tamily, religious or cultural practices that other
women may consider oppressive; it does mean that women cannot be
forced to subscribe to such practices against their will, and
they must have constitutional protection in s@eking tu escape
patriarchal power in the family, religicus amd cultural life.

Clearly the implementation of this will be difficult but if
women's rights are to mean anything, it i= gn absolutely
essential principle to establish. An analogy can be made with
race — no future censtitution can tolerate ‘cultural’ practices
that are racist.

Giving effect to gender equality in the bill of rights

Such a bill of rights has to have constitutional status and there
needs to be an smpowering clause to ensure that the broad rights
«mt put in the bill of rights are implemented and existing laww
that violate them are automatically invalid/overruled. At the
same time, in order to start toc give effect to broad
constitutional principles, structures have to be put in place to
make it possible for women to press complainte about gender
discrimination eand violations of the bili of rights. There has
to be funding to make these structures available to all women —
this could be through state and/cr private bodies (eg legal aid,
lawyers® for human rights, women’'s groups).

Furihermore, women’s rights structures need te be fed into all
leavels of the constitutional structures that are developed, for
instance a constitutional court, standing human rights commission
and office of ombudsperson. Thus there should be a permanant
women’'s rights section of a human ri?hts commisgion: wWith ouwsr
o make recommendations €0 the legislature and to take cases to
court, both to establish precedents and to enforce rights already
won. Women must statf these structures; womarn must alsp be
included in genaral human rights bodies and gender issues not
ghettoised toc a women's section nor women's interests assumed to
be simply synonymous with gender—specific rights: women have
interests as workers, members of different religious and
linguistic communities etc s well. One task of such & commission
would be to review existing legislation to see what vinlates the
principles of gender equality of the bill of rights,

There also must be a standing committes on women in the
legislature - the precise composition of such a body is bard to
define while the shape of the future legislature is still
unclear, but provision needs to be made for sume body that can
dratt and consider legislation thaet affects women.

3



0203 '82 08:31 031 5162088 UON REGISTRY DEP @oog

- political process

B3B8 s8B6HN

CODESA alsc needs to recognise that given the wWay in which
patriarchal attitudes and discrimination agaimet women are
entrenched, there nesds to be an ongoing, active programme of
@ducation at many different levels around the issue of gender
opprassion and rights for women, both to inform women about their
rights and to conscientise the publisz in general, This Campaign
reeds to be teken into schocls and the media. It must be 2n
integral part of the process by which a constitution is dratted
and ratified and emlections held for the first democratic
iegisiacure.

Aduquate representetion for women in the constitutional and

This is an extremely important erea where affirmative acticn is
urgently required. The pitifully small numbers of waman
participating in CODESA are graphic testimony of the way in which
women have been excluded from palitical power, Liw problems thay -
face and will face in promoting and defending their legitimate
genderaead interests in sacietiy, and the need for mechamnisms to
Quarantee at imast a3 minimally acceptable level of active
pai-ticipation by women. The general principls that women must be

adequately representad in the political process, inciyding CODESA
and ards drawj n akity _and
wlecting the first legiglalurs, has to be actively achered to by

CODEBA. This demands concrete, targetted action as a matter of
urgency.
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