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Dear Sir i
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SOUTH APRICAN INSTTITUTE FOR LIBRARIANSHIP AND INPORMATION SCIENCE
SUBMISSION TO CODESA

WORKING GROUP 1

The success of a democratic society depends on informed and
educated citizens.

Libraries serve as sources of information and education for all
citigens regardless of econonic or educational status, language,
origing, age or sex. Libraries assemble and make available
information that reflects many viewpoints. They complement the
mass media by retaining information on topice and events that are
quickly forgotten as +he media move on to the latest headlines.

They retain for use publications that are out of print or have
been withdrawn from retailers’ shelves dua to flagging sales.
This information serves as essential background for responsible
opinion forming and decision making by individual citizens as
well as compunity and party leaders. Libraries thus provide an
essential service for the successful functioning of a democratic

state. ;

Thers are cver one thousand public library service points
distributed throughout South Africa. They provide invaluable
support for formal education progremmes and, if mobilized in
support of programmes of literacy training, comnmunity education
and |develo , they have enormous potential as sources of
nonformal informal education.

The:cxistiﬁq network of libraries constitutes a ready-nmade,
politically neutral infrastructure for the dissemination of
infarmation about Codesa and for the creation of a climate of
mutual understanding and tolerance.

Codesa lhDJld therefore make use of libraries in attaining its
objectives, and its decisions and recommendations should promote
the use and support of libraries.

!
The South African Institute far Librarianship and Information
gcience offers its services whenever consultation on library
matters 1¢|r¢quirod.
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Libraries enter into the following assignments of Working Group

1 First assignment: Creation of a climate for free political
participation

Through <heir educational and informative functions, libraries
help to create a basis for equality among all members of a

democracy. Libraries spacifically address the following issues:

1.1.4(k) fair access should be ensured to libraries as they
provide informatisn and knowledge that promote the creation of

a climate for free political participation. The South African
Institute for Librarianship and Information Science submitted a
declaration on this matter to the South African Law Commission
in regard to a law on human rights. A copy of the declaration
is attached

1.1.4(a) a lasting improvement in socio-economic conditicns can
cnly be acnieved by the exertions and achievements of the
individuals forming the population. Libraries aseist them in
gaining the knowlaedge and skills thay require for increasing
their capabilities. Library services should therefore be fully
exploited

1.1.4(n) by providing - information reflecting multiple
viewpoints, 1libraries promote understanding and political
tolerance

1.1.4(0) libraries can serve a# distribution points for the
naterials used in sducative and informative campaigns

1.1.4(p) because of their wide acceptance and use, libraries
provide fair and reasonable access to information on political
issues and stancea to potential voters, while the l1ibraries
thensaelves remain politically neutral.

2 Second assignment: Role of international community

Libraries do not receive adequate public funding. Their role in
the advancement of South African democracy justifies increased
funding. It is essential that adequate library services be
rendered to all South Africans. Vi?orous action is needed o
eliminate current inequalities in this respect.

2.1.1 The international community and/or organisations can
affectively help to promote  democracy in South Africa by
supporting library services. Working Group 1 may obtain funds
directly for this purpose, or may reconmend that a percentage of
specific development aid funds be allocated to library
developnent. :
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ADDENDUM TO WORKING GROUP 1

Flrst assignment 1.1.4 (k)

From: Newsletter of the South African Insititute for Librarianship and Information Sclence
vol 10 (7), July 1999
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SAILIS cohtribution to S.A. Law Commission

This 1s a copy of i
recommendations made dDv
SAILIS to the Scuth African
Law Commission Working
Paper 25, Project 58: Group and
human rights and submirted to
them in August 1989.

The Executive Committee of
SAILIS reit that this document
should be brought to the|
attention of SAILIS members,
and requested that it be .
published in SAILIS Nellhlmer.

South African Institute for' Librar-
ianship and information Scien¢e

= w € B &

Contribution to

SOUTH AFRICAN LAW COMMIS-
SION WORKING PAPER 2§/

Project 58: Group and humanirights
1 Introduction '

This Sovth African Law Commission
(SALC) zonducted an investigation
into the protection of group and hu-
man rights in South Africa, st the re-
quest of the Miuster of Justice. The
SALC produced a working paper,
which was intended 1o serve as a hasis

‘for deliberation leading to a final re-

port. The SALC issued a general invi-
tation for comment. contributions and
suggestions. |

The South Aftican Institute for Li-
brarianship and Informaticn Science
(SAILIS) prepared a contfibution,
which it hereby scomits to the es-
teemea Commission. ;

2 Requests i

2.1 SAILIS is committed to the pro-
tection of the human right that every-
one shall heve equai freedom of access
to the use of tax-supported |libraries,
which means that these !ibraries may
not select their users on the -Fronnd of
race. colour, ianguage. sex. religon,
ethnie origin, social class, Mreh, pol-
itical or other views, or any disability
or other natural eharacterimcll‘

We therefore urgently request that
the protection cf this hu3lan right

should be provided for in tie recom-
mendations of the South Affican Law
Commission on a bill of fights for
South Africa. | |

2.2 SAILIS considers thet te nght of
equail freedom pf access 1 rax-sup-

10 i !

ported libraries forms part of the un-
derlying human ngkt of freedom of ac-
cess to mformation The latter right
also touches on factors that 2ffects the
availibility of information in libraries,
such as censorshup and the withholding
of information.

We therefore rejuest that the val-
idity of the right of {reedom of access

to information in its many connota-
tions should be argued in the Final Re-
port of the South African Law Com-
mission.

Because of the pervasive nature of
this right, SAILIS will not further deai
with it in this contribution which i lim-
ited 1o access to libraries.

3 Motivation for access to libraries

SAILIS accapts the definition that —
A human qight 15 a capacuy or ben-
efit which people must be deemed
inherently enutled to exercise, use,
suspend or relinguish as they
choose if they are 1o function eifec-
tively together as fulfilled autono-
mous beings. (Prozesky et al..
quoted in SALC, 1989, p.201).

We also agree with the view that
to come out for or against human
rights is to say where one stands, It
is to say what one’s phiicsophical
view of man, lifz and the worid 1s.
(Visage, quoted in SALC, 1989, p.
294).

We noted that
Experience has shuwn that individ-
ua! libe:ty is safest not in the hands
of rulers, statesmen, politicians or
bureaucrats, however distin-
guished, but in the hands of Ceurts
of Justice . . . {Brisowe, quoted in
SALC, 1983, p. 30Q).

As SAILIS is philosophically dedi-
cated to the best use of libraries for the
development of the minds of the
people of South Africa, we support the
defence in a bill of rights of their ca-
pacity to use with equal freedom the
resources for development contained
ta tax-supported libraries in the coun-
try. -

4 Philosophical base

SAILIS concurs with Spencer's opin-

jon that ==
... If life is justifiable, there must
be a justification {or the perform-
ance of acts essentidl to its preserva-
tion; and. therefore, a justificauon
for those liberties and claims whicn
makes such acis possibie. {Spencer.
quoted in SALC, 19R9, p. 11)

He shows that this :s the origin of
the conception that “'natural righty”
exXist.

In our view the developmen: ot the
human mind is the most essentiai act
for the preservation of human life. Hu-
man be:ngs thereiore possess a natural
right to gain knowiedge ard infor-
mation that will enable them to take

care of their lives to the best of their
ability.

We recognise this naturai right and.
in view of the essential nawure of a
natural night, acknowledge it as a hu-
man right.

We agree that “the exist¢nce of hu-
man rights does not depend on the wil!
of a State’". (Tanaka, quoted in
SALC. 1989. p. 22) The supra-govern-
mental existence of human rights
exacts moral commitments from the
state in the exercise of its will. This re-
lates o the view that

. (the legislators’) power in the ut-
most bounds of it is limited to the
public good of society. It is a power
that hath no other end but preserva-
tion, and therefore can never have
the right . . . designedly to impov-
erish the subjects . . . (Locke.

quoted in SALC. 1989. p. 10)

A person’s emotional and intellzc-
tual deveiopment provides him with
powerful tools for controlling hius own
life and for cantributing 16 thé good of
society. Therefore. if discriminatory
legisiation excludes members of a par-
ticular population group from using
sources of development which are
available to members of another popu-
!ation group, the legislature designedlv
impovenshes persons in the excluded
group in a most fundamental way. The
effect of this improverishment is that a
privileged group gains arbitrary power
by preventing other groups from
achieving the same levels of devel-
opmeant.

The right of all to the equa! use of li-
brary resources for self-development
should thersfore be protected by the
legislature in its framing of 1aws and by
the executive in its application of the
laws. This approach harmonises the
conceptions of natural rights and of
the rule of law. It 1s pointed out that

.. . the rule of law is that legal-pol-

itical code of conduct for the

government which at A given mo-

ment is best able to afford and 1o

guarantee the individual maximum

eajovment of those subject claims
which in the light of the prevailing
(Continued on p. 11}
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circumstanceg of the polity con-

cerned are regarded as fundamen

tal. (Sandersp quoted i SALL,

1989.p 150

Legal protection of the ¢laim 10
squal freedom of access ta the re.
scurces for develppment wili assis: the
individual ic usipg his talents unob-
structedly in satisfying his needs. in
aolving his problems. in freely choos-
1ng his own siate of life. and in “com-
biniag personal stisfactions And con-
tinuous self-development with signifi-
cant work". (Lamont, quoted in
SALL, p. 29) These abilities will er-
&ble him to act in|his turn as aivaiuable
resource within sgciety, and contribute
to his human dignity. 5

When development of the iscividual
is indeed protected by law, we agree
with the view thaf — !

The tule of (3w has come (o de re-
garded as th:nrnnrk of the; iree so-
ciety . . . everywtere & 15 identified
with the l:berty of the :ndividual.
(Wade and Rhillips. qucted 13
SALC. 1989, p. 21).

§ Regources for development in ti-
buaries i

Libracies are historically knows as in-
stitutions that qoilect, systematise,
store and make |available regzords of
knowledge and informarion. These re-
zotds cover the fpll rangs of humanis-
tic, scientific, philosophical, math-
ematicai and theological ‘‘modes of
knowing the mal# identified ty Henle.
(Henle, 1969). |

Libraries as purveyors of Luwdod
thcught have long been regarded as
exorting powerful influences pn think-
ing and mental development.'ln South
Africa, for instance. the insthution of
free. tax-suppofted library|services
during the 1940s prd the 19508 was de-
liberately intended for the advance-
ment of the then, less developed white
rurai commnnt:,k. because [‘An en-
lightened and thinking peopi¢ is an io-
dispensible condition of any democ-
racy. An indispensible condition of

. such enlightenmient is free ecsss 19

books 2nd frée lopportunity ro read
them". (Stirling, 1943, . J6). The
same argument today applies to the
whole population of South Affica.

For the indivigual, the value of re-
<urded thought i closely linked to the
fact that South Africa i8 becbmung an
information socipty. ia which the in-
.formedness of & person provides him

‘with skills and apilities that determine
ghilmd i '__-l#h'ﬂﬁk"
. g com jities, of

~which Africans is the large

L]

()

H

l
s -

. are In-

creasingly aware of the value of knowl-
vdpe. This is seen in an intense and
wiaeiy-encountered deqire to leamn. es-
peciaily among young people. Where
available, libraries are ysed imensively
by secondary school puriis and univer-
sity students for study |purpeses. This
also applies to public lilcaries.

The ciosing of taxtsupported li-
braries to specific pogulation groups
constitutes a wiciation of the individ-
ual's basic human ditu“ 10 develop his
menial ability to the full. This is partic-
ularly true in circumstances where the
schooling of a large pat of the devel-
cping population sector is not at an ad-
vanced level. The libpary can serve
them as a community cgnire for devel-
opment through informal and non-for-
mal education. It also tan play an im-
poriant pari as an adjunct to the
formal education system. as is men-
uoned above, :

§ Libraries affected

Not ali libraries are affected by the
right of equai Prcedufx of access. If
freedom of association s protected by
a bill of rights, freedom of disassocia-
tion should also be recognised, as is
pointed out in the im.j:stigation con-
ducted by the Human Sciences Re-
search Councii (HSRC) into Inter-
group Regulatons. (HERC. quoted in
SALC, 1989, p. 275) The right of dis-
association implies that 2 particular
group may institute libranes which are
intended for use only by members of
that group. '

The sicuation {s qualified, however,
by the princeple that all tax-supported
libraries must protect and prachse the
right of equal freedom of access. This
principie has been stated in a broader
sense in a Bill of Fundameaal Rights
and Objectives instituted for South
West Africa/Namibip by the Stace
President of South Afnca through
Proclamation R10! of|1985. Article 3
of the proclamation tegds as follows:

Everyone shall be equal before the
law and no branch dr organ of gov-
ernment nor public|institution may
prejudice nor afford any advantage
to any person on the grourds of his
ethnic or social origin, sex. race,
language, colour, teligion or poi-
itical conviction. (Quoted in SALC,
1989, p. 224) !

The implication of this ruting is that

which practises ation an the
ww-hm ¢ proclamas

' aries may for

Tax-supported ii
late their use

good managemen: re

on other grounds than the oisermina-
tory ones listed 1a the above guora-
tion. University libraries may, for in
stance, .imit their users 1o studenis
enrolied at their universies

7 Legal position

The Certral Government is directiv
responsible for the two Nationa! Li-
braries. The National Libraries Act of
1985 prescribes that these two libraries
shall “promoie the rendering of infor-
maticn services 1o the population of
the Republic”.. The legisiation ex-
cludes any discrimination on the part
of the National Lidraries.

University libraries are open to all
students enrolled at their institutions
and ali universities are open. The Ii-
braries of research institutes do not
practise discnmination.

In regard to public hbraries. provin-
cial administrations are concerned
with broad librarv policy only, such as
that a public library should be placed
within reach of each member of the
community,

The Government accepts thart public
iibraries may be open 1o all races, but
leaves this decision in the hands of the
local authority, usually a municipality.

Public libraries that offer completely
equal access to all sections of the com-
munity form a miror portion (27.8 %)
of the libraries that responded to a sur-
vey of all public libranies conducted by
Stabbins. A further 25.7 % were par-
tally open :0 a mix of ethnic groups.
The rasult of the survey cannot be ex-
trapolated to South Africa as a whole
without further investigation, as
49.3 % of the subjects did not re-
spond. (Stabbins, 1988)

[t iz clear that many local authorities
are not yet prepared to open their li-
brunies, for a variety of given reasons.

(See note at end of article)

8 Discrimination: Domestic reaction

SAILIS has repeatedly expressed its
concern that there should not be dis-
crimination 1n library services and in
the library profession.

In 1986 the Annua! Conference of
SAILIS adopted the foilowing resolu-
ton —

We, the members of SAILIS, con-

firm that we regard SAILIS as a

body above political and 1deological

doctrine. which grants membership
irrespective of race. colour, sex or
creed and accepts and allows differ-
ing views amongst its members.
e strive to raise the standard of
library and information services in
all communities throughout the

country and,
{Continued on p. 13}
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{Continued from p. 111

We nelieve | ;

— thal a.l Jibfaries i the conntry
shoulo be s fully deveioped as
resources will allow according to
the needs of the communities
they sarve, The qualiky of the
service should be maintained re-
gardless of| the race. célour. sex

t creed Qf membersiusing it.
These criteria should not be used
as a basis for membersiip of a li-
brary servige.

— that the sthtus, salary| recogn:-
iion and dpporiunities for pro-
mouon of Mikrary staff members
should be determmed according
tc their abilities, expenience and
qua'ificatigns without regard 1o
race, coloyr. sex, ¢reed. national
arigin or political a?ﬁliation.
{SAILIS Council. Minutes. 19
Sept. 1586} !

1n 1987 SAILIS issued the following

views in a pghey statement on
censorship. This statement reflects its
s1and on the right of freedom of access
to informanen, which in turn requires
egual {reedemiof acless 10 tax-sup-
gorted libraries, i

Our objeciive as librariahs and in-

tormation scientists is thi full utii-

ization of reqorded information for
the benefit of all. To achigve this we
spould. wn the interest|of schol-
arship and sultural and pérsonal de-
velopment. help to cieate anc
mamtain conditions unger which
freedom of enquiry. of thought and

of its expression can exist;
We must thereffre: E
—-promute (he free flow of infor:
maton: b .
— give eVerypne access ig public in-
formationisources and services:
— avoid biad in the acquisition and
preuntati.':n of information.
We believe i
that wilfuily kmpeding or|restricting
the pursuit}ff this objective is in
conflict with the ethics of the pro-
fesion. (SAILIS takés a stand

against censdrship. 1987p. 1)

In 1988 SAILIS published a report
on the use of |ibranes for!the devel-
opment of Soyth Africa. which con-
tained a series 9f proposals for improv-
ing library services. One of its findings
was that libragies should make their
services availabjle to whomgver finds it
convenients to use a particylar Hbrary.
(Zaaiman. Royx en Rykhegr. 1988, p.
230) i

The org library profession in
South Africa {hus was grgwangly in-
volved itself in pursuing eqyal freedom
of access fur all the resousces for de-
velopment avajladie in libraries.

9 Dlscrimination: Forsign reaction

Dussrimination in the provieson of t
prary services in South Africa has en-
gendered enduring and increasingly
harsa eriticism and punmishment from
individuals und Jrganisations ic ather
countries. Often these actions are re-
jated to the system af apartheid as a
whole.

Foreign librarians mostly refuse to
visit South Africa. Some take strong
activist positions against Soucth African
iibrarians. lidraries and Library organi-
sations, Visits by Sauth African li-
Lrarians are resisted by the manage-
ment or staff of some libraries or li-
brary-reiated institutions.

In 1971 the Iniernational Federation
of Lidbrary Associations (IFLA). the
most significant intemmational body in
this field, refused membership 10 the
South African Library Association. In-
dividual South African libraries which
are institutional members of IFLA
have over (he pasi (wo years been sub-
jected 10 severe scrutiny to ensure that
they do not practise any form of dis-
cnimination,

Some publishzrs no longer sell taeir
buoks directly to South African h-
braries. The interlending of booxs be-
tween South African and foreign li-
braries is being hampered by the decl-
sions of governments. cultural bodies
and library authonties.

Though the South African Govern-
ment and provincial administrations
themselves do not practise discrnimina-
tion in regard to public libraries, the
international view is in gccord with

Lauterpacht's interpretation of the
charter of the United nations, namely
that “if a persen or group of persons
practises discnmirauén or oppression,
the State must see to it that this is
stopped’’. (Lauterpacht. quoted in
SALC, 1989. p. 56)

The principles contained in a num-
ber of internauional agreements sup-
port the international view that dis-
crimination in admigsion to litranes
violates a human right. (SALC, 1989,

ch. 3) |

These agreements do not mention li-
braries by name, but refer to wider is-
sues. such as access 10 education and
free participation in the practising of
culture, which may be seen as extend-
ing fo the use of libraries

The foreign opposition 1o South Af-
rican libraries and librarians proves
the conclusion at which the SALC ar-
rives. namely that

The intarrationah community has

certainly given cancrete shape. in

many different wave, to the idea

that every individgal has fundamen-

tal rights that must be respected by

i
i
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warm s mhat b

:he State. The protection of the :r-

Jividual's rights has become u uni-

versal demand and 1s recogmised

even when no enactments. conven-
tions OF (reanes exist under posiive
law. It has pecome part of the moa-
ern international legal conscious-
ness and of the contemporary law of

nations. (SALC, 1939, p. 70-71)

Incaed, the prevention of discrimi-
nation 1s seen as one of the mest 1m-
portant tasks of the United Natons
{SALC, 1989, p. 331)

On the above grounds foreign li-
brarians and institutions consider in-
ternational criticism and action against
discrimination in South Afncan librar-
ies 1o be justifies as “. . . the view
worid wide is that the violaticn of hu-
man rights is not just a domesuc mat-
ter but something that justifies inter-
nauonal intervention in one form or
another” (SALC. 1989. p. 258)

10 Bill of rights

The question arises as to how discrimi-
natory decisions can be abolished and
prevented.

Judges have to apply the law as it
exists. except when they have the nght
(0 test laws in regard (0 their violation
of basic human nights. They are en-
abied to test laws when a bill of rights
is acceptad by the legislature. If judges
subsequently find that laws are incon-
sistent with human rights protected in
a bill of rights. they can declare the
faws invalid. The value of e bill of
rights is so marked that Cahn says:

. . .2very democratic hation owes

its judges a bilt of rights with which

they can safeguard basic human
privileges and :mmunities. in the
deepest moral sense, it is no wonger

optional to adopt ot not to adop: a

nationa! bill of rights: :t has become

a categoncal duty. (Cahn, quoted in

SALC, 1989, p. 96)

Some 129 countries have bills of
rights of varving value in application.

The Bili of Rights of West Germany
conrains e following basic rights as
directiy enforceable law:

“Article 1(1) The dignity of man

shall be inviolable. To respect and

protect it shail be the duty of all

State authority.

Article 2(1) Everyone shall have
the right to the free development of
his personality in so fac as he does
not violate the rights of others oz of-
fend against the constilutional
order or the morai code.

Article 3(3) No one shall be pre-
judiced or favoured because of his
sex. his parentage. his ruce. his lan-

uage. his homeland and origin. his
aith. or his religious or political
(Continued on p. 14)
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(Continued from g 13)

opinions” (Queted in SALC, 19€5.

p. 98-99) |

The HSRC. in lits investganuon into
Intergroup Relagions. espouses the
principle of oroviding equsl NEpOrtu-
nities for the realizauon of the poten-
tial of everyond. This impiies that
“The education gystems shouid make
provision for freedom of informanon
dissermination among all components
of the social systjm"‘ The HSRC aiso
finds that "“The ldg:timare claim to the
basic necessities |of life also emerges

clearly in the case of interaroup rela-
tions in tha form jof equai access to re-
sources . . .~ (Quoted n SALC. 1989,
p 276-277) |
An hierarchical grouping of nghts
leading from anefto the other would de
arranged as foliows:
{2) the right of agcess 10 resourees
{v) the night of gccess 10 nformation
as & resource|
{c) the nght _qf Beesess 10 libraries as
sources of informarion
These consideratioas. suitably
framed, can serve 1t & Souta African
bil! of rights as guidelines for squal
treedom of access to tax-supported li-
branes. |
|
£1 Kind of rights to be mcluded tn 2
bill of rights

A bill of rights tan protect a specific
right only. In thi.b case the right will be
that of eque! frepdom of acvess to 1ax-
supported libraries. The bull of rghts
will protect thib right in a negative
way, which means that the protection
ot the bill of rig;t‘: can be sought wnen
the right is infringed.

It might be coptended thal this right
would be adequistely protecied by the
adjacent right pf freedom of ¢hoice
with regard to education and training.
However, the State does not'view pub-
Yic libraries as educational institutions.
{Zaaiman, er ali, p. 13). These librar-
ies indeed do not form part of the sys-
tem for formal jeducation. In provin-
clal administqtiom. for instance,
separate departments deal with public
libraries and with formal education.
The main contr{bution of libraries lies
in the areas of [informal and non-for-
mal education. though they are used a3
adjuncts to the|forma) education sys-

~tem by pupils and students. In law,

howaver, public libraries will not be

coversd by & eotion providing for
the choics of ions for formal ed-

. ucation. i
The proi of equal freedom of

ported litiraries will

14

~ not in itself briT about immediate sat-

— m—— et .-

isfaction with the provision of library
services. Remaimng inequalities in
service will need 1o be addressed,

[t may be thougnt tempting to nght
parucuiar cases of inegeality by means
of stipulations 1n the bill of nghts
However. it has been pointed out
thal —

A bill of Rights is not a political
manifesto, a political programme.
Primarily it is 2 protective device. it
is a shield . . rather than a sword.
It can state. effectively and quite
easily, what shall not be done. It
Cannot stipulate with equal ¢ase or

effectiveness, what shall he done.
The reasons is not.cnly tnar the
cour*s, its enforcers. lack the exper-
tise and the infrasiructure to get

into the business of legislauon or
administranon. [t is also. and maze
teliingly. that they cannot raise the
money. They cannot [evy the taxes
needed to finance those accom
plishments they may like (o see. and
the idea of thewr ardering the legis-

lature to do so presents cestain diffi-
cuities. (Didcoit. querea in SALC.

1989, p 420)

The provision of suitable book-
stocks and adequate numbers of i:-
braries therefore rests with poiitical
manifestos and programmes, Of wila
professional and adminystrative action.
rather than that they should be n-
cluded in a bill of rights, where their

ovision would be ungnforseable.

The bill of rights may, howevec. in-
clude an affirmative aclion clause.

Affirmative action is a recogmsed

way of promoting the principle of

equality of opporiunities in socie-
ties where this principie has suf-
fered as a result of discrimination

.. .{SALC, 1989, p. 440)

While an affirmative action clause
will not force the legislature o act. it
can permit the legisiature to make laws
1o grand a group, that has been dis-
criminated against, temporary advan-
tages in order to achieve equality but
not in order 1o give one group an ad-
vantage over another (SALC, 1989, p.
440)

This is 1n line with the action already
taken by most provincial administra-
tions which give preference to the pro-
vition of library services 10 underprivi-
leged groups. (Zaaiman, e al.. p. 230)

12 Group rights

SAILIS noted that the history of the
legal protection of group rights goss
back to the sixteerth and seventeenth
centuries. (SALC, 1969. p. 326)

In South Africa thie rights of indig-
enous and traditional groups need to

3235364~
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he protected in order 1o maintain
peace end pationai RarmoNy.

Though o group do2e not necesspeily
sonstitut2 a minonty. SA!LIS accepts
1ne following definition of & group —

(A minority ts) a group in a country

nessesses, anc has a common wiil

. 10 preserve certain habus and
patterns of kife and behaviour which
may be ethnic. cultural, lingyistic er
reiigious. 6r @ combination of them.

and which characrerize it as a

group. Farther. such a2 minority

mav e politically dominant. or
noa-dominant (Fawcett, quoted in

SALC. 1989, p. 345-50)

The present authoritative agreement
on group rights s incarporated in e
International Covenant on Civil and
Patitical Rights. Acticie 27 of the Cov-

enant reads as foilows —
1n rthose States in which ethnic.
religious or linguistic minorities ex-
jstpersons belonging to such mi-
norities shall not be gemed the
might, in community with the other
members of their group, 10 enjoy

their awn culture, to profess and
practice thexr own religion or to use

their own language. {Qusted tn

SALC. 1989, p. 336)

The protection of greup rights
should not. however. lead ro discnm-
nation and inequality as far as the
other members of the popuianon ars
concerned.

The SALC points out that it is most
difficult. of not impossible, to define in
advance the precise rights. interests
and values in regard to culture. rehig-
jon and language that must be pro-
tected by a bill of rights. No inter-
pational agreement atterapts such a
definition. A hiil of mghts shoud -
clude the principle of the protection of
group ngnts. while the apphication of
the principle to particuler inttances
should be left 1o the courts.

It is precisely in this tield that the

courts play a valuable and rzsponsi-

bie role. Personifying public senti-
ment, the courts formulate the
legal. moral and ethnic corcepts of

society . . . Qur courts have alwavs
fulfillea this function very com-
petently and responsibly. There 1s
no reason to believe that the courts
will not be able. likewise 10 deter-
mine what tne culturai. religicus
and hngulistic values of a com-
mumty are.

The couns will likewise be able 10
determine whether certain legis-
lation or an executive act infringes
cultural. re ':Fous or linguistic val-
ues that merit protection under the
law. (SALC, 1989. p. 393

1Continaed on p. 15)
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1Continued féom p. 14

In view cf the abeve (GPsige-daons.
SAILIS approves of the foillowing
prirciples proposed by the SALC for
inelssion in a bill of nghts,

1. Nc legisiation or executive adt
shall infringe the exetcise by anin-
dividual, separately 9r jointly with
others, of his culture. religion and
languaggq.

No legislation or executive act
shall discriminate against ot give
privileged treatment to the culs
ture . reljgion or langpage of a par-

ticular incividual or group of indi-

widuals dver those other provided
that iegiplation may Eetermmc the

official ianguages of § reqion.
When ig lega! proceedings insti-
tated by| an interested individual it
15 alleged that legislanor or an ex-
scutive pet infringes the cultural,
religioud or linguistic values of the
individual or of a group of individ-
uais, the court shall agjudicate e
said a:l¢zanon having regard 10
the ntexests of all other individ-
vais and groups of individuals.
;'SALC4: 1989, p. 408)

=4

13 SALC"s propased bill of rights

Several of the articles in the SALC's
oropased bill of rights razy be retated
10 the use pf libraries: Attention is
drawn parnigularly o Article 8, which
menuons t& right o obtain and dis-
seminate information. gnd 1o Article
17 which provides means to znsure
squal {reedom of access 1o (ax-sup-
ported libraries. '

In each gf the foliowing cases a te-
mark by SAILIS is followed by the in-
dented text of the article. (SALC.
1989. ¢h. 15) i

article 2 may protect equal freedom
of access "ti;; tax-supported libraries,
which ncrmaily operate on a delegated
lega: authority. It alss grovides for af-
firmaiive aqtion :

The right to humag dignity and

equality before the law, which

means that there shail be no dis-
¢rimination on the ground of race.
colour, language. sex, religion, eth
nic origin. social class, birth, pol-
itical or gther views oy any disabiliy
or other naturai characteristic. Pro-
vided that such legislation or
e:ucmiv:o:r adminustrative acis as
may reasonably be ngcessary for the
improvement, on a temporary ba-
sis. of a|position in Which. for his-
toncal reasons, ns OF groups
find mjmeives 1ol be disadvan:

taged. sHall be permijsible.

Article & is hasic to fhe recognition
of rights arld obligauonp under the bill

i
| |
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of rights. whick possibly aiso applies to
the night to equa’ ~eedom of access 1o
tax supported lin: = es.

The right 1¢ be recogmised legally.
economically and culturally as hav-
ing rights and obl:gations and as
having the capacity to participate 1n
legel. commernial and cultural af-
fairs.

Article 8 refers to the basic human
right to obtain information, of which
the right of equal freedom of access to
tax-supported libraries forms part. Be-
cause of the fundamental nature of the
right to obtain information. SAILIS
requests thay the SALC should in its

Final Report Zully argue the vaidity of
its inclusion 1n the bill of rights,  The
right to disseminate information may
also touch on the functioning of librar.
1e5,

The right to freedom of speech and

to obtain and dissemninate nfor-

mation.

Artiele 9 may possibiv apply to
doing research in tax-supported li-
braries.

The night freely to carry out scien-

tific research and to pracuse art.

Article 10 may possibly apply to the
chowce of librarias f “*education’’ is
read in the braad meaning of informal,
non-formal and formal education. [t
will not apply if the article is limited to
formal education and trairing.

The night to freedom ot choice with

regard to education and training.

Article 16 provides freedom to assoc-
ate possibly also in the library context.
The right to associate {Teely with
other groups and individuais,
Article 17 states the penalties of dis-
association oa a discriminating basis.
which presumably will apply directly
to the protection of the right promoted
by SAILIS.
The right of every person or group
to disassociate himself or itself from
other individuals or groups: Pro-
vided that if such disassociation
constitutes disciimination on the
ground of race. colour. religion.
language or culture, no public or
siate funds shall be granted directly
or indirectiy.to promote the in-
terests of the person who or group
which so discriminates

Articie 21 grants frecdom to practise
a person’s own culturs, presumably
also in libranes.

The nghr of every person. individu-

ally or together with others, freely

to practise higl culture and religion
and use his Janguage.

Article 12 safeguards everv person
from discriminaiion against s cul-
ture. presumablyaiso in iibraries.

The right of every person to be safe-

[
3
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suarded from ciscriminaiion
against his culiure, religien er lan
guage and to be safeguarded from
preferential treaiment of the cul-
ture, religion or ianguage of othess
Provided that legislation may ceter-
m:ne the offical languages ot a se-
gion: Provided further that when in
proceedings instituted by an -
serested person or persons it is al-
leged chet legisiatica or an ex-
ecutive or administrat.ve act in-
fringes the cultaural. religious or
iinguistic values of any individual or
group of individuais, the court shall
in adjudicating such allegation have

regard to the :nterests of other indi-

viduals or groups of individuals.

If the South African Law Commis-
sion is of the cpinion that the proposed
articies fully provide for equal free-
dom of access to tax-sapported li-
braries. SAILIS accepts their view
with appreciation.

If there 1s anv doubt whether 2d-
equate protection is provided. we shall
be glad if the position can be rectified.

14 Impiementation of a bill of rights

SAILIS supports the fellowing points
made to the SALC 1n regard to the im-
plementation of a Lill of nghis —

{1) Such a bill will have a chance of
being penerally accepted and re-
spectfully onserved . . on'v if it
18 accepred and trusted by a con-
siderable majority of the popu-
lation as a whole,

(ii) To be accepted and trusted. such
a bill will have 0 be an honest
piece of work which is not merely
cosmetic in character. Where
there are unfair advantages or in-
fringements at the moment, mat-
ters wi'l have to be objectively
and honestly put to rights.

Gii) To be accepted &s legitimate,
such a bill should, laast of all.
protect the position of one group
... Absolute faimess and equal
treatment are essential, or clse
the whole effort should be aban-
doned.

{(iv) In the final analvsis, legitimacy is
ensured by open acceptance of
the bill by the great majority of
the population . . .

(vii) Finally, legitimacy also demands
that. so far as the content of the
bill is concerned. it shall not be
unilaterally formuiated bv one
group and simply be submitted
for approval. All population
groups must work together in
preparing such a bill and the
greatest possible measure of con-
sensus must be reached before it

(Continued on p. 1&)
i8

" o= =
- . 4
T VP PPt A. L B} 1

§




SeNT BY:Xarox Te.eccDiar

{Continued from p. 1)

i jard ne‘ore the nution for ap-
proval. (SALC. p.482-483)

It must be stated that there is na
public consensus at present i the
granting of equal treedom of access to
all tax-supported libraries. To achieve
agreement will reguire pieesses of
negotiation such as that inveivec in the
implemenial phases set out by the
SALC, namely — i

|
Phase 1 Acceptance in principle by the
Parliamen: that a bil! of ngats he
adopted in future. !
Phase 2 The repeal or amerdment of
Jegiclanion conflicting with a bill vl
rights. .
Phase 3 Ar educational progess 10 in-
form the populaticn on the role and
value of a constution of which a bill
of ngnts form a pant. !
Phuse 4 Reaching conscosus on a fu-
;use constitution and finalising the bill
of right ;
Phase § Legitimstion. by referendum.
of a new canstitution which fncludes a
mll of rights. (SALT, 1589, p 487-
481) f

The South African lnstitdte for Li-
wrarianship and fnfmmat:dn Science

e e dre @ s A el el S o b

il be glad o participate i anv of
these phasss. o in any othar meantia.
POR GiOCEes Wi M) Lo oIl @
order ta promote che nght ol egual
freecom of access to tax-supportad i-
nranes.

Note:

The lega! pase for excluding aryone
from pubiic libanes on the dasis of
race. has since neen scrapved. The
House of Parliament repealed tne Res-
ervauon of Public Amenities Acton 19
Jure 1990,

The scrapping of the Act makes it -
legal for local authorities threughout
Sourh Africa to exclude any person
from any pubiic amenity. including li-
branes. on the oasis of race.
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SOUTH AFRICAN INSTITUTR POR LTERARIANSHIP AND INFORMATION SCIENCE

SUBMISSION TO CODESA

WORKING GROUP 2
|
|

PRRANBLE

|
The muccess of a democratic society depends on informed and
educated citizens.

| -
Libraries serve as sources of information and education for all
citizens regardless of economic or educational status, language,
origins, age or sex. Libraries assenble and make available
information that reflects many viewpoints. They complement the
mass media by retaining information on topics and events that are
quickly forgotten as the media move on to the latest headlines.
They retain for use publications that are out of print or have
peen withdrawn from retailers’ shelves due to flagging sales.
T™his information serves as essential background for res nsible

opinion forming and decision making Dy indl iqual citizene as
well as compunity and party leaders. Libraries thus provide an
essential service for the successful functioning of a democratic

atate.

There are over one thousand public library sarvice points
distributed throughout South Africa. They provide invaiuable
suppert for formal education ﬂfoqrnmnel and, if mobilized in
support of progranmmes of literacy training, community education
and |Gevelopment, they have enhprmous potential as sources of

nonfornal and informal educatian,

The ; existing network of libraries constitutes a ready-made,
Eolﬂtically neutral infrastrusturs for the dissenination of
nfdrmation abcut Codesa and for the creation cof & climate of
nutﬁl understanding and tolerarnce.

cod;sn should therefore make use of libraries in attaining its
objectives, and its decisions and recommendations should promote
the luse and support of librari¢s.

The ', South African Institute fér Librarianship and Information
Science offers its services whenever consultation on library
patters is required.

v preed
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~~-v into the following assignments of Working Group

Llh‘ra: ‘haél Slives =
2¢

ER

1 Pirst asgignaent: General constitution principles

1.1.1  The provision of information and knowledge to citizens
is a key contribution to the maintenance of a sound democracy.

Working Group 2 should therefore include the provision of a
generally accessible and adequate library service in its
deliberations. Components of an adequate national libray and

information system will require funding at all levels of a future
constitutional framework. The South African Institute for
Librarianship and Information Science is prepared to provide
information and expert advice on the place, functions and funding
of libraries and related information services in a future

constitutional framework.

2 Second assignment: constitution-making body/process

2.1.4(f) in the transfer of responsibilities provision should

be made for the funding and operation of libraries as a nation-
wide service. The relaticns between library systems in existing
regions should be considered in order to ensure optimal use of

the nation’s library resources.
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SOUTH AFRICAN INSTITUTR FOR LIBRARTANSHIP AND INFORMATION SCIENCE iR

SUBN1SSION TO CODESA

WORKING GROUP 3

PREANBLE

The success of a democratic soclety depends on informed and
educated citizens.

Libraries serve as sources of ihformation and education for all
citizens regardless of economic or educational status, language,
origins, age or sex. tibraries assemble and make available
infornation that reflects many viewpoints. They compiement the
pass media by retaining information on topics and events that are
quickly forgotten as the media move on to the latest headlines.
They retain for use publications that are out of print or have
been withdrawn from votailars’ ' shelves due tc Zlagging sales.
This information serves as essential background for responsible
opinion forming and decision making by individual citizens as
well as community and party leaders. Libraries thus provide an
.;- ntial service for the successful functioning of a democratic
state.
|

Tnarie are over one thousand public library service points
distriputed throughout South Africa. They provide invaluable
supnort for formal education programmes and, if nmobilized in

support of progranmes of literacy training, community education
and |development, they have enormous potential as sources of

nonformal and informal educatian.

The | existing network of libraries constitutes a ready-nmade,
politically neutral infrastrugture for the dissemination of
information about Codesa and for the creation of a climate of
nutyal understanding and tolerance.

cmiu should tharefore make u‘c of libraries in attaining its
objectives, and its decisions and recommendations should promote

the \use and support of libraries.

The | South African Institute tér Librarianship and Information
Science offers its services whenever consultation on library

mat*ars is required.
|
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Tibraries enter into the following assignment of Working Rroun
¢ d

Assignment: Transition arrangesents

1.1 'During any transitional arrangements for governnent, it is=s
in the interest of South Africa that the administration of
libraries continue unimpeded. This will assist in the provision
of information and knowledge at a2 time when it will be greatly
neaded to Heep the population informed and to advance their
development) his also applies to libraries in the TBVC states.
| !
i |
|
|

1
. i < i P bt




SENT 3ViXerox Tejecacier Tlis b 3

SOUTH AFRICAN INSTITUTE FOR LIBRARIANSHIP AND INFORMATION SCIENCE

SUBMISSION TO CODRSA

WORKING GROUF 4

PREANBLE

The success of a democratic society depends on informed and
educated citizens.

lLibraries serve as sources of information and education for all
citizens ragardless of sconomic or educational status, languaga,
origins, age or sex. Libraries assemble and make avallable
information that reflects many viewpoints. Thaey conplement the
2uss media by retaining information or topics and events that are
quickly forgotten as the media move on to the latest headlines,
They retain for use publications that are out of print or have
peen withdrawn from retailers’ shelves due to flagging sales.

This information serves as essential background for responsible
opinion forming and decision making by individual citizens as

well as community and party leaders. Libraries thus provide an
essantial service for the succeasful functioning of a demoQratic

state.

There are over one thousand public library service points
Aistributed throughcout South Africa. They provide invaluable
support for formal education programmes and, i? mobilized in
support of programmes of literacy training, community education
and development, they have enormous potential as sources of
nonformal and informal educatiaon.

The existing natwork of libraries constitutes a ready-made,
politically neutral infrastructure £for the dissemination cof
information about Codesa and for the creation of a climate of

mutual understanding and toleranca.

Codesa should therefore make use of libraries in attaining its
obiectives, and its decisions and recommendations should promota
the usa and support of libraries.

The South African Institute for Librarianship and Information
gcience offers its services whenever consultation on librazy
matters is required.
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Librdries entar into the foiiowiny ameignments of Working Group
4:

Anuidnlcnt: Future of TBVC states

1.1.4(4) the existing libraries in thas TBVC states can be used
as a channel for keeping the people informed

l.l.gfn) iipraries are part of the exlsting infrastructure and
should be used optimally for the developzent of the people.
Specifically, the national library services of the TBVC stataes
should be incorporated into the existing national and regional
structures for the provision of ibrary and information services
to the entire population of South Africa. These structures will
needlto be appropriately revised, axpanded and funded to ensure,
i;taf alia, that members of rural communities can benefit from
em,

| :
1.1.5(f) becausa of tre ralatively underdeveloped state of
lipraries in the TBVC states. high priority should be given to
their full use as an esgential instrument for social, sconomic

and political development, vhile so-called "national" library
functions should receive a lower priority

1.1.5(h) uninpeded continuation of existing library services
should be ensured in the interest of advancing democracy and the
develcpment of the people. specifically, a smooth transfer of

legal deposit of publications, pibliographic and document
delivery functions nust be insured in consultation with the State

Library, Pretoria, and the South African Library, Cape Town.,
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SOUTH AFRICAN INSTITUTE FOR LIBRARIANSHIP AND INFORMATION SCIENCE

SUBMISSION TO CODESA

WORKING CROUP S

PREANBLE

The success of a democratic society depends on informed and
aducated citizens.

t.ibraries serve as sources of information and education for all
citizens regardless of economic or educational atatus, language,
origins, age or sex. Libraries assemble and make available
information| that reflects many viewpoints. They conplement the
nass media Wy retaining information on topics and events that are
quickly forgotten as the media move on to the latest headlines.
They retain for use publications that are out of print or have
been withdrawn from the retailers’ shelves due to flagging sales,
This information serves as essential packground for responsible
opinion forming and decision making by individual citizens as
well as compunity and party leaders. Libraries thus provide an
essential service for the successful functioning of a democratic
stats. :

There are ‘over one thousand public library service points

distributed throughout South Africa. They provide invaluable
support for formal education programmes and, if mobilized in
support of programmes of literacy training, community education
and development, they have enormous potential as sources of

nonformal and informal education.

The existing network of libraries constitutes a ready-made,
politically neutral infrastructure for the disseminaticn of
information about Codesa and for the creation of a climate of
mutual undearstanding and tolerance.

Codaesa lhodla therefore make use of libraries in attaining its
objectives, and its decisions and recommendations should promote
the use and support of librarias.

The South #trican Institute for Librarianship and Information

Science offers its services whenever consultation on library
natters is required.
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Libraries enter into the foilowing assignment of Working Group
53

Asgignaent: Tipe frames and implementation of Codesa’s
agraements

1.1.4(e) the extensive library system existing in South Africa
can be utilised as a channel for disseminating information on
progress made in the consultations. Library users are mostly
atudents, people who desire to develop their abilities, and
community leaders. Library usexrs therefore tand to be influential
in forming opinions and attitudes in their communities.




