
MCHOM-'53-H-Ia.

UNIVERSITYOFTHEWITWATERSRAND.

JOHANNESBURG

V

WHOOWNSSOUTHAFRICA?

CANTHEREPEALOFTHELANDACTSDE-RACIALISE

LANDOWNERSHIPINSOUTHAFRICA?

PaperpresentedattheUniversuty0!CapeTowninajoint

sessuonwithMr.JacobdeVilliers.MinisterofAgriculture
onthe29thJanuary1991.Thesessionwaspartofthe

"IssuesmTransmon"courseco-sponsoredbyIDASAandthe

Department0!AdultEducationandExtra-MuralStudies

byAnlnkaClaassens

OccaslonalPaper11

February1991.



 

ISBN 1-874856-18-4

c1991CentretorAppliedLagalSthes
Urivorsityoimanatersrand

Typesening by Centre tor Applied Legal Studies
Prirned by Printed Matter

   
 



 

1

wuo owns scum AFRICA7'

CAN THE REPEAL OF THE LAND ACTS DE-BACIAUSE

LAND OWNERSHIP IN SOUTH AFRICA?

SOME STORIES

The Bakubung

The Bakubung tribe is meantto live in Ledig nearSunCityin Bophuthatswana. Some
olthemembersotthetribedolivetheremthersrehaseto. ThoseatLedigliveina

shack settlement and crime is rife. Thirty years ago they were prosperous farmers in
the Boons district. living in stone houses surrounded by orchards. tields and cattle
camps. The land belonged to them.

The tribe's land was expropriated as part 0! a forced removal which was
effected between 1966 and 1969. The tribe was ordered to leave the area in 1965 but
the majority refused to do so despite the tact that their churches and schools had
been demolished. After the expropriation many members at the tribe (88 8. 150) were

convicted 0t occupying state land and spent periods in jail. Their cattle were
impounded and sold and the people received no compensation. Still they refused to
move. Then in 1969 ten leading members at the tribe were arrested and charged with
terrorism. They spent 9 months in fail before the charges of terrorism were withdrawn.
They left jail free men but men without homes. The prison authorities delivered them

' 'Hho owns South Africa?' This question is posed by
Albert Luthuli in his bookWM (Collins 1962). He
answers the question by saying : With the exception of a small
number of voices crying in the wilderness, the overwhelming
majority of whites reply that South Africa is owned exclusively
by three million whites.' The concept of ownership is deeply
disputed in South Africa. The imminent repeal of the Land Acts
sets this dispute in sharp relief. Whites claim that legal title
is the only valid reflection of legitimate ownership. Blacks
claim legitimate ownership by other values such as birthright,
belonging and occupation. This paper attempts to show that these
opposing views of ownership can be reconciled in a stable unitary
system. Thus the common English usage of the words 'to own' and

'ownership' is adopted throughout the paper. To have applied it
as a strictly defined legal concept would have been to favour one
side of the dispute.

 



 

toLedig.MLedighcydisooverodMMionuehtail190househddheads

hadbemmestodandtheirtanitiestrmsponodtoudig.

ThelandatLedigisregtsteredhthanameotLueesMangope.thePresident

otBophuthatswana. Themomborsotthomwerealocatedresidemialptotsota

hmdredsquarotoet. Mwetabiddentokeopcattle. Othergroupsiotpeople

havomovedmothesamoarea. Fmtwsthettibetoughttorcompensatlonsothat

thayeouldro-establishtheirlives. Despitaalmoiroltonstmyhavemvenec'eivedtttle'

wcomputsataylmdnormsuhdmto.579.mluaddihma!wmpmsattonwmdt

wasofferedtormexpropdationmvoraweodto. In1988thelrtqmernesghbours,

Mathopestadwerereprievedtromtorcodremovd. Mintetarmllesprodudweand

seweinthemiddteotthevawmmaaktnmland. Lastyegartheoepamnent

otAgdaRudDwebmwmmddodtosdeakummtowhnetms. When

meydiswveredWs.meBakubmguvememdoounadbnnmeadvemsementswere

published. Theywerenot. mnepmmdwmatoevelopmentamounch

that'magrwuxallandvnidthadbemoxpropriatodatanearuerstagen

aooordancowithaptaviwsoonsoidationpoicy.wilbosddhehcefgnh'. me

BakuhmhawkherpretedWsmdatakimmdMereprioveotMmogmwrsas

opmhgthowaytorthemtorogainmsripohhekland.

TheyaremnchhckierthmtmmmgudmeTsitsmunaareawhosetarms

wesddtowtitetammsataqumdttnirvaluowhhammdredpercehtbqtds.

TheMlmguarescatteredaloverhmaEastemCapemtoyoouldmtswventm

tenbosttheseMmlwnpshKoiskmmahoeKMBakubungam

alsonwdthckiermanthapeoplodsoodgevmdenand.wagmtdennqar

Vanasdapwhowerenmeimanareahaopmmatswanammlohgsmaohtet

Moshoota Fwothorgroupshavodsobeenmovadontothesamepceoeotland.

BeewsoMlmdwasndupmpdatoduuyuenotcoverodbythegovermnts

mmmmwmmmmummmmmmmsom

notneodtooxpropriatethelandtogaintittetoit

The Goodgovmden and Welgevonden people like countess others have

ceaselesst " tho toaddtessthemrriblepovertynwtudntheylive

andtokeepthoprmtisesmadoatthomotthoremoval. Theirappealstalondeat

ears. lnAugusHSSOMlawyetreeeivodalenertmnmoanyolDevebpment

Aid:

'tnreptytoyuxlattorotstaytssolhavetointormyoumatasymx

mmmmmmmmdeophumatswanaitwmuphe

happropriateandtotalykreguarformtomeetmemtor dlswssm.

Saalhoek

OnthetaImSaaihoekinthedistrictotPietRetiefagroupeflabourtenanttam
fliesare

Iivingonborrowedtime. Mywererooentlyorderedtoleavethetarmonwhcchthey
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havelivedtoo'manygenorations.wittmmmys. Theyrehsedtoleave.1heordar
istheumnhadmotprotradodbgdprosoamonshwtidtthoyhavebeentound
gwtyotbothtrespassandileoalsquatttng.

ChristinaNkosiwhowasaymmoHonthotannatthetimotmeBoetwar
andlsnowblindandverytrail.wasdwgodwimmspass. Shehadtobecarriedinto
coon. OnodmohousohoIdMadsJabuqummJaiddwgesagahsttheowners
otmmmmmmmmwmmmmmmsume. The
proseanorWeatenedthatutbsshewimdmwthesodwgossMwwldpross
dwgesthatbrougmasuspendedmagahsthmmmoperatton. 1he
tamiieshaveoowpiedmetarmsmmkmmrial. Sinoowhitetarmersarrived
theretheyhavelivadbythesystemotlaboutenmcy. Mprovidedlabuxtothe
owmr,eiherherdingshoepm$aa&mk,awkmtasixmnmsdmeyearatthe
owner'sothertarmhknerstoon Wyreooivodnowages.

lnsteadtheyweteauowedtoploughheldsandkeepeatue. 1heyaresurplus
produdngtarmors.1heytarmbyuadi&onalnnttmdsusiuMownseedand
ploughing withoxen. Theytarm maize. beans. pumpkin and sorghum. Between
themtheyabohavoZOOheaddcatuomdsumgoats.11wyseIMsuphsmthe
Africansemmonthewthormnissionwossthodvortranthefam. Theirland
andhunesteadsaroseparatedtrantherestotthetarmbyamdqmountain.

Inea1y19898aahoekmdvarbusotherfarmshthedistictwereboughtby
awealthytamertruntheFreeState. Hismngetsorderedmgfamiliestoleave.
Thetritialorderwasnotvalidasitdidnotprovidetorreasonablenotioe. ButthePiet
Retiefcourthasnowheldthatwftidemnotioohasbeengivm. Thisledtotindings
thatthefanilieswereguityotbothuespassuusquatting. WfatmieSinSistthat
theyhavealwaysoowpiedthelandonwhtdtd'teyive. Theonlyskittstheyhaveare
agriwtmral. Wassetsmeaqulemdtheytartheirhmsesmame,
treesandftelds. Thayhavehadmoptionbmtolvealifeunidthasequippedthem
tornothingelsobmtarming. Nwdonotaoceptmatthaycannowboevictedtrom
thetarm. Theyexpectedthelawtoprotectm. lnstoadithasmadethemcrhtinals.
ItismeStatenotthefa'merthathasproseqnedm. WMIawyerhas
explainodtotmmmmoshuadontshopdessmdmusnmhhgthatcanbom
tosewretheirrightstostayonmetann.theywilnotspeaktohimanymore.

Mldrand

Ishmael Kgosana was born on a farm in the Free State. Because theta was no high
school there he went to Soweto to stay with relatives and finish his schooling. But he

could notstaywiththemtorever. Sohegotajobasasitederkataoonstwction
company. For years he moved around the country living on different sites. But he
wanted to settle down. He chose to live in Midrand where the headquarters at the
company that employed him are.
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ThereisnotownshipinMidrand.noplaeewherehecanlegallylive. Heioined

agrwpollaniiethohkedM-btidingsmabcdfermandivedtherean

contraventionolboththeGroupNeesAuandthewidAet). 1hetarmwasbought

torredeveiopmentendtheyhedtoleeve. Theywenttoliveeteseminarywhidtgave

themrelugebecausetheyweredesperete. Biatheyoverstayedtheirweloomeend

hadtoleavetheretoo.

Kgosanathensetupeshadthasquettercormmrityonlandownedbythe

inswanoegiantSanlam. Saveysotthiscempshowedthatthemalorityolits

wereemployedpeoplevmosimplyhednawhereelsetolive. Withinesix

weekperiodmeMidrandTowanandishedpartsotmcampntimes. The

demolitionswerepstiliedbyirwokinothelllegalSquetMgAct. Duingthistimethe

campgrewfromasettlenwntolSOtomOlamiiies. Alterthegroupolsquatters

managedmhterdiameTowndekmhnherdamlmonSSaNamdidthetinal

demolitionwithitsownbulldozer. Onmatdayleadingresidentswereappearinginthe

Wynberg Magistrate'sCourtonehargesottrespass.

IntheendsomeofthetamiliesgaveupandwenttoKwaNdebele.some200

kmaway. Theyleavehomeattwoo'dodteverymorningtogettoworketmdrand.

omersestabishedmothersemmmlandownedbyMesteolRepresentame

nearthe'coloued'settiementolnabienidge. TheHouseotRepresentativesisloath

touseiwllegalSquanthdmdhavesaidnwilappiyloranwicuonuderhtenns

olitsrightsotownershipunderdvillaw. Thegroupislegallyentireiyinsecure.

INTRODUCTION

Anyrelormorlandpolicywhidtdoesnotaddress situations suchasthese. and does

not acknowledge the terms in which the comnunities express their needs and

demands, will not be able to stabilise an inequitable and explosive status quo.

In this paper the government's proposed retorms are considered. It examines whether

the reforms luilil their stated intentions. and whether they can de-raciaiise and stabilise

a situation created by historical injustice and inequitable access to land. An alternative

approach embracing two prowsses for dealing with the problems at securing all

existing interests in land. and addressing the widespread landlessness in our country

is put lorward. mis implies a process of redistribution, which I argue can be achieved

in a rational. pragmatic and constructive manner which will build a stable base tor the

new South Africa

WHAT ARE THE GOVERNIEN'I'S PROMISE!) "WIS?

Presiderndemrkhasmedendearthattheundwtsd191aand1w6mdthe

GroupAreasActwillberepealed. m.togetiwerwitherecentlypublishedaillmillnot

myaboishbgisbtivebtndsoprotibnprwmeraddresuicuonsmtmrigmtob
uy

orleaseland.

MrdeiGedthasstressedthatthisretonntakesplaoeintheooMextolme

pdndpbsoiaheemuketecamy,mdmesystunolmwidualommhip.mis

meansthatiendwiidtangehahdsmmebasisdwiuhgbuyer.wiuingsew. Hehas

repeatedyessuredtannerthheirmedeedsuesmeendwinothanywaybe

etlectedbytherepealottheLandActs. DrGerritWioenhasstated regardingthe

proposedrepealottheActthatlandeamothotberemmedtooomnwnitieswhohad

beenremoved.becausesudtaprecedeMwouldcausearevdutionttwoughanme

world.

WHAT ARE THE LIKELY EFFECTS OF THIS REFORII?

VeryleanekpeopbhavethemmeytopwdteselandatuxreMmarketprices.

ThismeansmatUnrepeaiwiheveanirimdenedmmeradaldisuibmbnolland.

'Private ownership' olland within etree market may have a devastating eltect given

thebaseonwhidtitisimposed. Moalandhthehomelandsisnominallyregistered

inthenameoltheSunhAtricanoevebpmunTmstorhomelandgovemnem.

However.undermesudaceolwssystemwlidtwasimposedbysuooesswewhhe

gwemments.miionsolpeopbivem.use.beqmamanduansaawmualpieoes

ollandastheefiectiveownersotmeland.

A'iree market'wouldaliowthetitiedeedholders, asthenomindawners.tosell

offthislandandthereby dispossesstheocwpants. mishasalreadyoccurredinthe

Ciskei where this type of privatisation legislation has been adopted. Even if the State

recognisestheoewpantsasme reaImners. a'iree market' will meanthatpoorand

indebted people will 53!! their remaining resources to the highest bidder. This will

break the last tenuous survival networks that exist in our impoverished rural areas.

Therighttobuylanddoesnotaddressthedaimsoloommunitiesmwere

toroibly removed. These people believe their land was stolen from them and must

simply be returned. with reparation rather than a debit order. Events in the western

Transvaal have already indimted how such commnities respond when the state puts

their ancestral homes on the market. They take the law into their own hands and re-

occupy their land. This prevents their claims being thwarted by the State introducing

third parties. and thereby creating more vested interests in what is already highly

contested land.

To say that redistribution will'take place by the operation of market forces on
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existingtmedeedslstopre-emptmeresolutlonothistulceldelms. Itwilleonsolidate
emmmwmommummmnmmmmmr
dainstohlandwhidtmaybestmgerhmthosedthetidedeedhotders. It
marghaiseshlmddainsotdedtgroupsbyadopdngmverytemskmnwhich
theywere exdudedbylaw. WMverytewexoeptlme.blackpeoplewere not allowed
tohavetitledeedsandbleckpeoplearepoor.

Atmeheanotttiseonhlsionlsadiuumwtidterisesmnotthenatureot
land. Landisfiniteandeemotbemadebigoer. Omeennotextendtherighttoland
tomewholepopulation.hmesaheweyesthedgmmvotecanbeextended. For
landtobegiventomeonemdoesn'thavemithastobetakenawaytrom
someonewhodoes. Mostlanthoutthleeisptivetetyownedland. Thisissueot
genmmytakingawastattheoentreotthelandissueandexplainsitspolitically
explosive nature. Mrdeloerk'sguaranteethatetdsting whitetitiewilremain secure,
guaranteesMSouthAtrieeremainshwhitehands.

ECONOMIC RNI'IONALE

The Gavemnent's decision to de-racialise by allowing blacks to participate in a 'free
market' is tirmly located within oenain economic principles. President de Klerk has
said that individua! ownership, the right freely to enter into the transactional contracts
of sale and lease, and the protection of private propeny. are hallmarks ot the capitalist
system. He has contrasted the failure of eastem bloc socialism with western
capitalism. Hehasseidmatrisretocmseuuestheprotectionendconmtionottree

entetprise in South Attica.

Butmeexlstingdismmondland.wwdtwlbeoonsdidatedbymeretorm.
has nothing whatsoevertodowithmeprindpleswhichheespouses. Existing white
tittedeedsatetheresultotwarsotoonquest.landgrantstowhitesettlers,anda
matketwhichwas nevertree becausethe majodty otthe populationwas prohibited
tromeitherbuyingorleashglend. Privatepropenyhasbeenandstillisa'whitesonly'
systeminSouthAtriea Thosetitiedeedswtidtbladtpeoplemanagedtogetwere
destroyed. Andthe mposedasystemoteltectivelandnationalisationin
untapercemotSwmmwtimnsetesidetorbladtpeople. Theexpropriation
olbladttitledeedsandtheremovalolaver35millionblackpeoptearenotteatures

otour distant past. Theyhavecontinued untilthe present.

It was not the market but the State which established the present mal-
distribution of land. The objective at the Land Act and the Group Areas Act was

precisely to oontrovert the willing seller, willing buyer relationship. to ensute that blacks
were dispossessed not lust by poveny. but by law. Present-day title deeds ere
thetetore based not on respect tor propeny rights and freedom 0! contract, but on
derialofpropenyrightsanddisregardtorthelawotoontraot. Itsonmknocksme

downendtakesmywallet.tosaythatleenbuymywaltetbadtishardlytopromote
respect for the law at possession.

7

Thesystemotwtiteegtiwltmeisbuitonstbsidies.muopdiesandipdce

controls - hardtya 'treemarket' or rationaleconomicsystem. Evennaw,Mrde

NerkhasdistmcedhhtselkanttwowebptMM'sMIgm4,5nm

heaareswmddbemavaiableihstatewefetoseqwstatematpauondme

agriculturewhichiseo'ndemiealtyindebted.z Tuasnationalecmomicprindplesere

suspendedforthevniteandpoweml.

GNenbetadthatwsystemotpropedyrelaMcontadictsheprwpIes

itpurpoustoenstmdtisatbestamstorieel. andatworstnisleading,t0uphold

whhetiuedeedsaSMeresutmdbastionotkeeunerprisemdtheheemarket

system.

Presidemdenerk'sassmamesthatMiteWedeedswibesewedand

plmectedismexpressbnnaotmtbndmicpmdplesbmdapditicddedsbn

whidwsupponswvestedhterestsotwtitelmdowmrSJogardessdhowm

interestswere acquired.

ALTERNATIVE A

MOTIVATION 2 VESTED INERESTS

suippeddnsdisguisemisisasmpbmdpreddableposmontuwNatimdPany

totake. andmeMidtmustbetakensedwslyasrepresenthgapowecMhterest

group. ltisapoliticalrealitymatmerearewhitevestedimerestshland. However

untairtytheywetecreated.weeermtignorethemJusteswewmotwishawayme

terrible sutteringanddesMiontheyhave caused.

But.itweaooeptthatwemustbegintromastatusquoolexistingvested
interests. then we must adopt terms which recognise the vested rights of all South
Atricans. not turn the exclusion ot the past into the parameters of the future.

There are many different situations in which black people have vested interests
inland,withorwithomtitledeeds. 1heseinerestsaremstlyrellectedhthephysieel
oompationotMelandhquestion.withonemaiocexoeption: thedaimsotpeople
whohavebeentordblyrenmedtrornmeirlandhivmgmmy.andmare
determined to get it back - communities who never put down roots in the

resettlement area. and for whom survival depends on redaiming what they have lost.

z 'The potential for black smallholder tenets
participation in the South African agricultural
economy" by N T Christodolou i N Vink. Paper
presented at Newick Park Initiative, U.K., October
1990.

 



 
VlwmsolForeednemaral

Samrartovedoamnunniesbasemaainmmeiorigineltarmsmthetadthat

theyhadtittedeedswhidtweresimplyoontiseeted. Othersdidnothavetittedeeds.

Theirmstipwesbesedonegrambyewtitegovemororaaoergeneral. Still

otherswaebmehdariesdmistswtidtresuvedmelmdtorepertiuleruibeu

oomuitybeowsemeyhediveomishcemmmmorial.mdkhadmverbeen

etienatedbywhites. Forelthesepeople,theissueisthettheyownedtheland.

WhemerMetomwrszwasreaededmpapudependedmmvageriesotdtmging

ghhegwermmdnatheedmiishehmsmdmmuwyhadangmtohinme

stphoa

Homelands

The same considerations apply in the homelands. Successive white governments

decreed that full title was inappropriate tor blacks and applied various overlapping and

chaotic systems 0! quit-rent. permission to occupy and trusts. None 0! these was

consistently or ellidently administered. but people continued to build houses. bequeath

theirlandtottnidtitdrenJarmitandtransteritastheirown. Thesystemsbywhich

theydidsooombinetribelwstom.whitelawandptxenecessity.

Townships

A comparable situation exists in urban townships. Black people were prohibited from

owninghouses,butinmanycaseshavelivedintheirhomestordecades. Therent

they have paid has more than paid 0" the initial buiiding costs and interest as well.

Now they claim these houses as their own. which they would have been, were it not

tor racial restrictions on ownership?

Labour1enanu

A more complicated situation is that of the labour tenants who live and term in certain

 

3 In Soweto, for example, there are 46 227 houses over 30

years old. In Diepneadow there are 18 090 houses over 30 years

old and in Dobsonville there are 1 502. Tenants in these houses

have had to continue to pay rent well after the costs of the

housing were paid off and for much longer than the average

repayment period for a mortgage bond. (Information supplied by

the Soweto, Diep-eadov and Dobsonville Councils to the Joint

Technical Committee established in terms of the Soweto Accord.)
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disuictsotSmnhAhica.1heyerethedesomdantsottamiieswhohaver
edm

pududartamstugawrehmsmnenshoebetuehhrstme'owner'
daknednby

vinueotauuedeedgrarnedbymeTrertsvealRepubBcuthecObnyotNatel. Labour

tenantsoontimetoliveonthetarm. Theydosomderenexploitetiveendteudal

contract. lnexdiangetorthehgtntomeintahehwseholdmtoughsornehetdsend

keepcatuethyhavetoprovidemeumorennmbusotMtamiymwakt
ume

farmer. nisiswithombenetitotanysalary. Abuse.longhous.rtoleave.andesseult

areendemic. Butlebmttenantshaveenduedheseoondihatsmotjustbemuseme

systunhashnedmtormmebemmmcwseihasbeentheuiywethh
ioh

theyoenoontinuetoliveonmelandtheybetievebelongstothem.

meirdaimisnotbasedontidedeedsorleaseagreements.doomwntso
t

whichtheyhavenoexperienoe. Itisbasedondaimsotorighalawnership.

generationsotoooupation and aninsistencethathavinglivedwithintermswhioh

deniedthem education.moneyendenyexperienoeofthewiderworld.theyhavea

right to exist securely within what is tamiiiar to them. Their claim is informed by a

commitment to an agricultural way of life. particularly to keeping cattle, and a deep

love oftheland.

PROPO$M.A

Inauthesesituationspeoplehevevestedinterestsinland,enditisthroughnoohoice

ottheirownthattheseerenotreflectedintitledeeds. To'leveltheplayinghelds'

betoreweaddresstheissueotredistributionmemstreoognisethestatusquoinme

varioustormsinwhichitpresentsitselt.

Insomecaseshwouldberetadvelyeasytooonhnnmeownerstipwhidtexists

in practice. it not in dowments. The state could simply confer ownership 0! their

houses on township 'tenants'; and it could convert the occupancy rights of the people

in the homelands to ownership. But there are cases 0! conflicting claims to the same

piece of land.

A Land Claims Court

To stabilise the conflict we need to establish a fair procedure for evaluating and

adjudicating conflicting claims. Critical to such a process is determining criteria by

which the claims are weighed and considered. For the process to be fair, and to allow

tor de-racialisation of the eonttiot. the criteria shouid not favour one group only. For

example, titie deeds lavour whites whereas original ownership favours bladts. But

underlying both black and white claims to ownership are similar values. such as

birthright. length of occupancy. productive usage. security 0! tenure, protection of

investments whether by labour or money. These values would support the claims of

both African labour tenants and many Atrikener iarmers. Since title and other

documentary and verbal contracts are considered important by many South Africans.  
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"msesmindsobetekenmecoounLMMasmemer-udmgtemsbywhidw
alothordaimsarejudgod.

Theseexamptesoipossiblooriteriearetomatetheissue. Theyarenot
suggestedasneoessaryortinalstandards. Qwstiorsottuwthedaimsarelodged.
ttienanxedthecmnmatheersmmmprocessesotappedarealsomt
W. Althesedetailscenbedebatedholhertonms. Woourtshouldbe
ebb!oewudmship.phmhipmewusprecmel,mdpahapsdwision
ottheland. Aaiticdhnctionwilbetoquantitycompemationtorpameswhohave
anirnerest,binnotnecessaritythe_strorigestirlterest. ItmeybemetWeonepany's
needscenbemetonlybyapartianarpieceoiland.theotherpany'sinterestsoould
becompensatedbyanattemativepieoeoiland,ormoney.

TheoreatvalueoialandClaknsmetismnsdedsionsJeingbasedon
veknsmataredetemimdbywwidusodetymmldmayprwideabgmetom
otownershiphsimationswhidiaremstableandoormsted. Wsemrendves
oommnvdueswchasthemediaseaxityottmummeaooeptanceoftair
procedmdumsewms.wmrecogri60notnnpropenymmsotommause
thevehesbywhiditheyareupheldappiyreciprocaltytoeverybody.

_ HoweverJhequesuonofaLandCIaimsCungoesmhumerthandeMng
exnstingintereasinland.Whileitetlectsvastmnbersotpeople.itisadetensive
medwismtomsuethatacmdmdtmedwstyessmwrigmstolandaremt
ignoredordestroyed. ltpravidestoriegalrecogritionotblackpropertyrelationsonly

WMEIWW' torminwhich' theyhavesuvwed' eentunes' otracial

Maverysmalproportionotblacklandrightsactuauysuwivedthewarsot
westwuusubsequemebmnsuponpwdiaseandlease.shareuopping
andlabourtenancy. Mostpeopleddnotmanagetomaintaintheiridemityandkeep
mmmmmlmd.mlimsdpeopiehmm1andsmdmsquamr
wmsuekuntamiiessodispersedwmpmedshedmatMycanmbngemaoe
theirhistory. Unlikethecormmitieswhowerereoenttyremoved,orwhoare
partiularlyweI-orgmised.meycamotlaydaimtosped6cpiecesoiland. ALand
ClaimCourtbyitsnatwegoesnomnherManadpdicating existing claims. It does
not address the problemsofiandlessnessmd the need for redistribution otland.

ALTERNATIVE B

MOTIVATION 2 LANDESSNESS AND REDISTRIBUTION

MproUemdlaulessmsshSomhAhicaisapdmissue.bombecausenisme
result 0! evenly political decisions to prohibit and destroy black propeny rights, and
becameotitsseaie. Acountryinmidilessthan10perwntofthepopulationowns
overwpercemotmeland.andhwtichthemajorityotmepopulationhasnorights-
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Mietmrdbaseamstip-tobearmaetel.ismenuymstabie.

TheDebateabwerpeny

Cenualtottisissue-isaconnictbetweenpropertyandrightstoland. Inorderto

survive.peopieneedapieeetolive. lttheyhavenorightstolandandalltheland

mmmmuniSpdvatelyowned.meyaretuoedbymcessitytobreaKMelawarid

owupyorsquatonlandwhichbelongstosomeoneelse.

mughttopropenylstheodydassbelhwnanrightwhidwdealswimme

material www.wottiersaraalpersonalandpolitiealfreedomsf Thutheright to
propertyismemtydghtwtidiinpingesdirecdymthematetialdghtsotouwpeople.

Basichumanneedssuchastoodandsmnercanonlybemetbyeccesstoland. Yet

privatepropertyrestrictsomers'aocesstolandnmsdeprivingthemotmerighttolite.

TNsdiemnaisnotpeqiartOSOtMMrieemdhasbeenwidelydebatedwith

rererencetotheoonstitutionsandbileotrightsotothercountries.s Isitmore
valuabietosocietytoupholdtherightotapersontoownvasttractsoiunusedland.

ortoupholdmerightoitl'iepopulationtohaveecoesstolandtoliveon? Some

countries have decided notto entrench property rights intheir constitutions,c others
havedecidedtobalancetherightotpropenyby' ' meopposingmaterialrights

otshelter. lite and adequate mtritiontor everybody?

Theoenualquesmmsmtherlandcanbedeanwhhinthesamwayasomer
forms or property. Most people believe thatthe protection of property is necessary

sothatwehaveastableworldinwhichweeanelexpecttoenjoymetrmtsotmx
labourandimuative. Yetlandisnottheresultoianybody'slabmx. Itisatinitenatural
resource which predatesthetheoryolpropeny. Wnston Churchillsaidmisabomthe

natureotlandandpropeny:

t For exanple, the right to treedon of speech and the right

to freedom tron torture.

5 See the following articles cited by G Budlender 1n
'Tovards a Right to Housing', unpublished paper: presented at a
seminar on w ,
UNISA, 2 November 1990: Michael Hactleil 'Property in the Welfare

state' 1983W343-82, especially at 356-687
A Wayne MacKay & Margaret Holqate 'Pairness 1n the Allocation of

HousimJ' 1983MW383-446-

t For example, Canada. Cf the European Convention on Human

Rights.

7 Ct the Directives of State Policy in the Indian and

Namibian Constitutions; see also the latest version of the

Swedish Constitution.  



 

haveplaoedthomro.nndermdobiioationsolland,hawholy
diiioretncategoryiromotherdassesotptopeny. Nothingismor
mmmmmmatmmmmmmmm
othoriormsotproputymdmmarosimlarhalrespectstoland
mmmmmws'

W'sviewmatlandmhipmdusodlmdmheoquatedwimme
awnasiipdometiormsdpropenyisnottmprodudotsonwabenainsodaist
petiodinhisyomh. ltisaviewexprossedhtinibio.byPiato.Shakespeare.
Spiwza,JdmLocke.AdanSnim.TTmasJeflarson.JohnsmanMil.Abraham
UncohandHeibeItSpenoer.tonarmbmaiew.'

Authesethouiststpholdtherightoihdividualsorgroupstoland. Theyalso
stessmatsewdtydtememiidtprovidesmmrdmlandmmuwoonndence
todevobpwinprmwwid.bvndmbommgrwmwpomstabiity.
www.mmmaiakwsmoshuedwrsgreatestmalasset.
mmmmmmmmmerURManmmualtoown
vastareasoilandbowaseoiweaimm.

Thereismmaonicprhdpiemthermanmepdndpieotsknplepowanwhim
pstifiosthis. Atmosttimes.andhmostsocieties.therighttolandhasbeen
omsiderodarolativerigm - ariahtwhkitisupheldandexercisedrolativetothe
rightsotthewidetsodety."

LandJkaairuuwateszdifleremtrunlormoimarMacuxedpropeny. In

mmmmmmmm.mwmamuna

mmmmmowpatimamibimrigm Whonwiitesettierstookthelandtran

mmmmmmmwmmmmmmmm

Wolprivatepropeny. Nowtheideseendantsasserttiutthelrmrsiipofthe

lartdcaobojtsmiodbyamuyabsuadandavawodysaaedprhdpie.

 

' Iron a speech in the House of canons 1909, quoted in
A Dounuxl 'Lnnd Ownership and Natural Law' (1989) 52

W433-

' A Donnski op cit: note 8.

"' See Andre van dot Walt "towards the develop-ent of post:-

aparthoid land lav : an explanatory survey' 1990 M22 1-45.

Soc, also, A H Honor. 'mmership' in A 6 Guest (ed) gm
(1961) 107-41.
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PROPOSAL B : REGULATED LAND OWNERSHIP

Theexpocimcydtiisddmobsuxesmpdunidtorstablewmmvduosmom

inthetactthatthetaisnocispmoabmnthevaknotseuxomstip. Althatneods

tobadeteminedarethepamneterswhfhwhidtsuwowrwshipexists. Societal

valuestorlanddistbuhonmaymwmotmwmepowwon.

maintaiingWinprovthproduwondiood,seuxnyottmetual.the

provisionoiacimatoMidietwagesmmmtimavements.mdme

mmumammmamdwighmm.

iromvariousquarters. Theseindude:
1' awnershipoilandbeiimitedtoareaswiidiaraocwpiedand

ptoductivelyusod
" theamomtotlandomwdbyoneporsmbelimitedrelativotothe

regionalproductivecapacityottiwland

" spoulativeholdingollandbeprohibited
f' ownersiipbeswiecttopropetwooltmsoilandaooeptabietreamnt

oithepeoplelivhgontheland
" haneownersiipbeiimitedtomrosidonce

Within such parameters rights to ownership would be secure and guaranteed.

Converselythestatewwdbeentitbdtoacquirelandheldhdafianceofmesecriteria.

Suchasystemismtnierelyamedmarismtorireehglandforredisuibtmontome

landless. Itprovidesstablerulesandprinoiplestogovemlandmrship. These

wouldsafeguarditasanabidingandequitableinstitution.

TheState'sditoaequielandMIdeonuarytomeseaiteriawowbebased

madghtofaooesstolandiaite'snecessihes.11isdoesnotentaimedgmtoa

handoutotiand,buttostateprotectionofthodtizon'srightoiaocosstoland. This

wmldpravideaprdecdonagahstevidonhtmdmwwizencandmmat

heorshehasmdgmmmnahudessacoassmaltematmwmdlsavailabbwnhin

adefinedarea.

Such a system provides ior tedistribution. not by largesse. decree or
bureaucratic favour. but vn'thin a regulated bgal system under which 8! parties can
invoke protection oi theit rights.

THE ALTERNATIVE PROPOSALS

Two systems have been proposed in this paper :

" ThehrstisaLandClaimsCountoseuxeexistmvestedmetestshland.
operating on and giving eitect to values which do not marginalise biack claims

' 1113 second is a regulated system 0! land ownersz which provides for secure
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ownership within parameters Mid: reflect societal values ofaquity and

prodtmtymasedonmpmriseltulandisamasset

UNPRECEDENTED AND8W

ngmuirnynpreoedomadabunUnsoproposals. Lmddaims procedures exist

hmmwherohorighdmmwuomedbyasemergroup
dersdzodoontroloHMlaM. mmmmmmmNewZealand.
AmtraliaIWCanada. Msimilymmtohwmomnormalisemn

mmmmmmmmmmsotmmms
welasvblomandmeqmlbeghmgs.

ShiantherelsnocmgnewhhmptofarogdatedsystemoHand
ownership. Evetwamohmmwmipismlatod. mus:
' mmmmrmmmmmmmmmmay

www.wanteisprovisbnlaoxpropdatimdluutorpubncpurposes.
' Nawogimsodetycmsldushhputammatwmdwacterdfmnily

Wisrmaimd. m1s.oon1paiesuonmamedmmyfarmland.and
cardsmomatfarmlandcanbeownedodybymmuseit.

Whamisnotmmermuesmmimhmbnsmmmmmums

shoudbo.

Justasmereismumnewhmprooedwes.omallymereisnotmng
revolmionary aboutthem. In fact, theyare more likelyto realisethe principles upheld
bryMrde Klerk in hisreform proposals.thanisthopretence that our present system
of land ownership and govemmnt suppon for agriculture reflects equal contractual

relatims. Iron competition and market forces.

BohprocedmesmbasedonapregnMcacceptancethormmaststan

mumstatmquo. TMprovideiatheestablishmentoHakWequalcritedaTTwy

addresspaawprosunhequdues.mweda.uikeeadsthgmhdeeds.domt

tammraoeugrumeJmapenthewaytorMuremsformation

basodmmrmsMapplytoalSoummriwns.

InMayIastyear reuesentativesfromovettony'rransvaal oommurities atlected

byremovalsandlanddisputesmadeuispragmatismquitedear. Theysaidthattheir

Erstpduitywasmmudwnpoopbregahmmmatwasstolenfmnmemby

expropriation. mom by neighbouing farmers and forced removals. Once

dispmwlandisreumdmeroshmldbediswssionabmnmtermsotsharm.

Delegamssaidmatvayaooeptedmatmetmshaddsoaoquiredarigmmme

landandmttheyhadaplaoe.solongasttwyarereasonableandtmatblackpeople

withrespoct.

It is instructive to oonsidet Churchill's proposal for rectifying the snuation where

absolute control ave! people and vast amounts 0! land is justimd by appeals to
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'private propmy'.

'nsmmmmbmummwmmm

whatomermendo; lbwmmmmmmn

nottoendeavmnordormmlawandcorrodttwprwice. Wedonot 

wamtopmishwmd. Wemtommuwi"

nisnotderaedmatmdmmgestomolawwtiwwuldbeueatedbyam
ndcmms

Cwn,uudheregula6mdlmdmsz,demmdstingMitalandaw
nersz.

Bmwtormdrodismbmbndlmdremkesmatmlmdbetakon
frmmm

haveitnow. Thencwlegaltogitmwwldmmmeptooesspravldeslordear

prwedxeswparmasmmatmhehmmparams
woddbemt

onlylegallyptotectedbtnlogitinatelyowned.

THE POLITICAL CHOICE: WHETHER TO ADDRESS THE PAST

modiuermoebeMoenmoproposabhwspapumdmosedmgovemmmsnot

tobefouruhecuuricpmdplesmnhapoimddnicezwhewmwumwge

unpastanddevebptermswridmddrossitumprmmpastcanbewished

away.

ZMBABVIE

mmmmmmmmmmm - ihaview

Mlandomerslipembeduadaisodbymtheprmmblm

MpwaQMrwmdemmthmwmwyer

-wilmgseliermedlanism.

InthedecadosimLumsteersoveryimelandhmhasbeen

uanstawadhunwtitemdaekownerstipmmmnymthepeasansmmma

Iong,hardwarabmnmsstoiand. mmmwmbeoomeuwmalor

politicdgrievanoehlimbabwe. PresidentMugabehasrespondodbymodudng

legislatbnwhidimabbsuwgovememtopwdmsehanmwrite-ownedlandat

prioestobededdedbymgovemnent. Lastmomh4000whitefarmersmetthe

Minister otLandstopleadforoertainoompronises. 1heyrequestod thatlointboards

 

" Speech in the House of Cannons, 1909, quoth in A
Donanski, op cit note a at 442.
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beesmbishedmdetemmlmdshmldbepudtesed.mdmathwemment
authaiseeomntoarbitratepnces. mmistor'sresponsewasthattimetor
disasstonotthesekhdsotptooedmeshadnman-enatutudemathasbeen
expressedinengtysoemshPamunentwhidthaveewptedhrevoknbnarysongs.
SabinaMugabe proposed that since Rhodesia, after Wodd War II. hadgiven land to
itswhnesoldbrsmdbicydesmhsblacksoldiers.whnmdhndshouldmwbe
swoppedtablcydes.

Miteherelsacenahpogticpsuoehthesedevdopnmtheyareumkety
toensuethatlandbsspeasmtsuealoatedlmdwsmromdeim. Thepower
wtudameZimbabwegwmnemhasgNeniselismoopenmabuseandoormptim.

Mbabweptovidesedosupteoedentlusmmmanymheroounw.
buttlweerehlponantditterenoes. mmmmtattdwanividedSO/wbetween

btadtendwhite; herethedivisionisZO/ao. Furthermore.$omhAtricahasthe
additional legacy ot the towed removal within living memory of 3.5 million people.'2

ltthtstealityisnotaddressedbyepolicywhidtprovidestormeaningtul

redistributiontorealisethedaimsotbladtpeople.wecanexpectamuchmore

polarisedresuttthenianbabwe. Todelaydealingwiththelegacyotthepastisto
exacerbateit.

SOUTH AFRICA

Atthtspoint.thereerepositivetactorsuponwhidttobmtdanewlandpolicy

inSouthAtrica. TheverytenaoitywithwhichIabourtenantsandbladdannershave
clung to their land bears testimony to a deep commitment to an agriwttural way of life.
There are large numbers of peopIe, both in hometands and on white farms. whose life

experienoelsagriwlunlandwhohavedtosentheharditeofthetarmer.

Most importantty. these people have shown themselves witling. over and over

again. to seek pragmatic solutions to the problems caused by our racial histocy. They
demand. determinedy and against all odds, that contracts and agreements be
honoured. and disputes settted by equal and tait procedures and that the law apply
equalty and fairly to evetybody. Their claims are lot lair and secure ownership and for
freedom from arbitrary intederence by the State or other parties. They do not restrict

this demand to one race only. Even the often-repeated demand for nationalisation of
land tails within this general conception. The demand has been expressed in

innumerable meetings and oonterences of rural people. It is always explained in the

same terms:

'Our land has been stolen trom us and is alienated from us by the title
deeds of white people. We need to bring the land back to the nation so

'2 L Platzky & C Walker MW
' (1985) 10.
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mammmmmumms

Theeinexpressedhueisnotstateownetshipuuconbdotlmdmmaprocess

whetebypeoplemdgrwpsueabbtoownlmdbyteimdmadalmeenthae

eretwoespectstothedemendlornatimalisetion. Oneisthedemandtortairmom

radalcriteriatoraloeetinglend. Theotheristounewbegiming,edeanslate. ttthe

mmmmmmmmmmmummm

aooesstolandmwilhaveutiledmenpectdttism. Buttodothisithasto

addressthehomylsanthetSomhAtricelspreeumyomwdbyonemoe. Eitherthe

wemmmmmwmmommmwmouem

ettdlusnanddtallengedmeiisnot; uitttvowstheblarketjustilicationot'private

property'overthewholeissue.

INSTABILITY

Inespectiveotmeunoaneotdebatesmpropeny.ecamicutctimamy.
mammmdevenpsacemeeretaoedmmmissmdhhuemhsmbmw.
ltthestateinsiststhatmstingtittedeedsendthe'treenwket'arethebasisottuture
landpoacy.menmetnnnbssmdlandesswihavetoom&mmbreaktmlawh
ordertosuvive. Peoplewhosetarmswereexptopdetedbytoroedremovalswilhave
nootherremsethantodetythelawandre-ocwpytheirtand. Lnbowtenantswitl

Wemigmeproseummsqummdtespessmdmpeetedyremm
thetarmswhetetheh'lamilieshaveivedtorgmetims. Townstipresldentswil
oontimetohsistmatmeywnmhasesunyhavermwbrdeoedesmdrehse
topay M.Enpeoplehthehanelmdswlphysbelyresisttheanemptsbym
aumoritieswhonanhallyowntheklandtoselhtmnbeneamthem.

UNDERIIINING THE MW AND ECONOMIC PHINCIPES

msmte'smicywilmmmmebgdmdmicpmciptesnpurpons

touphold. Nisseriously,andpemapsirrevooably.u1deIMesthemleotlawand

erodes the legitimacy ot simple embraspmsibilities.

Thalawmustsuflefwhenpeopleexperienceltasmakingsutvivalaaininal
ottenoe. When land law does not reflect the larger community's values and practices.
a dangerous disjundure occurs. Land is not only the source at life's necessities. It

isasourceotpoweroverpeople.aninstrumentotpatronageendphysicaloontrol.

When it is no longer transacted by legitimate practices which accurately reflect
society's values, and cement the relationships between people. it won become the
tlashpoint for violence. This is particularly true in black areas, both because the legal
structure is inappropriate and unevenly applied. and because ot the terrible land
hunger cteated by apartheid.

The State has already damaged the legitimaa/ ot the principle that tenants have

 



 

paynwnofsuvicodtargosody. Bulwokyousotboyoouhotowhuissowon.

Fuordharypoopbmhardsripsnisksmdkmnydnmymwuehfonmd

wummwieswlidrwlnotnowmm.

WemomedunsmptmmhhmINymongagepaymentson

Welland. Itiswidolyaoooptodeoorpooplowilbemablotoestablish

Wummmmwmmmwam

prices." lnmmowmmmamdmwwmh

www.mropaymmbemaiymkmossiblembearmwm

perceivodaskgitmate.

mmwrmmwmmmmmm

Iunhuoamsemdmdenmmevddlydmm'yougetwhmywpayta'.

mmissumghmmastpodalymmtomofadeehasme

rigrntoprotodmatocmHupaIdfa. Mlbmlikolytosuvivohmemirmn

moncostmhnposszNthspodalyhmmmemeseler's

liuotomwnd.u1dmduounvaidtydmmpdco.isdlspmod. '

CONCLUSION

ThopmdpleswhichProsidemaoMpropososfalaMreformwilnotwukby

anybody'sstandards. mmmwsumonwilsayhismptabb

mmmlsstillfulolsqum. mmmmmlhoroloolovidorasmey

repossessmneMyacqtkodpropmydmmabbmropaymmmm
s.

ptiwipIes. mwmwwmmmmmm.mmanoi

Wormwhwmmm.

mmmmmmmmmhmMasmmal

mmmmwm Wiamwmalomygovmmnavemwillto

mumsdmmwwwmummmammssm
d

Iamiossnosshouommy?

mmmmmdmsamnmmgm. White

 

" See Urban Foundation 'Pollcios tor a New Urban Future

: Rural Development) Urban Debate 4, Soptclbor 1990, and various

South African Development Bank papers, including T I Feynes, C

J van Rooycn 5 N Vin): 'Budqctary I-plications ot Attinative

Action in South African Agriculture' (1990). This fact is

underscored by the present practicc of State subsidies to white

tannrl .
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Wdlatdhasboconnsymbolicdblaeksubknation.m mam
Mmmistodwadaigmtmdmmship. Todxyiswrvyemustpm
mehatdfadsotdspossessmandhdebasedionndpropenyrelauonsmme
mbbwropamashpmmmmmprocoed.

TNspapersuggestsmnlspossibbm-mblishmdrdermanda
mmmmmmmdmmmmmmsw
needs. anProsndemdelcorkoptsbrtheMalmperiaismotmakhgmevaylenns
MMhavebeenuwmemsmdedeispossessbnMparmers
fqrttnfuuxe.tfmecanbemhopoofbreakhgmndtturaddsvwwacketo!w
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