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FREEDOM ALLIANCE. - STATEMENT OF THE LEADERS13 DECEMBER 1993 '
 

The Freedom Alliance reiterates that it is committed to:

(a) an ah-inclustve constituhonal settlement In order to assure longlattlng peace anddemocracy in Southern Africa; . .

(b)ach1eving such settlement through peaceful negotlatlons by explormg all possibleavenues.

Although the Freedom Alliance has engaged in construcrtve bilateral negodatlons with theSA Government reaching commonality on some fundamental ccnstitutional concerns andrelated matters set out in a list dated 16 November 1993, acme important issuee. Includingthose which resulted from last moment changes to the draft consdtutlon adopted at themultiparty conference, remain to be solved between the relevant pantes.

The following fundamental leeues are to be finally agreed upon on a multiparty ham.Paragraphs 3.1 to 3.4 have been on the agenda whlch have been discussed and on whichcommonality has been reached. '

The powers, funcuons and boundaries of provinces and reiated matters shall ensureautonomy of the provlnces. A reformulated section 126 and schedule 6. regarding thesaid powers and functions. have been agreed upon in principal between the FA and theSAC. Final agreement on this item implies consequential amendments to the draftccnstitudon, Including provincial policing, public servtce, local zovemment andterrttettal defence.

Provinces shall have guaranteed fiscal and financial autonomy at least as set out in therpinrmnl-MA em-vinne 1 ft! M 1 .20 space! bma tho EL and eh. SAC. Elna! agnommon this item shall lmply comequenttal amendments to the draft constitution.

Provision shall be made for pravtnctel canstttutlans en the basis of a reformulatedsectten 160 as proposed by the FA and annexed hereto as Annexure A (includingccmequentiel amendments to sections 161 and 164). The case of the Bophuthatswaneconstitution and it's constttuttonal poaitton II to receive special attention.

The Integrity of the provinces. the extstence of the fundamental right: set Out In Chapter A3 end the role of the Comtttuttona! Court In constitution-maklns shall be guaranteed asprcw'ded for in the amendments to secdons 71, 73 end 74 proposed as per Annexure3. Clause 28(2) to be redrawn so as to ensure that the word deprivation is limited toexpropriation of property and would not Inciude confiscation.
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3.5

3.6

3.7

3.8

3.9

3.10

3.11

3.12

3.13

3-14

?.BI

The following issues have resulted-frorn' last minute changes to the draft constitutton
adopted at the mutttbarty preceu:

The voting system shall be based on two ballot papers for the national and provincial

etetztcms respectively. Flnal agreement on thls Item shall Include amendments to

Schedule 2 of the draft constitution and to the relevant provisions to the Electoral 3111.

Members of provincial legislatures shall be ordinarily tesident 1n the province

concerned. Semen 132 (1) shall be amended accordingty.

Only South African cmzens shall be entitled to vote in the elections. Section 6(a) tin It
to be deleted and consequential deletions from the Eiecmrai Bill are required.

Of the 400 members ofthe Nationat Assembly 200 shall be eluted from only provinctei

11st: of party candidates. Section 40(2) shall be reintroduced and Spheduie 2 shall be

amended accordingly.

The assets of the existing provinces, TBVC states and selt-governing tetrttOttes rehtlng

to the powers and functions of a new provtnce shall at the date of the commencement

of the constitution vest in web province. Section 239 she" be amended accordingly.

Until the new provincial governments come Into being the SAC and all other authorlttes
elm" honvm l" unattgwmonta, Igaymuutw' uvatioe and obllglhkuu (ltluluding L'wdgedng)

in respect of the TBVC states and setf-govemtng territories as well as the integrity of the

said entitles. Sectton 235 and Schedule 7 as wen as the TEC Act of 1993 she" be

amended accordingly.

The realization of the right of seif-determlnatton cf the Afrikanet, the case of

Bophuthatswana and other peoples on territorial bases are discussed by a subcommittee

of the Freedom Aillance presently negotiating with the ANC/SACP alliance. shall be

provided for in the constitutional draft. Schedules 1 and 4 shall be amended

accordlngly.

The name of the province KwaZulu-Natal shall be reintroduced instead of 'Natal' inter

all: to reftect the position of the Kingdom of KwaZulu. Section 124 and Schedules 1

and 2 shall be amended accordingly.

Controlling violence and intlmtdation is a prerequisite for the holding of free and fair

elections and any electoral process. All major parties shall be responsible and

aeeountable to achieve this result. Legislation shall previde fer the necessary structuring

and accountability In respect thereof.

F1na1 agreement In respect of paragraphs 3.1 to 3.13 above shall be reached 150be the

passing of the draft constitution by Parllement.

a
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4. If and when -

(a) final agreement in respect of peramph 3 above Is reached:

and

(b) the total package of agreements, including the Improved draft constitution and related
measures regardlng the period until the provincial gavemments came into power, In
approved by the respective decision-making bodies of the FA members, such as thecabinets, parliaments and/or political party governing bodies concerned, the FA-would_ .
accept that the fundamental prerequisites for participation in any elections and relatedconstitutional arrangements have been met, and would commit Itself to participation in
such constitutional process.
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160.

(ii The provincial legislature the" be entitled to pass a constitution for the province by amajority of at last iwo-thirds of its members; Provided that such constitution mayregulate otherwise any matter provided for in this constitution reiatin: to the structure,powers and funCtions of the provinces; Provided further that such constitution shall beconsistent with the provisions of Chapter 3, section 126 and sections 155 to 159 ofthisconstitution as well as the Constitutional Principles set out in Schedule 4.

(2) as drafted (in the constitutional draft)

(3) The Constitutional Assembly shall, subject to the provisions of section 61 and 62 andnatwithstandins the provisions of Chapter 5. be emitted to resuiau affairs reieting toprovinces only to the extent that such reguiation is net inconsistent with the conttttutionpassed by a province; Provided that such resuletien shall

(a) comply with the Constitutional Principies is! out in Scheduie 4;

(hi be approved by two thirds meiority of all the members of every provincial legislature
concerned: and i

(c) be certified by the Constitutional Court as to consistency with the said Constitutional
Principies.

(4) The text of a provincial constitution passed by the provtnciai ieglsieture shail be of no
force and effect unless the Constitutional Court has certified that it it not inconsistentwith a provision referred to in tub-secdon i1): Provided that the decision of theConstitutional Court to certify shall be taken in the basis of received evidence and
arguments presented before that Court. which unification chail be given within thirty
days of the provincial constitution being referred to the Com. 'faiilng which the
provincial constitution will come in force and effect.

(5) as drafted.

Seetion 161 is to be amended ta add an eddltionai eub-sectton which roads: 'is) The
provisions of this semicn shall apply oniy to the extent that a province has not adepwd ItI
provincial constitution in terms of section 150 or to the extent that it is not otherwise
provided for in a law of a province.'

4
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3. Section 164 (2) Is to be amended to add an 'addltlonal sub-uctlon which reads: '(3) Theprovisions of thl: sub-ucdon shall apply only to the extent that I province has not Idemits provincixl constitution In terms of section 160 or that It is no: oxherwtse provided for ina Iaw of I provincu!
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Section 71 (2) u to be amended to add the feuowins lmsutse et the end thereof.

'Provided that such certification shall be on the buts of received evtdence and argument

presented. which decision man be mattvatedd

(a) section 73 m is to be amended to delete the words 'wlthln two years!

(b) A new sub-secticn It to be added to section 73:

'(13) The procedure set out in sub-sacttons (3) to (121 shall not be eepucabie to amend

provisions renting to boundaries, powers and functions of the provinces. the provisions of

Chepter 3, or the provisions relating to the Constitutional Court. Any amendment of

Chapter 3 shall require a threefourths majority of all the members of the Constituttonal

Assembly and may not diminish any of the right: set out in that Cheater. Any amendment

to the powers and funCttons of the provinces may not diminish the provincial autonomy!

Section 74 (1) Is to be amended by inserting the words:

',section 73 (13) 'after ' section' in the flrst line thereof.

 



STATEMENT BY THE EXECUTIVE COMMITTEE OF THEFREEDOM ALLIANCE AFTER A MEETlNG IN PRETORIA ONDECEMBER 12, 1993

The Freedom Alliance regards the setting of ptecondltlons for negotiations between the FA, theSA Government and the ANC as unreasonable, because such precondittons have not beenrequired of any other organisation in the negotiating process.
The question has to be asked whether the SA Government and the ANC sincerely want in w-inclusive settlement. with the full panlcfpation of the Freedom Alliance or not.
It is bath inappropriate and improper for any poiitical party/organlution to demand of orendeaVOur to prescribe to other independent parties/organmttons on how they should act. whatthey should commit themseives to or what to participate in.

The FA believes that than are certain elements withtn both the SA Government and the ANCwho are Intent on preventing such an all-inciusive settlement from being achieved, as they arewedded to the processes and strucmres inherent in the World Trade Centre process and are notprepared to deviate from these agreements.

The FA points out that no party or organisation in the Worid Trade Centre process was, everasked to submit ltseit as demanded by the ANC to the preconditions that are being required ofthe FA - namely that it commit itself to the transitionat process and agree to participate inelections. without being aware of the outcome of negotiations.

The Worid Trade Centre negotiations reaoived in terms of Resolution. No 7 to nesetiate variousagreements which would. at the conclusion of the negotiations be assessed and examined as afinal acceptable package of laws. This was specifically agreed upon on the 30th of May 1993to accommodate the fears and reservations of the many parties who were apposed to the mannerthe process was being misused even at that time.

The FA cialms this right as contained in resolution 7 in its negotiation with the SA Governmentand the ANC.

The FA believes thls to be a reasonabie and fair request, bearing in mind that its members cannotbe expected to make binding and legal commitments in advance, without these being ratifiedand approved in the case of Baphuthatswana, for example - by its pariiament.

The type of preconditions being demanded of the FA are not only unreasonable but unnecessary.The bona-fides ot' the Freedom Alliance have already been clearly established and proven lnextensive bilaterais and agreement: with the SA government. The FA's commitment to anegotiated political soiutton Is a matter of public record.

7" 
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The imposition of these preconditions has cieariy resulted in more than a week of valuabie
negotiating time being wasted. This is not of the FM doing.

Those who am new preconditions are actually acting in bad faith. deieying the negotiating
process whiie simuitaneousiy unduiy hastening the pasting of the Constitutional draft by
Piriiament.

We believe that succestfui negotiations require that there be no preconditiont, and that the
partiet involved enter into them with completely open minds.

For our part we have never laid down a single condition. We say that if there it a genuine .
concern that agreements thouid be inclusive, then I" of us sh0uld be prepared to move heaven
and earth to achieve this. "

The areas in which the Freedom Aiiience has difficulties with the new conttitution are weii
known. We beiieve solutions can be found. We are ready to take the prdcess forward. and
Southern Africans from across the political specuum demmd that all of us involved in the
process, do so as a matter of urgency.

in the critical times in which Southern Africa finds itself we believe that it Is incumbent upon ail

of us to dispiey statemanship which will lead tn a resolution of the impetus.

We are therefore urgentw appealing to the SA Government and the African Netionei Congress
to approach the matter with a view to producing a genuine, Iii-inciusive settiementwithout pte-

conditions. which will allow all political organisations ta play awiiiins and constructive role in

the creatitin of a new and lasting dispensation.

On this basis we should move fomard without delay and with the interests of eii South Africans

uppermost in our minds, in order for agreements reached to be acccmmcdated in the

Piriiamentary process.



AMENDMENTS TO THE CONSTITUTION
OF THE REPUBLIC OF SOUTH AFRICA

SUBMITTED BY THE
INKATHA FREEDOM PARTY

SECTION 6
SECTION 40
SECTION 60
SECTION 72
SECTION 73
SECTION 74
SECTION 98
SECTION 124
SECTION 126
SECTION 132
SECTION 155-9
SECTION 160
SECTION 161
SECTION 164
SECTION 177
SECTION 179
SECTION 191
SECFION 193
SECTION 212
SECTION 214
SECTION 217
SECTION 218
SECTION 219
SECTION 221
SECTION 235
SECTION 239

December 14. 1993

NUMERIC REFERENCE SHEET

GROUP 2, ITEM 4
GROUP 2. ITEM 5
GROUP 1, ITEM 1 E
GROUP 1, ITEM 4 C
GROUP 1, ITEM 4 A AND B
GROUP 1, ITEM 4 B
GROUP 1. ITEM 1 F
GROUP 2. ITEM 3
GROUP 1, ITEM 1 A
GROUP 2, ITEM 2
GROUP 1. ITEM 2 A
GROUP 1, ITEM 3 A
GROUP 1, ITEM 3 B
GROUP 1, ITEM 3 C
GROUP 1. ITEM 1 C
GROUP 1, ITEM 1 C
GROUP 1, ITEM 2 D
GROUP 1. ITEM 2 C AND E
GROUP 1, ITEM 1 B
GROUP 1. ITEM 1 D
GROUP 1. ITEM 1 D
GROUP 1. ITEM 1 D
GROUP 1. ITEM 1 D
GROUP 1, ITEM 1 D
GROUP 2, ITEM 6
GROUP 2. ITEM 6

SCHEDULE 2. ITEM 2 GROUP 2. ITEM 3
SCHEDULE 2, ITEM 4 GROUP 2, ITEM 5
SCHEDULE 2, ITEM 11 GROUP 2, ITEM 5
SCHEDULE 2. ITEM 17 GROUP 2, ITEM 3
SCHEDULE 2. mam 22 GROUP 2, ITEM 1
SCHEDULE 4, ITEM 1cm GROUP 1, ITEM 2 B
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AMENDMENTS TO THE CONSTITUTION
OF THE REPUBLIC OF SOUTH AFRICA

SUBMITTED BY THE
INKATHA FREEDOM PARTY

December 14. 1993

Group #1 represent the most essential bottom lines without which an all-inclusive

constitutional settlement in this country cannot be achieved. During intense bilateral

discussions between the Freedom Alliance and the SAG/NP all the parties involved

reached either an agreement in principle or an agreement in detail with reference to

each of the four items listed under Group 1. These agreements are based on very

extensive reconciliation and bridging of proposals. These agreements reflected and
capitalized on the understandings reached during bilateral discussions between the

SAG/NP and the KZG.

Group #2 are last moment make or break conditions made necessary by last moment
amendments of the constitutional text resulting from bilateral discussion between the
ANC/SACP alliance and the SAG/NP.

These amendments are bare minimum conditions and they relate one to the other as a
block: the acceptance of some of the amendments and the rejection of others would

deprive the block of amendments of any technical and political value. If accepted in

their entirety and as it is proposed by the IFP, this minimum package of amendments

will set the basis for an all inclusive solution and constitutional settlements. as statedin

the November 30. 1993 and December 11. 1193 resolutions of the Central Committee

of the IFP and in the December 13. 1993 Statement of the Leaders of the Freedom

Alliance.

GROUP #1

Section 126 lformer 1181 is to be replaced by the formulation attached hereto as

Amazi-

QonsegnentiaLAmmdmmts

Provincial Civil Service
Section 212 ('1) is to be amended to substitute the word "...Republie.." with the
words." "National Government...".and an additional subsection is to be added to
read: "(8) the provisions of this section shall apply also to the provincial civil
service in all matters which are not otherwise regulated by a provincial law."

1
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Local Government
Section 177 is to be amended to add the words: "Unless otherwise provided by
a provincial law...." before the word "A council". Section 179 is to be amended
to add an additional subsection which reads "(6) The provision of this section
shall apply to local governments unless it is otherwise provided for by a provincial
law." Chapter 10 is to be amended to replace the words: "competent legislature"
with the words: "provincial legislature".

Provincial Police
Section 214(1) shall be amended to delete the following words "...and provincial..."
which appear twice in the text. Section 214(2)(a) is to be amended to delete the
words: "...and a Commissioner for each province." Section 214(2)(b) is to be
amended to delete the words: "...at all levels...". Section 214 is to be amended to
add a third subsection which reads: "(3) The provisions of this subsection shall '
apply, mutatis mutandis. to the provincial police service to be established and
regulated by a provincial law." Section 217 (1) is to be amended to add the word
"provincial" before the word "...Service...". Section 217(2)(a) is to be amended to
delete the words: "...in terms of section 218('1)(b)". Section 217(2)(b) is to be
amended to add the word "provincial" before the word "...law." Section 217(4)
and (4) is to deleted. Section 218(1)(b). the two proviso in subsections (1)(d) and
(1)(k) respectively, and subsection (1 )(n) are to be deleted. Section 219 ( 1) is to
be amended to delete the words: "Subject to the provisions of section 214 and
section 218 and". Section 219(1)(g) is to be amended to delete the words: "up to
the rank of lieutenant-colonel". Section 219 (2) theading only! and 219 (2)(b) are
to be deleted and items (a), (c) and (d) are to be listed respectively as items (h),
(i) and (j) of subsection (1). Section 212 (1) is to be amended to replace the
words: "The Act of Parliament referred to in section 214(1)..." with the words:
"The law of the competent legislature shall. Section 212 is to be amended to the
words: "The Act" with the words: "the law" wherever they occur. Section 221(3)
is to be amended to replace the words: "in section 214" with the words: "in
subsection (1)"

Legislative Role of the Provinces through the Senate
Article 60 is to be deleted along with the words "...60(1)..." in article 59(3).

Justiciability of section 126
Section 98 (2)(e) is to be amended to add the following words at end: "....
including the reasonableness of the exercise of powers in terms of sections 126(3)
as it relates to the interest of one or more province or its/their inhabitants".

s r 1552M 1211 I .l I

A. Sections 155-9 Iformer 121) is to be replaced by the formulation attached hereto
aSAnnexuzeB. ll



QQnSQquentiaLAnmdments

Preserving Provincial fiscal autonomy
The tirst sentence of Constitutional Principle XXV is to amended to read:
"National and provincial governments shall have Escal powers and functions
including the right to raise taxes. surcharges, levies and user charges".

Provincial auditing autonomy
Section 193 is to be amended to delete any reference to provincial and local
governments.

Same

Section 191 is to be amended to add an additional subsection which reads"
( 12) Unless otherwise provided for in a provincial law, the provisions of this
section shall apply to a proVincial Auditor-General to be established .and
regulated by a law of a province".

Same
Section 193 is to be amended to add an additional subsection which reads" (9)
Unless otherwise provided for in a provincial law. the provisions of this section
shall apply to a provincial Auditor-General to be established and regulated by a
law of a province".

Provi ncial Constitutions

 

A.

(1)

(2)
(3)

Section 160 is to be amended and replaced as follows:

The provincial legislature shall be entitled to pass a constitution for the province
by two third majority of its members. provided that such constitution may regulate
otherwise any matter provided for in this constitution relating to the structure.
powers and functions of the provinces: provided further that such constitution
shall be consistent with the provisions of Chapter 3, section 126 and sections 155
to 159 of this constitution as well as the Constitutional Principles set out in
Schedule 4.
as drafted
The Constitutional Assembly shall, subject to the provisions of section 61 and 62
and notwithstanding the provisions of Chapter 5, be entitled to regulate affairs
relating to provinces only to the extent that such regulation is not inconsistent
with the constitution passed by a province: provided that such regulation

(a) shall comply with the Constitutional Pn'nciples set out in Schedule

(b) be approved by two thirds majority of all the members of every
provincial legislature concerned, and

(c) be cenified by the Constitutional Court as to its consistency with
said Constitutional Principles.

(1



The text of a provincial constitution passed by the provincial legislature shall be
of no force and effect unless the Constitutional Court has certified that it is not
inconsistent with a provision referred to in subsection (1), provided that the
decision of the Constitutional Court to certify shall be taken on the basis of
evidence and arguments presented before that Court. which certification shall be
given within thirty days of the proVincial constitution being referred to the Court.
failing which the provincial constitution will come in force and effect.
as drafted

Consequentja! Amengmgnts

Sections 161 is to be amended to add an additional subsection which reads:
"(6) The provisions of this section shall apply only to the extent that a provmce
has not adopted its provincial constitution in terms of section 160 or that it is not
otherwise provided for in a law of a province."

Sections 164 (2) is to be amended to add an additional subsection which reads:
"(g) The provisions of this subsection shall apply only to the extent that a
province has not adopted its provincial constitution in terms of section 160 or that
it is not otherwise provided for in a law of a province."

One versus Two-Stage Process - A bridging solution

A. Section 71 (2) is to be amended to add the following word at the end thereof:
"Provided that such certification shall be on the basis of received evidence and
arguments presented. which decision shall be motivated."

Section 73 is to be amended to add a new subsection which read: "(13) The
procedure set out in subsection (3) through (12) shall not be applicable to amend
provisions in this constitution related to boundaries. powem and functions of the
provinces. the provisions of Chapter 3, and the provisions relating to the
Constitutional Court. Any amendment of the provisions of Chapter 3 shall
require a three-fourths majority of all the members of the Constitutional
Assembly and may not diminish any of the rights set out in that Chapter. Any
amendment to the powers and functions of the provinces may not diminish the
degree of recognition and protection of the provincial autonomy".

Section 73 ( 1) is to be amended to delete the words: "...within two years...".

Section 74 (1) is to be amended to insert a third point to read: "(0) subsection 73
(13) of this constitution." 
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GROUP #2

Sin 1e ballot at 1'

Schedule 2. item 22 is to be replaced with the following item: ". lNOTE: amendment

will also be required in the Electoral Actl.

Residence Requirement in Provincial Elections

Section 132(1) is to amended to add the following words: "and is ordinarily resident in

that province."

KwaZuluLNaIal

Section 124(1)(c) and Schedule '2 items 2(a) and 17 are to be amended to replace the

word "Natal" with the words; "KwaZulu-Natal". Schedule 1, Part 1 in the heading is to

amended to be read: "Areas in respect to KwaZulu-Natal".

Voting Right of non-South Atrium citizens

Section 6(a)(ii) is to be deleted.

El' Ellll' I! Hi E"II'

Section 40 is to be amended to add an additional subsection which reads: "(3) Of the

members of the National Assembly 200 shall be elected from national lists of party

candidates and 200 from provincial lists of party candidates". Schedule 2, item 4 is to

be amended to add the following words at the end thereof: ".... provided that 200

candidates are listed in the partYs provincial list.". Schedule 2. item 11 is to be amended

to substitute the words: "items 8, 9 and 10" with the words: "items 5, 6 and 7"; and the

words: "items 5, 6 and 7" with the words: "items 8, 9 and 10"; and the word: "2(b)" with

the word: "2(a)".

Vesting of Provincial Powers and Rationalimtion

Section 235(6)(b)(i) is to be amended to read: "...if any such law was immediately before

the commencement of this constitution administered by, or under the authority of a

functionary refereed to in subsection (1 )(a), (b) or (c), be administered by the competent

provincial authority within the jurisdiction of the government of the province in which

that law applies, to the extent that it so applies.". Section 235(8)(a) is to be deleted.

Section 235(8)(b) is to be amended to read: "When the administration of law vest in a

I z



competent authority in terms of this constitution. the President may to the extent that
it is necessary for the efficient carrying out of the assignment (i) amend...". Section
235(9)(a) is to be amended to replace the words: "16 days" with the words: "one year"
and to delete the word: "(ii)" after "6(b)". Section 239(1)(b) is to be amended to delete
the words: "subject to paragraph (c)". Section 230(1) is to be amended to add to end
thereof the following words: "Provided that he laws listed in Schedule 7 which have a
beating on the status, integrity and autonomy of the self-goveming territories and TBVC
states shall not be repealed until the Premier of each of the affected new provinces has
assumed his or her office".

 



ANNEXURE A

SECTION 126 (FORMER 118)

DISTRIBUTION OF POWERS AND FUNCTIONS
BETWEEN THE OF CENTRAL GOVERNMENTS AND THE

PROVINCES)

1. The National Legislature and Executive shall have exclusive
legislative and executive authority, unless and to the extent

othenNise specified elsewhere in this Constitution, in respect

of the following functional areas:

(a)
(b)
(0)
(d)
(e)

(f)
(g)
(h)
(i)
(i)
(k)
(I)
(m)
(n)
(0)
(p)
(q)
(r)

(S)
(t)
(U)
(V)
(W)
(v)

Arbitration;

Arms and ammunition;

Aviation and national airports;

Census;
Citizenship, alien control, passports, immigration and

emigration;
Commercial law;
Consumer protection
Correctional services;

Customs and excise;
Currency, banking and control over financial institutions;

Defence;

External trade;

Finance;

Foreign affairs;
Forests;

Industrial law;

lnquests;
Internal movement of goods, capital, services and
people;

Labour law;

Land, deed and corporate registrations;
Marine resources;

Media and communication law;

Mineral resources and mining;
National archives

1
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(x) National historical monuments;
(2) National economic policy;
(aa) National intelligence;
(bb) National language policy;
(cc) National parks and national botanical gardens;
(dd) National public media;
(ee) National planning and development;
(ff) National public property;
(99) National public works;
(hh) National roads and railways;
(ii) National sport and recreation;
(jj) Patents, trademarks and designs;
(kk) Police, subject to the appropriate provisions of the

Chapter 14;
(ll) Postal service;
(mm)Postmortems;
(nn) Private law;
(00) Professional associations;
(pp) Promotion of scientific research and development;
(qq) Regulated substances and medicines;
(rr) Stock exchange;
(ss) Security of the state and the Constitution
(tt) Sports and recreation;
(uu) Taxation, subject to the appropriate provisions of

Chapter 9;
, (w) University and technikon education;
(ww)Telecommunications;
(yy) Water law;
(xx) Weights, measures and standards;
(22) Unemployment insurance.

The Provincial Legislatures and Executives shall, subject to
the provisions of subsection (3), have exclusive legislative
and executive authority, unless and to the extent otherwise
specified in this Constitution, in respect of the following
functional areas:

(a) Abattoirs;
(b) Airports other than those contemplated in item 1(c);
(0) Agriculture;

17 



(d)
(e)
(f)

(g)
(h)
(5)
(1)
(k)

(l)

(m)
(n)

(0)

(p)
(q)

(r)
(s)
(t)
(u)
(v)
(w)
(x)
(y)
(2)
(aa)
(bb)

(06)
(dd)
(66)
(ff)
(99)
(hh)

Animal control and diseases;

Cultural affairs;

Education at all levels, excluding university and

technikon education;

Environment;

Health services;

Housing;
Land use, including planning, zoning and development;
Language policy and languages as languages of record
for use in provincial administrations;
Local government subject to the provisions of Chapter
10;

Markets and pounds;
Nature conservation, excluding national parks-
established by or under the National Parks Act, 1976
(Act No 57 of 1976), and national botanical gardens and
marine resources;
Police, subject to the appropriate provisions of Chapter
14;
Provincial public property;
Provincial public service, subiect to the appropriate

provisions of Chapter 13;
Provincial residency;
Provincial public works;
Provincial sport and recreation;
Public transport;
Racing, casinos, gambling and wagering;

Regional public media;
Regional planning and development;

Roads;
Road traffic regulation;

Soil conservation;

Taxation, subject to the appropriate provisions of

Chapter 9;
Tourism;

Trade and industrial promotion;

Traditional authorities;

Urban and rural development;
Welfare services;
Water management.

3
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An Act of parliament may deal with a matter referred to in
subsection (2) and shall prevail over a provincial law
inconsistent therewith only to the extent that:

(a) It deals with an aspect of national interest of a functional
area which cannot be dealt with effectively by provincial
legislation;

It deals with a matter that, to be performed effectively,
requires to be regulated or coordinated by uniform or
minimum norms or standards that apply generally
throughout the Republic;

It is necessary for he maintenance of economic unity,
the promotion of inter-provincial commerce, the
protection of the common market in respect of the
mobility of goods, services, capital or labour, or the
maintenance of national security; or

(d) The provincial law materially prejudices the economic,
health or security interests of another province or the
country as a whole.

The legislative and administrative competence referred to in
subsections (1), (2) and (3) shall include the competence to
make laws and take actions which are reasonably necessary
for or incidental to the effective exercise of such legislative
competence.

An Act of Parliament shall prevail over a provincial law, as
provided for in sub-section (3), only if it applies uniformly in
all parts of the Republic.

An Act of Parliament and a provincial law shall be construed
as being consistent with each other, unless, and only to the
extent that they are, expressly or by necessary implication,
inconsistent.

I1 



(9)

(10)

A provincial legislature may recommend to Parliament the
passing of any law relating to any matter in respect of which
such legislature is not competent to make laws or in respect
of which an Act of Parliament prevails over a provincial law
in terms of this section.

In respect of all residual functional areas not dealt with in

subsection 1) to 3) the National Legislature and Executive and
the Provincial Legislatures and Executives shall have
concurrent legislative and executive authority: Provided that -

(a) In matters affecting all or more than one province, which
can only be effectively dealt with by Parliament,'
Parliament shall have overriding legislative authority;

and

(b) In matters affecting only one province, which can be
adequately dealt with by that province, that province
shall have overriding legislative authority.

The National Legislature and Executive shall have concurrent
legislative and executive authority in respect of all functional

areas in respect of which a provincial legislature or executive

elects not to exercise jurisdiction to the extent that and until

such legislature or executive elects to exercise jurisdiction.

Notwithstanding the provisions of this section, the National

Legislature and Executive shall have legislative and executive

authority in respect of a functional area allocated to a

province if such province is unable or neglects to adequately

deal therewith only to the extent that there is a compelling

need therefor as determined by a court of law.



ANNEXURE B:

PROVINCIAL FINANCE AND FISCAL AFFAIRS

ORIGINAL CLAUSE 121 NOW CLAUSE 155, 156, 157, 158 AND 159

Provincesi share of revenue collected nationally

155 (1) A province shall be entitled to an equitable share of
revenue collected nationally to enable it to provide
services and to exercise and perform its powers and .
functions. 1 -

The equitable share of revenue referred to in section (1)
shall consist of:

(a) a percentage, fixed by an Act of Parliament on the
basis of a resolution of the Senate of income tax
on individuals which is collected nationally;

a percentage, fixed by Act of Parliament on the
basis of a resolution of the Senate, of value added
tax which is collected nationally; and

(c) that share of the fuel levy which corresponds to
the sale of fuel within the province; and

(d) other earmarked or unconditional allocations of
national revenue made in terms of this section to
the province.

The percentages referred to in subsection (2)(a), (b) and (c)
shall be fixed reasonably after taking into account the
national interest and recommendations of the Financial and
Fiscal Commission, and all payments to the provinces shall
be effected on a regular basis. 



(4) Allocations made in terms of subsection 2(d) shall be

determined in accordance with an Act of Parliament, with due

regard to the national interest and after taking into account -

(a)

(b)

(c)

the provision that has to be made for interest and other

payments in respect of the national debt; and

the different fiscal capacities including the revenues

derived from sources referred to in subsections 2(a), (b)

and (c), fiscal performances, efficiency of utilisation of

revenue, needs and economic disparities within and

between provinces, as well as the developmental needs,

administrative responsibilities and other legitimate

interests of the provinces; and

the recommendations of the Financial and Fiscal

Commission.

Levvinq of taxes bv provinces

156 (1)

(2)

(a) Provinces shall have the original powers to impose

duties, levies or taxes on -

(i) casinos;
(ii) gambling, wagering and lotteries;
(iii) betting.

(iv) transfer duty on the acquisition/saIe/transfer of

ownership of property

(a) A provincial legislature shall have original powers

to raise other taxes and surcharges after taking

into account the recommendations of the financial

and fiscal commission - provided there shall be no

discrimination against non-residents who are South

African citizens; and

(b) Provincial legislatures shall be competent to enact

legislation authorising the imposition of levies,

duties and user charges in accordance with the

7
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recommendations of the financial and fiscal
commission - provided there shall be no
discrimination against non-residents who are South
African citizens.

A provincial legislature shall not be entitled to
raise taxes detrimentally affecting national poiicies,
inter-provincial commerce, or the national mobility
of goods, services, capital and labour.

Qisinq ofLJans by province;

157 (1) A province -

(a) shall subject to subsection (2) to raise loans for
current expenditure; and

shall be competent to raise loans for capital
expenditure, provided it does so within the
framework of reasonable norms and conditions
prescribed by an Act of Parliament passed after
recommendations of the Financial and Fiscal
Commission relating to the content of any such Act
in its draft form have been submitted to and
considered by Parliament.

2
Loans referred to in subsection (1)(a) may be raised for
bridging finance during a fiscal year subject to such
reasonable conditions as may be prescribed by Act of
Parliament passed after recommendations of the
Financial and Fiscal Commission relating to the content
of any such Act in its draft form have been submitted to
and considered by Parliament.

(3) A province may not guarantee a loan unless -
(a) the Financial and Fiscal Commission has verified

the need for a guarantee and recommended that it
be given; and

8
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Revenge allocations bv national government

158 Financial allocations made by national government in terms

of subsection 155(2)-

(3)

(b)

to a provincial or local government shall be made
through an appropriation Act; and

to a local government shall be made via the provincial
government of the province in which the local

government is situated.

Provincial Revenue Funds

159 (1)

(2)

There is hereby established in the administration of
each province a Provincial Revenue Fund into which
shall be paid all revenue raised by or accruing to the
provincial government, or revenues destined for local
governments where the provincial government is the
conduit as referred to in subsection 158(b).

No money may be withdrawn from a Provincial Revenue

Fund otherwise than by virtue of an appropriation made
in accordance with a law of the provincial legislature
concerned.
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