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importance or interest issued by the Government of the Republic shall be in

both the official languages.

(3) An Act of Parliament may, on the request of a regional executive

and with the consent of the regional legislature. provide for one or more

languages to be an additional official language or additional official languages

in a specified region of the Republic, and such additional official language or

languages shell In such region be treated on e footing of equality with English

and Afrikaans.

Other symbols

6. Other official and cultural symbols existing on the date of the coming

into operation of this Constitution. including monuments. shall be respected

and protected.

National Unity. Nation Building and Reconciliation

7. Every organ of the Republic shall, in the exercise of its powers, the

execution of its functions and the petformance of its duties. promote the

unity of the South African nation, respect the diversity within the nation and

support the process of national reconciliation.

CHARTER OF FUNDAMENTAL RIGHTS

(This chapter. carm'cdng of eg. section: 8 to .34, shall prow'do for a set of

fully jueticiablo fundamental right: binding upon all organs of the state at all

levels of govommcnt. The prank. content of Mi: chapter should emerge

from the debate: of the reports of the Technical Comma an Fundamental

Rights during the Transition in the Negotiating CouncllJ
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THE LEGISLATURE

Legislative powet

35. (1) The iegisletive power of the Republic shall be vested in the

Parliament of the Republic which shall consist of the National Assembly and

the Senate and shall, subject to the provisions of this Constitution. have the

power to make laws applying equally in all parts of the Republic.

(2) In respect of the subjects referred to in Schedule 1 to this

Canetitution, but subiect to the other provisions of this Constitution,

Parliament shall not be competent to legislate beyond the extent of

competence as set out in the second column theteof.

(3) Parliament shall be competent to delegate by law any matter

within its powers to the legislature of a region or of a local authority.

Duration of Parliament

36. Parliament shall continue for five years ftom the day on which its first

session commences. '

Franchise

37. (1) Subiect to the provisions of subsection (2) and the provisions of

the Electoral Act. 1993. every South African citizen who is of or over the age

of 18 years shall be entitled to vote in the election of membets of Parliament.

(2) No person shell be entitled to vote as contemplated in

subsection (1) -

(a) if his ordinary piece of residence is not situated in the

Republic: or
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(b) if he is subject to an order of a courtw declaring him to be

of unsound mind. or if he is detained as a mentally ill

person under the Mental Health Act. 1973 (Act No 18 of

1973): or

(c) if he is serving a sentence of imprisonment without the

option of a fine imposed upon him by a competent court

of law: or

(d) if he is an unrahabilitated insoivent.

Constitution of National Assombiy

38. The National Assembly shall consist of four hundred members elected

according to the system of pronortionai representation on national parry lists

as contemplated in Schedule 3.

Speaker of the National Assembly --

39. (1) A meeting of the National Assembly convened for this purpose,

shall elect the Speaker of the National Assembly.

(2) The Speaker shall preside at meetings of the National Assembly

or at joint meetings of the National Assembly and the Senate

(3) The Speaker snail be vested with aii powers. duties and

functions assigned to him by miss and orders approved by the National

Assembly or by the National Assembly and the Senate.

Constitution ot the Senate

40. (1) Subject to the provisions of subsection (2), the Senate shaii b.

composed of at ieast five members of the legislature of each region

designated in the manner provided for in subsection (3).
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(2) (a) The legislature of a region in which more then 15% but

less than 20% of the total population of the Republic

resides. shall designate six of its members to the Senate.

(b) The iegislature of a region in which more then 20% but

less then 25% of the total population of the Republic

resides. shall designate seven of its members to the

Senate.

(0) The legislature of a region in which more than 25% of the

total population of the Republic resides. shall designate

eight of its members to the Senate.

(3) The legislature of a region shall. at the first session after its

election. designate by election according to the principle of proportional

representation. each voter having one transferable vote, the persons who will

represent the region in the Senate from their numbert

Chairman of the Senate

41. The provisions regarding the election of the Speaker. hie functions.

resignation. and tenure of office shall appiy mutatie mutandis in respect of

the Chairman of the Senate.

Parliamentary Procedure

42. (1) There shall be sepatete procedures for the adoption by

Parliament of constitutional and other iegisietion.

(2) For the purposes of this Constitution. "constitutional legislation"

shall mean legislation which amends. repeele or substitutes provisions of this

Constitution.

 v-VuJ'a



(3) 'The Netionei Assembly and the Senate may separately make

rules and orders in connection with the order and conduct of their various

proceedings.

(4) The National Assembly and the Senate may make ruiee and

orders in connection with the artist and conduct of their joint proceedings.

Constitutional legislation

43. (1) Constitutional legislation shalt be passed by the National

Assembly by a majority of not less then two thirds of the total number of its

members, and, subject to other provisions of this Constitution, it such

legislation concerns regional government, also by a majority of not less than

two thirds of the total number of members of the Senate.

(2) Canetitutionel Iegistation shall not be inconsistent with the

constitutional principles referred to in Schedule 4.

(3) Constitutional legislation shall not be considered by Palliament

unless it has been certified by the Constitutional Court to conform to the

constitutional ptincipies set out in Schedule 4.

(4) Should any member of Parliament contention behalf of his party

that a bill contains clauses inconsistent with Schedule 4, such member shall

inform the Speaker of this contention, and no further consideration of such

bill by Parliament shall take place unless the Constitutional Court pronounces

the bill to be consistent with Schedule 4.

(5) A pronouncement by the Constitutional Court on the conslsrency

or othetwiee of a bill with the said Schedule 4. shall be final and binding.

(6) No amendment of the said Schedule 4 shall be valid unless the

bill embodying such amendment has been agreed to by not less than four

fifths of all members of Parliament in a joint sitting.
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(7) Should the majority required for the adoption of a new

Constitution or legislation of a constitutional nature referred to in subsection

(1) not be attained. a representative committee of Parliament shall be

appointed and all proposals before Parliament shall be referred to it.

(8) The parliamentary committee will be required to negotiate the

terms of a draft Constitution or legislation of a constitutional nature. as the

case may be, and report to Parliament within 30 deys.

(9) If. after the report of the parliamentary committee, Parliament

fails to adopt a Constitution or legislation of a constitutional nature, the

Speaker shall inform the State President. who will then consult with the

leaders of the political parties represented in Parliament with a view to

reaching agreement on the terms of e draft Constitution or draft legislation of

a constitutional nature. After consultation with the leaders of the political

parties. the President will submit a draft Constitution (or Bill of a

constitutional nature) to Parliament for its consideration.

(10) The President shall appoint. in consultation with the leaders of

political parties representing at least two thirds of the members of the

National Assembly. a panel of five constitutional experts. none of whom may

be members of the National Assembly or take part in the activities of any

political party. The panel of experts may at any time be consulted by a

parliamentary committee or the State President and leaders of political

parties.

(11) Should Parliament fail to adopt the draft Constitution (or

legislation of a constitutional nature) referred to it by the State President in

team of subsection (9) by the required meiotlty. but the draft is supported by

at least 50% of the membete of the National Assembly, the draft shall be

referred by the Speaker to the panel of constitutional experts for theit advice

on amendments within the framework of the Constitutional Principles that

might satisfy the considerations of the required majority.

'--_- 4 .w.mjemv,lwpweg 71v;- ;- ulm :-
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(12) Should the draft. prepared in accordance with the unanimous

advice of the panel of constitutional experts not be supported by the tequired

majority, it may, after 30 days of its submission to Periiament. be adopted by

50% of the members of the National Assembly and of the Senate sitting

separately.

(13) A Conetituu'on or legislation of a constitutional nature adopted

by Patiiament shall come into operation one year after its adoption, except if

a maiOrity of two think of the members of the National Assembly and a

majority of the legislatures of the regions approve another date for

implementation.

(14) If Pariiament adopts a Constitution in accordance with the

provisions of subsection (12). or fails to adopt a Constitutlon within a period

of two years from the commencement of its first session, the State President

may refer a draft Constitution which has the support of the majority of the

members of the National Assembly and of a majority of the legislatmes of the

regions. and has been certitied by the Constitutional Court to be in

conformity with the constitutional principles. to e nationat referendum.

(15) The question put before the electorate In the referendum she" be

the acceptance or rejection of such draft Constitution.

(16) The text of the Constitution presented to the electorate in the

referendum shall, if approved by a majority of sixty per cent of the votes in

the referendum. become the Constitution of South Africa.

(17) If the draft Constitution is not aphroved by the electorate at the

referendum. the President shell dissolve Parliament and fresh elections shalt

be held. in that event the above procedures shall again apply to the adaption

of a new Constitution.

._.,_._,.____.-. _.
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Ordinary legislation

44. (1) Legislation not amending 0f repealing the provisions of this

Constitution may be introduced either in the Nations! Assembly or in the

Senate and shall be passed by a majority of all the members of the Netionai

Assembly and by a majority of all the members of the Senate. sitting

separately: Provided that. and subject to the provisions of section 74,

legislation concerning the interests of regions shall not come into operation

berete the transitional legisletmes of .x. (more or ten two thirds of the total

number of regional of the regions have eXpreeeed acceptance of such

legislation by motion adopted by a majority of the members of such regional

legislatures: Provided further that a regional legislature shall consider the

matter within one month after having been requested to do so by the State

President. and failure to do so shall be deemed to constitute acceptance at

the legislation.

(2) Should a bill not amending or repealing or substituting the

provisions of this Constitution be passed by one House end rejected by the

other. the bill shall be referred to a joint committee consisting of members of

all patties represented in Parliament to propose amendments to the biil.

whereefter the bill shall be referred to a joint sitting of both houses for

decision by a majority of the total number of members of Parliament.

Signature and enmiment of Acts

45. (1) A bill duly passed by Parliament shall be presented to the State

President for his assent.

(2) The State President's assent shat! be attested by his signature

on either the English or Afrikaans text so passed. and he shell cause the texts

so passed, to be promulgated.

(3) The text: so passed shall. immediately eftet having been signed

by the State President. be enrolled In the office of the Registrar of the

Appellate Division of the Supreme Court of South Africa, and such copies
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shall be conclusive evidence as to the provisions thereof, and in case of

conflint between the two cenies. the signed copy shell prevail.

Dissolution of Perllement

46. (1) Subject to the provisions of section 43 of this Constitution.

Pariiement shell be dissolved by the State President before the expiry of its

full term of five years only under the following circumstances:

(a) If a motion of no-conftdence in the national executive is adopted

by a majority in the National Assembly;

(b) if more then one third of the members of the National Assembly

resign their seats within a period of thirty days: or

(c) if two thirds of the members of the National Assembly and two

thirds of the members of the Senate. sitting separately, request

the State President to do 30. W

(2) On the dissolution of Pertiement. a general election shall be held

within two months of such dissolution.

EXECUTIVE GOVERNMENT

Executive powet

47. The executive power of the Republic ehall be vested in the State

President, who shall be the heed of state and who shall exercise his powers

subject to the provisions of this Constitution.

Constitution and Functioning of at Government of National Unity

48. There shall be a Government of National Unity which shall consist of

the leaders of political parties occupying at least 20 seats in the National

. .....--_--n. ..---_....W .. .w- _ .....-.
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Assembly, and of Cabinet Ministers designated by those parties in proportion

to their relative support in the National Assembly.

State President

49. (1) The State President shalt be elected by Parliament at its first session

in accordance with the procedures provided for in Schedule 2.

(2) The State President shall be the head of state of the Republic and

he shall exercise the following power: after consultation with the

Government of National Unity:

(a)

(b)

(c)

(d)

(e)

(f)

(9)

.__.._--.. rum." -., '.' f"

the appointment of times for the sessions of Parliament and for

its prerogation;

addressing any session of Parliament:

the conferment of honours;

the appointing. accrediting, receiving and recognizing

ambassadors, plenipotentieries. diplomatic representatives and

other diplomatic officers. consuls and consular officers;

entering into and ratifying internationai conventions. treaties and

agreements:

essenting to. signing and promulgating iawe duly passed by

Parliament. or referring such law: back to Pariiament in the

event of procedural shortcomings in the legislative process;

convening the Cabinet for the purposes of consultation or the

resolution of disputes among the members of the Cabinet or the

poiiticei parties represented in the Cabinet;

-' 7/24
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(h) refetring disputes of a constitutional nature between political
parties represented in Parliament or between organs of the state
at any level of government to the Constitutional Court or other
appropriate instituu'on or body for resolution.

(3) All other powers and functions shall be exetcised and performed
by the State President on the advice of the Government of National Unity.

(Further detail: regaldfng the camasitlon and functioning of the national
executive. to be regained by eg. section: 50 to 52. mil be submitted In due

coursed

THE JUDICIARY

(This chapter. consisting of 99. section: 53 to 59. will provide. Inter 5118. for
the vesting of the judicial power of the Republic in the Supreme Court of
South Africa. the establishment of a Canuima'annl Court and the
determination of Its jurisdiction. the manner of the appointment ofjudges and
otherjudicial officer: and other Incidental mutanJ

FINANCE

Existing debts and liabilities of the State.

60. Nothing In this Constitution contained shall affect any assets er rights
belonging to the State or any debts or liabliiitiee of the State as existing
immediately before the commencement of this Constitution. and all such

assets, rights. debts and Iiabities shall remain assets. rights. debts and
liabilities of the Republic. subject. notwithstanding any other provisions
contained in this Constitution, to the conditions imposed by any law under
which such debts or liabilities were raised or incutred. and without prejudice
to any rights of security or priority in respect of the payment of principal.
interest, sinking fund and other charges conferred on the creditors

. :1..- ;..._r.__..___-:GT:_.._W
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concerned. and the Republic may. subject to such conditions and rights,

convert. renew or consolidate such debts.

A11 revenues vat in State President.

61. All revenues of the Republic, from whatever source arising, shall vest

in the State President.

State Revenue Fund.

62. (11 There shall be e State Revenue Fund, into which shail be paid all

revenues as defined in the Exchequer Act. 1975.

(2) No moneys shall be withdrawn from the State Revenue Fund,

except in accordance with an Act of Parliament.

Auditing of State Revenue Fund.

63. The accounts of the State Revenue Feind sheii be investigated.

examined and audited annually in terms of the provisions of the Exchequer

Act. 1975 end the Auditor-Genevai Act. 1989.

Appropnetion bill shell not deal with other matters.

64. Any bill which appropriates revenue or moneys for the ordinary annual

service: of the State eheli deal only with such approptiation.

Appropriation not Initiated by I Minister.

65. Parliament shall not consider any proposal, whether by way of a vote

or by way of a resolution. address or bill. for the appropriation of any part of

the public revenue or of any tax or impost to any purpose and which has not

been initiated by a Minister. unless such appropriation has been

recommended by message from the State President during the session in

which the proposal ls made.

. . "'-'T'-'-'_- ._. q ... --...
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Finance Bills

66. (H Bills apprOpriating revenue or moneys or imposing taxation shall

originate only in the National Assembly after they have been considered and

recommended by a Joint committee of both Houses.

(2) A bill shall not be deemed to appropriate revenue or moneys or

to impose taxation by reason only of its containing provisions for the

imposition or appropriation of fines 0: other pecuniary penalties.

(3) The Senate may not amend any bills in so far as they impose

taxation or appropriate revenue 0! moneys for services of the Government.

Disagreement between the Senate and the National Assembly.

67. If the National Assembly in any session passes a bill imposing taxation

only or dealing with the appropriation of revenueher moneys for the services

of the Government, and the Senate in the same session rejects or fails to

pass it. the bill shall. unless the National Assembly otherwise directs. be

presented to the State President for his assent and shall as soon as it has

been assented to by the State President become an Act of Parliament as if it

had been approved by the Senate.

:# 9/24
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REGIONAL GOVERNMENT

Transitional Regional Government

Region!

68. The legions described in Schedule 5 shall be the regions for the

purposes of pullamentery elections and of the establishment of transitional

regional government structures.

(The content of Schedule 5 will be the outcome of the work of the

Commission on Regional Government ottoblishad by tho MPNPJ

Composition of trmddomt legislatures and executives

69. (1) For each region a transitional legislature and executive shall be

established.

lThe MPNP should dotannino the number of seats that each regional

legislature will have u soon as tho deltnltadan of regions for the purpose of

the elections 1: completed

(2) The legislatme of each region sheu consist of the members

elected according to the system of proponional representation on regional

party lists as contemplated in Schedule 3.

(3) The executive of a region shall be appointed by the transitional

regional legislature in proportion to party support in that region, and shall not

consist of less than five and not more than ten persons.

(4) The executive of a region shall from among its own number elect a

chief executive offlcor.

Powen and Functions of Transitional Regional Govemmente

7o. (1) The powers, functions and obligations vesting in the authorities

which exist within the boundaries of a region at the time of the coming into
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Operation of this Constitution. and which do not devolve upon Parliament and

the National Executive. shall vest mutatis- mutandis in the transitional

legislature and executive of such region.

(2) Subject to 'the provisions of this Constitution the transitional

legislature of a region shall have the power to make laws appticable within

the boundaries of that region and the transitional regional executive shall

have executive powers in respect of matters falling within the following

categories -

(a) Taxation within the region in order to raise revenue for regional

purposes;

lb) The raising of loans for capital expenditure in the region with the

prior approval of the Central Bonowing Authority;

(c) The appropriation of revenue and moneys for financing the

government and services of the regioq.

(d) The regional economy, trade, industry, markets, development,

regional and town planning and tourism.

(9) Casinos. horse racing and gaming.

(f) Roads and transport.

(g) Housing.

(h) Land.

(I) Local government.

(1') Health and welfare.

(k) Cultural affairs.
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(0 Education.

(m) Environmental affairs.

(:1) Regional and local poiicing.

Regiomu Mano. and fiscal attain

71. (1) A Regional Revenue Fund shall be established in every region.

into which shall be paId all tevenuea raised by or accruing to the region.

(2) The financial and fiscal powers and functions of the national

government and of a transitional regional government shall be exercised

subject to the following limitations:

(3) A transitional regiona1 government shall not be competent to

raise loans for current expenditure; '1

(b) Allocations to local governments by the national govemment

shall be made only via the regionat government;

(c) The regional governments shau be entitled to a share of the

income tax on individuals, on mining companies. on other

companies and of VAT;

(d) A regional government shall be entitled to raise a surcharge not

exceeding x% on income tax of individuals residing in its region:

(9) Loans required for capital expenditure of the regions shall be

raised by a central borrowing authority and regions snail service

such loans from their revenue accounts:
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(f) All taxes (except purely local taxes) shall be collected by an

independent national institution: and

(g) Transitional tagional governments shall not raise taxes affecting

intar-regional commercial activity or the functions of the national

government.

Effect of laws

72. (1) A law made by Pariiamant shall have effect in and for a region

as long and as far only as it does not fall within the legislative competence of

the transitional regional government in terms of this Constitution.

(2) A law made by a transitional regional legislature shall have effect

in and for the region as long and as far only as it is not repugnant to any Act

of Parliament duly passed within the competenca of Parliament in terms of

this Constitution.

Recommendations to Parliament

73. (1) A transitional regional legislature may recommend to Parliament

the passing of any law relating to any matter in respect of which such

legislature is not competent to make laws.

(2) A transitional regional government may at any time petition the

National Assembly to determine by resolution that an election for the

establishment of a provincial legislature and executive in that region, or in a

region incorporating that region in whole or in part, shall be held.

 "-_ .---_V_._P-Tt-"T"T'W"-_""'7 --

 



Emwlhmont of Provincial Gammon! '

Development of Provincial Govetnment

74. (1) The development of a system of provincial government shall

receive the priouty attention of Parliament and in this regard it shall take into

consideration in the prescribed manner. the recommendations of the

Commission on Provincial Government refened to In section 75.

(2) The Commission's recommendations regarding any matter that

fails within the ambit of Its objects in terms of section 75 of this Constitution

shall be pieced before Parliament in the form of draft legislation.

(3) Parliament shail deal with such draft legislation as constitutional

legislation.

(4) ShOuId the draft legislation recommended by the Commission not

be adopted by Parliament. it shall lapse. except ifta majority of the members

of both houses present and voting resolve that the recommended legislation

be referred beck to the Commission for further consideration.

(5) Draft legislation that has been referred back to the Commission

may again be presented to the Netional Assembly provided that it has been

amended in one or more substantive respects in which event the provisions

of this section regarding the acceptance, rejection or referral of the

recommendations of the Commission shall apply mutatis mutandis.

(6) The boundaries. functions, powets and constitutional structures

of a region may not be amended without the consent of the transitional

legislature established in such region in terms of this Constitution.

(7) The transitional executive and legislature of a region shall be

required to establish a single. rationalised regional administration as

expeditiously as possible and the constitutional dispensation of any future 
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province which may include any part of such region, shall not be determined

without the consent of the transitional legislature of such region.

Gambian on Provincial Government

Estebllehment of Common on Provincial Government

75. A Commission on Provincial Gavornment shall be appointed in terms of

this Constitution within 30 days of its coming into operation for the purposes

of the expeditious development of a system of provincial government on the

basis of the system of transitional regional government provided for in this

Constitution.

Objects of the Commieeion

76. (1) The objects of the Commission are to submit recommendations

to Parliament in the form of draft legislation regarding -

(a) the finalisation of the number and the boundaries of the

constituent provinces of the Republic of South Africa to the

extent that these matters have not been finalised:

the constitutional dispensetions of such provinces. including the

constitutional structures within such provinces as well as the

method of their election and their authority, functions and

procedures:

measures. inctuding transitional measures, that provide for the

phasing in of new provincial constitutional dispensations and the

phasing out of existing constitutional dispensations;

the rationalisation of statutory enactments and public secto:

resources directed at facilitating the introduction and

maintenance of a system of provincial government;
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(e) the final delimitltion of powers and functions between central

and provincial imtitutions of government with due regard to the

criteria thatlare set out in this Constitution:

(f) fiscaI arrangements between the institutions of central

government andthosa of provincial government:

(9) the powers and function: of local authorities; and

(h) any matte: which the Commission considers to be in pari mataria

with or ancillary to the functions enumerated in the preceding

paragraphs.

(2) In carrying out its functions the Commission shall, inter alla. take

into consideration -

l1710 consideration: nhwnt to me last: of thoxcomtlan so: out here.

sh0uld be we subject of an agreement at tho MPNP. but should Include the

following:

(a) relevantamt: of tho MPNP:

(b) the conttmltlond punch!" ut Out In Scam 4.!

Constitution and impartiality of tho Commlnloh

77. (1) The Commission shall consist of a number of full-time numbers.

but not fewer than ten. for such period. not exceeding five years. as the

State President may determine.

(2) Members of the Commission shall perform their duties fairly.

impanially and independently.
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(3) A member shall not perform or committ'himself to perform
remunerative work outside his official duties.

(4) A member of the Commission may not be a member of or take
part in the activities of e pelitical party (whether it is registered or not) or any
other movement, organisation. body or association with political objects, or
stand for election as a member of. or serve on, an institution, council or body
referred to in section 84(1)") of the Provincial Government Act. 1961 (Act
No. 32 of 1961).

(5) The provisions of subsection (3) shall not be construed as to
prohibit a member to cast a vote in respect of the election of a person to a
body established under the provisions of any law. by way of any form of
election.

(6) It shall be an offence to attempt to influence a member to act
otherwise than in accordance with the previsions of subsections (2). (3) and
(4).

Chairman and deputy cheltman

78. (1) The State President shall designate one of the members of the
Commission as chairman and another as deputy chaitman.

(2) (a) When the chairman is absent or not able to perform his
functions as chairman, or where there is a vacancy in the
office of chairman, the deputy chairman shall act as
chairman. and if the chairman as well as the deputy
chairman are absent or not able to perform the functions
of the chairman. the Commission shall elect another

member to act as chairman.

(b) Such member shall while acting as chairman have all the
pewers and perform all the duties of the chairman.

. .1 _-F.JT .1: ----:--_._.,1... e-u-uy-ur . _ ... . ,. -.._
"e-h-l-x a '
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Vacation of oche and filling of vecenctee

79. (1) A member of the Commission shall vacate his office if he

resigns or if he becomes disqualified to hold office for the same

considerations and in the same fashion as would apply to a judge of the

Supreme Court.

(2) Any person who hee ceased to be a member of the Commission

by reason of the effluxion of time may be teeppeinted.

(3) If a member of the Commission ceeeee to hold office, the State

President may, subject to section 77(4) appoint somebody to full the vacancy.

Meetings of the Comieeion

80. (1) Meetings of the Commission shall be held at a time and place to

be determined by the Commission or. if authorised thereto by the

Commission, by the Chairman. y

(2) A quorum for a meeting of the Commission shall not be less than

one half of all its members.

(3) A decision of a melority of the members of the Commission shall

constitute a decision of the Commission and in the event of an equality of

votes the chairman shell have a casting vote in addition to his deliberative

vote.

(4) All the decisions of the Commission shall be recorded.

Committee.

81. (1) The Commission may establish committees from among Its

number.
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(2) Any such committee shall consist of such number of members

as the Commission may detetmine.

(3) The Commission shall designate one of the membets of the
committee as chairman thereof, and if any such chairman is absent from a
meeting of the committee the members present shall elect one from among

their number to act as chairman.

(4) (a) The Commission may, subject to such directions as it may

issue from time to time-

(i) delegate any power granted to it by or under

section 7i to Such a committee; and

(ii) grant authority that a duty assigned to it by or in

terms of section 76 may be performed by Such a

committee.

(b) The Commission shall not be divested of a power so delegated

and the performance of a duty so authorised. and may amend or

set aside any decision of a committee.

Co-Option of panone to serve on 0: advice committees

82. (1) A committee may co-opt any person to serve on a committee or

to attend a particular meeting thereof in connection with a particular matter

dealt with by the committee.

(2) Such a person may take part in the proceedings of the

committee in connection with the matter or at the meeting in respect which

he has been co-opted, but shall not be entitled to vote.

:#14/24
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Remuneration and allowance. of mambo" of the Commission and other

persons

83. Members of the Commission and persons referred in sections 78 and

82 who are not in the employment of tho Stata. shall be paid. from moneys

appropriated by Parliament for that purpou. such remuneration and

allowances as the Minister of Finance may determine.

Regulations

84. The State President may mako tegulations regarding -

Ia) procedures in connection with any function of the Commission:

and

(b) any other matter in connection with the achievement of the

objects of the Commission.

LOCAL GOVERNMENT

(Here, in cg. section: 85 to 90. the pnhclplo cf the autonomy of local

govnrnmnt. 8mm: of a mmldmnl load yovammcnt dispensation and

the mechanism: for m ummhmont of a new mum of local government,

will be provided foal

THE OMBUDSMAN

Wore. cg. in nation: 91 to 93. provision will be made for #10 details of the

appointment and condition: partaking to the am. of Ombudsman. Its

functions. pom and duties and for it: hdemdmcc and bnpanwltyJ
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COMMISSION FOR ADMINISTRATION

Were. 99. in sections 94 to 96, provision will be made for the details of the

appointment and conditions pertaining to the Canvnissian far Admlnlsvation.

its functions. powers and duties and for its independence and impartiality

with a view to tho malntenanco and improvement of the standards of the

Public SarvicoJ

RESERVE BANK

(Here, eg. in sections 97 re 99. provision will be made for the details of the

appoinunent and conditions pertaming to the Board of Directors of the

Reserve Bank, its functions, power: and duties and for its Independence and

impartiality with a view to the promotion of monetary stability and balanced

economic gromh.l

AUDITOR GENERAL

(Here, eg. in sections 100 to 702. provision will be made for the details of

the appointment and conditions pertaining to the office of Auditor-Genaral far

the Republic. its functions. power: and dutlu and far its independence and

impartiality with a view to the promotion of efficient and honest

administra(km. 1

THE SOUTH AFRICAN DEFENCE FORCE

Supteme authority and command of the South African Defence Force

103. The South African Defence Force shall be under the supreme authority

of the State President and under the command of the Chief of the Defence

Force.
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South African Defence Fem Advisory Council

104. (1) A council known as the South African Defence Force Advisory

Council is hereby instituted.

(2) (a) Each political party which is represented in the National

Assembly, shall be entitled to designate one pelson as

member of the Council, and such party may designate

such a mambo: as often as may be necessary.

(13) A member of the Council holds office during the pleasure

of the pol(tlcal party which so designated him.

(c) A vacancy in the Council shall not affect the functions of

the Council.

(3) The chairmanship of the Council shall rotate in terms of office of

six months between the members in terms of rules detetmined by the Chief

Justice.

(4) A decision of the Council shall be adopted by a unanimous

decision of the chairman and all the members of the Council.

(5) The Council shall be competent to advise the State President at

his request on any matter affecting the South Aftican Defence Force.

(6) The State President shall not make any decision, except on and

in accordance with the advice of the Council; (whereby -

(a) any person is appointed or promoted as Chlet of the Defence

Force or as chtef of land. air or see forces of the Republic Ol' in

the rank of brigedier end hlghec': or

 ...w..-., HF" ') "':.. ' _ - 'fwrs -
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(D) a military unit or force outside the South African Defence Force

is instituted or financed by State funds or is supported in any

way.

Primary tasks of the Defence Fates

105. The primary tasks of the Defence Force shall be-

(a) to protect the territorial integrity of the Republic:

(b) to protect the citizenry against any threat to life and property

originating beyond the borders of the Republic: and

(c) to defend this Constitution.

Internal deployment of the Defence Force

106. The Defence Force shall not be operationally deployed Of utilized within

the borders of the Republic, except to protect the Republic's territorial

integrity and the citizenry's safety against a threat from outside the Republic.

unless the Chief Justice. on the request of the State President, has decided

that this is prime facie reasonably necessary to maintain internal security and

to protect this Constitution.

i

9

THE SOUTH AFRICAN POLICE

(Here, in eg. sections 107 to 7 10, matter: concerning the commend over the

SAP, mum-perty access to palicy-meklng, end the constitutional tasks and

deployment of the police. will be regulated.)

 
 What?vtfr'rf'w.anTam; wnwa . , -.- fmr
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AUTONOMY OF THE lNSTlTUTIONS OF CWIL SOCIETY

111. (1) No organ of the Republic shell interfere with the lawful activities

of the institutions of civil society or transform any such institution into an

organ of the state without its consent and the agreement of other institutions

of civil society active in the same field.

(2) Notwithstanding the provisions of this section. public funds may

be allocated to institutions of civil society. provided that all such institutions

active in the same field she" be entitled to equal allocations.

(3) For the putposes of this Constitution "institution of civil society"

shail mean any institution which is not competent to act for or in the name of

the Republic or any organ of the Republic. including sports, cuiturai and

welfare organizations, voiuntary associations, educational. professional.

traditional and religious institutions. trade unions and employer organizations

and the pubiic communications media.

GENERAL AND TRANSITIONAL PROVISIONS

lHere. eg. in sections 112 to 120. a variety of matters relating to the

transition from the present constitutional and legal dispensedon to that

provided for by thin Consumtlan with a view to. inter elie. continuity.

teminology end the orderly coming Into Operation of its provisions. will be

ragulatodJ
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SCHEDULE 1

Limitations on the Legislative Competence of Parliament

(The folio wing exposition is not presented as a final proposal. As an Outline.

it may however serve the purpose of an example of how the relative pawars

and functions of the national and regional governments may be regulated

constitutionally. l

SUBJECT

Educahon

Cultural affairs

Health and welfare

Trade, industry, development

and tourism

Forestry  

EXTEN7' OF C0MPETENCE

The nationai framework

regarding the administration,

prdfessional and educational standards

and financing of education at all levels

on the basis of equality in all parts of

the Republic.

policy

Equal protection of culture in all parts

and among all cultures of the Republic.

The national policy on health and

welfare. control of disease, academic

hospitals. medical research. control and

registration of medicine. the medical

and welfare professions and medical

aid schemes.

Foreign trade relations, foreign tourism,

industrigi policy, Iabour relations,

unemployment, consumer protection

and promotion of technological

development.

International protection of the interests

of South African forestry.

"v.



Local Government

Environmental affairs

Roads and transport

Housing

Land

Law and Order

Taxation and Finance

0
!
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The facilitation of the transition and

reconstruction of local government and

the provision of a general statutory

framewmk for the co-ordinated

development of local government.

Matters requiring the co-ordinated

protection of the environment in two or

more regions.

National roads. land transportation.

civil aviation and shipping.

The determination of minimum

standards and the allocation of funds

on an equal basis among the regions

for the purposes of the provision of

housing. 'L

Minimum standards for the utilization

of land. the administration of state land

and land surveying.

National police services, co-ordination

of crime prevention and detection,

training of police, inspection and

auditing of poticino at all levels.

The national economy and budget.

taxation and expenditure. the State

Revenue Fund. the allocation of tax

sources, tho determination of maximum

levels of taxation. and vertical and

horizontal financial transfers.

:#17/24

 



SCHEDULE 2

ELECTION OF THE STATE PRESIDENT

Election of State President

(1) The State President shall be eiected by the members of the

National Assembly and the Senate present at a joint meeting of the two

Houses celled in accordance with the provisions of this section and presided

over by the Chief Justice or a judge of appeal designated by him.

(2) The election of a State President shall be held. subject to the

provisions of subsection (4), at a time and piece fixed by the Chief Justice

and made known by notice in the Gazette not less then 14 days before the

election.

(3) The date so fixed shall -

(a) in the case of the first such election: be a date not more than

seven days after the commencement of the first session of

Parliament after the commencement of this Constitution:

whenever a general eiection ef the members of Parliament has

been heid after a dissolution of Parliament. be a date not more

than seven days after the commencement of the first session of

Parliament after the general selection;

if the State President dies or fer any reason vacates his office

before the expiration of his periad of office and his successor in

office has then not yet been elected, be a date not more then

one month after the office became vacant: Provided that if the

State President resigns end intimates in his resignation lodged

with the Chief Justice in terms of item 3(4) of this Scheduie that

he will vacate his office on a day not less then one month after

the date of the lodging of his resignation, a date earlier than the

day on which the office becomes vacant, shall be so fixed.
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(4) If the State President is removed from office in terms of item 3

of this Schedule. the two Houses of Patliament shall at that same joint

meeting proceed to elect a State President.

(5) No person may be elected or serve as State President unless

such person is qualified to be nominated or elected and take a seat as a

member of a House.

(6) Any person who holds a public office in respect of which such

person receives any remuneration or allowance out of public funds. and who

is elected as State President, shall vacate such office with effect from the

date on which the election took place.

2. Method of election

(1) Nomination: of candidates for eiection as State President shall

be called for at the joint meeting at which the election is to take place. by the

person presiding at the meeting.

(2) Every nomination shall be submitted in the fetm prescribed and

shall be signed by two members of Parliament and also by the person

nominated, unless such person has in miting or by telegram signified

willingness to accept nomination.

(3) The names of the persons duly nominated as provided in subitem

(2) shall be announced at the meeting at which the election is to take place

by the person pteeiding at the meeting, and no debate shall be allowed at the

election.

(4) If in respect of any election only one nomination has been

received, the peteon presiding at the meeting shall declare the candidate in

question to be duly elected.
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(5) Where more than one candidate is nominated fbf election, a vote

shall be taken by secret ballot. each member of Parliament present at the

meeting in question having one vote. and any candidate m whose favour a

majority of all the votes cast is recorded shall be declared duly elected by the

person presiding at the meeting.

(6) (a) If no candidate obtains a majority of all the votes so cast.

the candidate who received the smallest number of votes

shall be eliminated and a further ballot taken in respect of

the remaining candidates, this procedure being repeated

as often as may be necessary until a candidate receives a

majority of all the votes cast and is declared duly elected.

Whenever two or more candidates being the lowest on the

poll have received the same number of votes. the meeting

shall by separate vote, to be repeated as often as may be

necessary, determine which of those candidates shell for

the purposes of paragraph (a) beeliminated.

Whenever -

(a) only two candidates have been nominated: or

(b) after the elimination of one or more candidates in

accordance with the provisions of this section, only two

candidates temain,

and there is an equality of votes between tifase two candidates, a further

joint meeting shall be called in accordance with the provisions of item 1, and

the provisions of this item shall apply as if such further meeting were the first

meeting called for the purposes of the election in question.

(8) (a) The Chief Ju8tice shall make rules in regard to the

procedure to be observed at a joint meeting constituted as

provided in item 1, including rules prescribing the form in
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which any nomination she" be submitted and rules

defining the duties of the presiding offlcer and of any

person appointed to assist him, and prescribing the

manner in which a ballot at any such meeting shall be

conducted.

(b) Such rules shall be made known in such manner as the

Chief Justina may consider necessary.

3. Tonulo of offico of the State Prusidont

(1) The State President shall hold office, subject to the other

provisions of this item .

(a) during the continuance of the Parliament that elected the

State President:

(b) aftat the dissolution of that Parliament. whether by

effluxion of time or othetwisa. until a State President has,

at or after the commencement of the first session of the

newly constituted Parliament. been elected as provided in

items 1 and 2 and has assumed office.

but shall be eligible for ra-olaction.

(2) The ofhco of State President shall be vacated -

(a) if in terms of item 1(5) thioccupant of the office becomes

disqualified from serving as State President: or

(b) if the occupant of tho offico is removed from ofhce under

subitom (3).

(3) (a) The State President shall cease to hold office on a

resolution adopted by a maictity of the members present

  



(b)

(c)

(d)

(e)
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at a meeting constituted as prescribed in item 1 and

convened, as so prescribed. by the Chief Justice at the

request of each of the two Houses. and declaring him to

be removed from office on the ground of misconduct or

inability to perform efficiently the duties of the office.

In connection with a resolution contemplated in paragraph

(a) no debate shall be allowed in the joint meeting.

No request in terms of paragraph (a) shall be made by any

House. except aftet consideration of a report of a

committee of Parliament appointed in accordance with

rules and orders contemplated in section 42 of the

Constitution.

A House shall not adopt a resolution that such a

committee be appointed. untess there has previously been

submitted to the Speaker of Parliament a petition signed

by not less than half the members of each Hausa and

requesting that such a committee be appointed.

in connection with a resolution cantemplated in paragraph

(di no debate shat! be allowed in the House in question.

(4) The State President may resign by lodging his resignation in

writing with the Chief Justice.
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SCHEDULE 4

PRINCIPLES GOVERNING CONS'HTUTION MAKING IN SOUTH AFRICA

This Constitution shall be amended or substituted only within the framework

of the following constitutional principles:

Constitutional State

(a) South Africa shell be a democratic and non-discriminatory state.

(bl The Constitution shall be the Supreme law of the land. binding ail

organs of government. and shall be entrenched by means of special

amendment procedures.

(c) There shall be separation of powets between the legislature, the

executive and the judiciary with appropriate checks and balances.

(d) Formal legislative procedures shall be adhered to by legistative organs

at all Ieveie of government.

(e) The judiciary shall be independent and impartial and shall have the

jurisdiction to enforce the Constitution. as well as to adjudicate upon

the adherence by all organs of government to the provisions of the

Constitution and of all other laws consistent with the Constitution.

(f) There shall be e constitutionally guarinteed legal system that ensures

the equality of all before the law and an independent and equitable

loge! process.

(9) All shell enjoy universally accepted fundamental rights which shall be

guaranteed by an enttenched end iusticieble Charter of Fundamental

Rights.

 't, wv.m__, . r _r.1.._1  

 



(h)

40

The general principles of the constitution including the terms of the
Charter of Fundamental Rights shall apply to each level of government
and all organs of government shall exercise their authority in

accordance with the provisions of valid laws.

The Constitution shell incorporate special provisions to safeguard the

seCurity forces and functionaries and inatitutlons such as the Auditor-
General. the Ombudsman and the Commission for Administration
against political manipulation.

Constitutional continuity

(a)

(b)

South Africa shall continue to be a sovereign state in which all shall

enjoy a common South African citizenship.

The transitional Constitution shall not be amended or repealed in any

other manner or by any other procedure than that prescribed by its

own provisions. ht

Participatory democracy

la)

(b)

(c)

 

There shall be representative and accountable government at all levels.

embracing multi-pertv democracy, regular elections at all levels.

universal adult sufftage. a common voters roll. unimpeded eligibility of

law-abiding citizens of sound mind to elected government office and. in

general. proportional representation.
t

A

The electoral system, procedures for the appointment of executive

bodies at all levels of government. and the representation of parties in
the executive relative to their representation in the legislature. shall be
designed to provide for the effective participation of the major political

parties in executive bodies.

The national executive shall be required to consult with the regional

government of every reglon that will be affected by an executive act

2#22/24 a
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before it takes e decision on such act. and in the event of the national

executive deciding not to act in accordance with the views of Such

regional government, the Constitution shall require the national

executive to table the reasons for its decision in Parliament.

Subsidlbmy

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

Government shall be structured at national. legionel and local levels.

At each level there shall be democratic representation.

Each Ievel of government shall have appropriate and adequate

legislative, executive and fiscal powers and functions that will enable

each level to function effectively; such powete and functions to be

entrenched in the constitution.

The criterion for the allocation of powers and functions to each level of

government in terms of the Constitution. shall be that the maximum

measute of poweta and functions shall be allocated to the relevant

level of government in accordance with its capacity to exercise such

power or function effectively to the benefit of and with transparency

and accountebitity to the electorate.

In addition to the powers and functions entrenched in the constitution,

each level of government may delegate powers and functions to lower

levels of government.

b

Regions shall be vested with the $ower of regional economic

development.

Regions shell not be competent to raise loans without the consent of

the Central Borrowing Authority or other agreed statutory institutions.

Powers and functions may BithOl' be exclusive or concurrent.
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(1) The national government shall have overriding power only in such

matters that are not allocated exclusively in the Canetitutlon to the

regional or local levels of government.

(i) Special procedures involving the consent of regional representatives

will be required for changes to the powers or boundaries of their

respeCtive regions.

Autonomy of civil society

la) The Constitution shell entrench the autonomy of all structures of civil

society as well as the principle that the state may not trespass in the

sphere of civil society, while at the same tlme the state will be obliged

in specific instances to provide support for the structures of civil

society on a basis of equality.

(bl There shall be freedom of association, involving inter alia the right to

form. join and maintain organs of civil society, including sports. cultural

and welfare organizations. educational. traditional, religious and

professional institutions. trade unions and employer organizations and

residents'. students' and social societies.

Unity in diversity

la) The Constitution shall maintain a foundation for the emergence of

national unity.
&

A

(bl The Constitution shall not impose linguistic. cultural, religious or

regional uniformity. The diversity of languages. cultures and religions

shall be acknowledged and where a legitimate cultunal or

developmental need exists therefor. special provision shall be made for

the appropriate representation of traditional institutions at regional and

local level.

 
l
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National unity shell be promoted by the manner in which the national

executive and legislature are structured in terms of the Constitution

and the diversity within the nation shall be accommodated by inter alia

the establishment of autonomous regions. the recognition of various

officiai languages and languages for official use. the entrenchment of

religious freedom and respect for national and segmental symbols.
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NOTE ON THE IMPLEMENTATION OF DECISIONS OF
THE ALL PARTY CONFERENCE

WITH PARTICULAR REFERENCE TO THE PROVISIONS OF THE
CONSTITUTION -

 

The present constitution1 makes a distinction between
"general affairs" and "own affairs". The executive power
in relation to "general affairs" is vested in the State
President acting "in consultation with" Ministers who are
members of his Cabinet.2 Executive power in relation to
"own affairs" is exercised by the State President "acting
on the advice of" the appropriate Minister's council.3

 

The Cabinet consists of Ministers appointed to administer
Departments of State for General Affairs as well as any
Minister appointed to perform other functions and who are
designated by the State President as a member of the
Cabinet.4 Any member of a Minister's council may also be
designated as a member of the Cabinet.5

Ministers are appointed by the State President, but there
is no limit to the number of Ministers who may be appointed
by him. The State President may also appoint any number of
Deputy Ministers, either to a Department of State, or for
any other purpose. Once again there is no limit to the
numbers of appointments that may be made.6

It is necessary for any person appointed as a Minister or
a Deputy Minister to become a member of "a House" within a
period of 12 months from the date of his or her
appointment.7 Appointments are therefore subject to the
racial exclusions of the tri-cameral parliament.

It follows that the State President has the power to
appoint any number of persons to his Cabinet. Persons
appointed will, however, be subject to the racial
exclusions of the tri-cameral parliament, must become
members of parliament within twelve months, and must also
take an oath of allegiance to the Republic of South Africa
in the terms set out in the constitution. These conditions

 

1 Act No 110 of 1983

2 Section 19(1) (b)

3 Section 19(1)(a)

Sections 20(b) and (c)

5 Section 20(d)

Section 27

Section 24(3)(a) and Section 27(2)(a)  



will effectively prevent members of the ANC Alliance from
accepting appointment as members of the Cabinet under the
present constitution. Constitutional amendments will be
required if members of the Alliance are to become members
of the Cabinet.

The legislative power is vested in the State President and
the tri-cameral parliament. Parliament cannot be deprived
of its legislative powers without an amendment to the
constitution which would require the agreement of each of
the Houses of parliament.8 Power can, however, be vested
by parliament in the State President acting on the advice
of, or possibly in consultation with, his Cabinet, to make
laws by proclamation. This would give the President powers
which are equal in scope to the powers of parliament, but
would not deprive parliament of its over-riding power to
contradict Presidential proclamations, or if it
subsequently choses to do so, to deprive the President of
the power given to him. If the legislature's powers are to
be made subservient to the approval of an interim
government, such limitation would have to be introduced as
an amendment to Section 30 of the constitution, which would
require the approval of each of the Houses of the tri-
cameral parliament.9

To sum up, therefore, it is possible to make provision for
an interim government under which control over executive as
well as legislative actions would be vested in a Cabinet to
be appointed in accordance with decisions taken by the APC.
This would, however, require material amendments to the
constitution, calling for the consent of each of the Houses
of the tri-cameral parliament.

The simplest procedure to bring about an interim government
would probably be to pass an Interim Government Act, under
which decisions taken by the APC will be recorded in legal
form, and which specifically provides that insofar as the
Interim Government Act is inconsistent with the
constitution, it must be taken to that extent to have
amended the constitution. This would require the agreement
of each of the Houses of the tri-cameral parliament and may
possibly involve the specific repeal ofctertain of the
provisions of the constitution.

An alternative procedure, which would be less effective
because it would not necessarily be legally binding upon
the State President or the National Party, would be to
provide for the appointment of joint committees to advise
the State President in regard to the_functioning of each of
the Departments of State, and for the State President to
give an assurance that he will act in accordance with the
advice of such committees. The agreement could also
provide that all proposed legislation should be referred to

 

8 Section 99(3)

9 Section 99(3)  



3

the joint committees, and be not proceeded with, unless the
joint committees consent thereto. The implementation of
such provisions would probably depend upon the good faith
of the government which would have both the constitutional
authority and the de facto control over government
departments necessary to enable it to override the
agreement if it chooses to do so. The only sanction would
be the political sanction consequent upon such conduct.

The joint committees could possibly be given a legal status
through legislation which, insofar as may be necessary,
could be deemed to amend the present constitution. Once
again, however, that would require agreement of each of the
houses of the tri-cameral parliament.

Provisions for the control of the media, the regulation of
the electoral process, the day to day supervision of the
police and security forces, and the regulation of economic
policy could all be introduced in legal form through the
enactment of specific legislation by the tri-cameral
parliament. The details of the legislation would depend
upon the terms of the agreement reached at the APC. It is
only in relation to executive and legislative functions
that constitutional amendments would be required.

It must be borne in mind that as long as the legislative
power remains in the tri-cameral parliament, any
legislation passed, including amendments to the
constitution, can subsequently be reversed by the tri-
cameral parliament itself. Legislative provisions designed
to block such amendments are not likely to survive the
scrutinyt of' a court, and in the last resort, the only
effective sanction would be the political consequences
attaching to any attempt on the part of the government to
reverse legislation enacted to give effect to agreements
reached at the APC.

26 November 1991
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Date: 28 November 1991 4'

1. Welcome and Opening Remarks - President

2. Purpose of meeting - Secretary-General

3. Briefing on APC process thusfar

Discussion on APC Working Groups

4 1 How many and which Working groups
4 2 Terms of reference of Working Group
4.3 Modus operandi of Working Groups
4 4 Personnel of Working Groups
4 5 Preparations for Working Groups

Status of APC decisions

Conclusion.
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