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: 4. Employers shall be under a duty BE Previde a safe,
clean and dignified work environment, and t® errer
reasonable pay and holidays.

5. There shall be equal pay for equal work and equal
access to employment.

PR g

&. The state shall maks provision by wWay of legislation
for compensation to be paid to workers 1ngured im the
course of their employment and for benefits to be pald to
unemployed or retired workers.

V/ 7 Trade unions shall have the FRLEAE BE TOFm national
federations and to affiliate to international federations

Artae e NG ENDERFRITGHIES

1. Men and women shall enjoy equal rights Am all arees
ojfE euBlie and private life, including employment,
‘education and within the Fami v ‘

- "n_ Dpiscrimination on the grounds of gender, singlét
parenthood, e pimeey  eF lsifien @F sexual crientation
“shall be unlawful. ; '

3z positive action shall be undertaken to overcome the
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FACULTY OF LAW
19 March 1991

The ANC Constitutional Committee

c/o The Centre for Development Studies (CDS)
University of the Western Cape

Private Bag X17

BELIVIIIE

7535

Dear Sirs

Re? E[[LOFK[@SFG%ANWMAFK[Q—WMENT

I thank you for sending me a copy of the above and take this opporturuty to
make the following comments -

Article 1.1 and Article 5.11

The phrase "South Africans" needs to be clarified. There are many
non-citizens living in South Africa. Surely it is your intention
that the Bill of Rights will also protect them.

I suggest that you replace the phrase "South Africans" with the
word "persons'.

rticle 2.28 and Art
It will be necessary to abolish the old style marriage in community

of property and marriages under s 22(6) Black Administration Act.
This could prove difficult because of vested rights etc.

Article 6.2

Please amend last clause to read '"no worker shall be victimised on
account of membership of a union or because of his or her refusal to
become a member."

A person has the right not to become a member of a union.
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Finally, on the need to set up a constitutional court (page xv of Introduc-
tory Note) I enclose for your consideration the sumary of a paper I
presented to the Fifth International Congress on Legal Science held at
Ieuven, Belgium, in August 1989.

If I can be of further assistance, please do not hesitate to contact me.
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HUMAN RIGHTS MUST NOT ONLY BE EROTHEIEDS

THEY MUST BE SEEN TO BE PROTECTED

AUTHOR:

EEeESMPnSolipe

Head of the Department of Private Law
Unlvisicsiliey o Rert Eews,

Alice, Ciskei, South Africa

INTERNATIONAL CENTRE OF LEGAL SCIENCE
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(Volpe 1)

Two or three years ago the United States of America embassy
iy serEeiealey, Seuid Adeian sponsored a short symposium at
Pretoria University on a bill of rights for South Africa.
Much was said, many suggestions were made, various bills
of rights considered, the USA's Bill of Rights and the

African National Congress's Freedom Charter were thought to
be the best starting points.

However, the majority of participants, especially non-Whites
that is Blacks, Coloureds and Indians, were of the opinion
that there could not be an effective bill of rights before

~ democratisation. By democratisation was meant not just "one-
man one-vote" and a government representative ot all the
people but a truly democratised society with every part and
parcel of it reflecting the population as a whole. Much
criticism was levelled at the judiciary where the balance of
members swung towards Africaans-speaking Whites. English-
speaking Whites were in the minority. Blacks, Coloureds and
Indians were not represented at all. Tt 'was' "felt " that until
the make-up of the judiciary was representative of all the
Pecpiie SECS o el A= ic oM any bill of rights could not be
really justiciable, there would be little confidence in the
judges' protection of human rights, and the ehaizielilonillivyy ©E
the bill of rights would be undermined. This feeling springs
from the fact that the legitimacy of the law in South Africa
is beihg questioned because only a small part of the

population is involved with the administration of
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*
the existing U is Eocrae il NGl democratising the judicial

system, there can be little, if any, possibility of making
2l Jol Ll ©pE Palefoies wiens

What I have just said illustrates what I consider to be the

juristocracy in South Africa. Such juristocracies exist throughout

*
"Juristocracy" is a term and concept innovated by Dr.M.A.

Mahmoud in his writings in the ICLS(LWO) CONGRESS BULLETIN.
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the world. They may not always be based on race and language

(they often are); they may be based on nepotism and the old-

school-tie principle (it iswhom you know,not what you know) , on

money anq Soelpll @UEss ., I clo Hens ignilinlk sife L REZY Te jgeslne ©EO

any judiciary (I use the word "judiciary" to cover not just the
bench bu? also the officers of the court, be they. called
barristers and solicitors, advocates and attotneys, or legal
practitioners)'and say it is free from the charge of being

a juristocracy. Those peoples not forming part of the
Juristocracy will have little confidence in weE @otirEs”  clslilidisy
to give a fair and unprejudiced Judgment in cases dealing with
the infringerent of human rights. The courts are ILU2ily (59 e
identified with the government and considered bz cgeedl by
upholding security legislation which infringes human rights.
They will be accused of being executive-orientated, especialils:

by those peoples not reoresented DUt el chilehiarri

EhsEsE SR ot thiceMeitimait cWinS e R Da e O TIEREs ean eaeilye
and human rights be protectéd. There must be changes to

bring about confidence in the judicial system resoonsible for
Drotecting human rights. Most changes presuppose the extension
of legal training to all sections of the povulation. A special
effort must be made to offer the opportunity to qualify as a
lawyer to the disadvantaged part of the population (in South
Africa there are now more Black universities than White and all

vilirs arelatol DG e Seny Srlicls o EEcasn sl
Awar sness of the law rammes,
."‘ D

LIS R

e el BB Lt e R B e
Sesoishitea s Centias ,, ooz

media. As awareness increases so too the nﬁmber of law students
from the disadvantaged peoples. This will enable a more represen-

tative judiciary to be created and bring to an end the present
juristocracy.

Furthermore, implementation of a bill of rights and the protection
of human rights can be done with greater credibility if its ad-

ministration is removed from the existing court system, smeared

as it is by the charge of being a JurElEEeRice ey . Ay 1ol @

rights should be implemented by a separate court system, just

like family law is in Australia (there you have Family Law Courts

and a Family Law Chief Justice). The ideal would be to have
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community courts of human rights, that is courts for the
various communities be they tribal, racial or religious.
A right of appeal should be allowed to a community appeal
court and from there to an appeal court for human rights.
It is important to involve all the different and varied
communities in the SmpliementaciionMoEthie NN CIER G hicch

Only in this way can human rights not only be protected
but also be seen to be protected.




