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Draft Agenda

"Status of bilateral discussion"

"Transition to Democracy Act"

"legislative Framework for TEC"

"Bill" (on TEC drafted by the regime)

Proposals concerning the Transition Executive

Authority on International Relations.
(There are 2 documents ANCs and regimets)

"Independent Media Commission"

"Independent Media Commission " (dated 15.12.92)

"Proposed Terms of Reference for the TEC
Sub-Council on Defence"

"Proposal for the organisation and control of

the security and intelligence establishment

under the TEC" 
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DRAFT A ENDA

. Report of joint committee meeting held on 10.01.93

. Multi-party Planning Conference.

. T.E.C. legislation '

. T.E.C. Structures for Defence, Police and Intellingence.

. Violence related issues.

. Matters which heed discussion at the NWC.



 

 

 

   

 

(as arhended an the 10/12/93)

The Government and the ANC agreed that bilateral discussions and interaction

between them in the course of the constitutional negotiation process, will take place

within the following framework:

1
Both recognise that peaceful development of South Africa to a democracy is

urgent and imperative.

They have different and often contradictory policies and objectives. At the

same time both have a shared desire to ensure that South Africa moves

expeditiously and successfully from the present situation to a new democratic

order and that the factors essential to a healthy growing economy should be

put in place as soon as possible.

They are two parties among many a multilateral process in which all parties

share equal responsibilities. The two parties must ensure that the manner in

which they conduct themselves upholds the independence and integrity of all

parties and organisations involved in the negotiation forum.

As they have done in the past, the ANC and the Government may again enter

into agreements which shall be binding on them. Such agreements shall not

be binding on other parties. The two parties shall seek to pursue common

objectives set out in such agreements as recommendations to promote the

multilateral forum and progress in the negotiations process as well as bilateral

consultations with other parties. The two parties shall not seek to impose

their ideas on others. Recommendations shall be in a spirit of honesty and

openness and commitment to any multilateral agreements that emerge.

it is crucial that the Government and the ANC approach discussions and

agreements with utmost seriousness. They should relate to each other in a

spirit of openness and good faith.

On this basis the two parties committed themselves to the speedy resumption

of Codesa (in a restructured form) and confirm that they hold themselves

bound by all the agreements so far reached in Codesa, including the

Declaration of Intent. The two parties agreed to allow for and work towards

ensuring that participation in Codesa becomes more representative in keeping

with the principle of making the negotiations forum as inclusive as possible.
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TRANSITION T0 DEMOCRACY ACT

E
To amend the Republic of South Africa Constitution Act (No.110 of 1983)

The Republic of South Africa Constitution Act No. 110 of 1983 is hereby amended as follows:

1.3%th
Delete the Preamble and substitute with the following:

"Whereas it is necessary to establish mechanisms whereby a new non-racial.

non-sextst constitution can be brought into being through the participation of

all South Africans; and

Whereas there :5 a need to create a climate favourable to fre: and fair

elections, and free political participation and for that purpose to guarantee

certain rights and freedoms"

We hereby adopt this Transition to Democracy Aet.

?Exgiugg3ng Note:

The substitution is clear. In vxew of the interim and transitional nature of the

constitution it is nnt necessary tn retain the mining prmmhip nvnpv in as much a: it is

desired to establish the purpose of the amendment - to provide for a legitimate

eonstitution-making process. Further, the existing preamble is in many senses

inappropriate in that it uses apartheid categories and excludes non-Christians from its

embrace.1

Article 1 



13-JRN-93 MED

Transition to DemocIaCy Act

 

Article 1 is hereby deleted and substituted by the following:

"The Republic of South Africa shall consist of the territories as defined in the

Union of South Africa Act of 1909 (excluding Walvis Bay)".

'Exglanatog 15919:

The current dehnition of the Republic of South Africa excludes the TBVC states. The

amendment restores the integrity of the country by including those territories as part of

South AfricaJ

3. Insert the following new article 1 (a):

Article 1 (:n - Guagnteeg gightg agd Eggeggms ggt' Free EnHtical Activitv

(1) Notwithstanding anything to the contrary contained in any ether law all persons

shall have the following rights, which shall be exercised Subjea to the provisiOns of

subsection (2) hereof.

(a) Freedom of speech and expressmn which shall include the freedom of the press

and Other media;

Freedom of thought ,ooneoienco and belief:

The right to personal freedom including the right no: to be detained wnhout trial;

Freedom against arbitrary search and seizure:

The right to assemble peaceably and without arms;

The right to form and join associations or unians. including trade unions and

political parties; 



 

The right to move freely throughout the territory of the Republic of South Africa;

The right to leave and to return to South Africa;

The right to hold pubiic meetings, gatherings and processions and to participate in

peaceful political activity intended to influence the composition and policies of

the state:

(2) Nothing in subsection 1 hereof shall aEect the operation of any existing

law in so far as such law imposes reasonable resuiuians on the exercise of the

rights and freedoms conferred by the said subsection and which are necessary

in a democratic society in the interest of the security of the state, public order,

decency or morality, or in relation to contempt of court, defamation or

incitement to an offence. Save as aforesaid, any provision of any law that is

inconsistent with this Act shall be deemed to have been repealed.

(3') Subjecc to subsection 2 hereof the Executive and agencies of the

goverment. including institutions of iocai and regional government shall act

exercise any powers that they have or otherwise not in or refrain from acting in

any way which takes away or abridges the rights and freedoms specified in

subsection 1 hereof.

4. Article 3 - National Flag

Substitute the words "the design of which is set out in the schedule hereto" (for Section

4).
Questing:

Should the design of the nminnnl mtg be altered in the interim period or should the

resolution of this matter await the consideration of the Constituent Assembly?j

Eagle 4 is deleted in whole. 
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6. Arti 1e ' - N ml the - amend by substituting the words "anthems" for

(anthem) and by inserting the words "Nkos: gzkelel iggtgg and" before "The call of

South Africa".

W
See comment in 4 above)

7. 53:91: 6 - Sm; Exgsidggt

Article 6 is hereby amended by substituting ir. subclause 6(3)(a) the words "mg

Wit):the words (any House. or the Houses at a joint sitting).

8. A ie 7 - !e i t o m resident

Article 7(1) is hereby amended by the substitution of the words"W

Natjgnnl Ashgmhlx" for subclauses 7(1)(b)(i), (ii) and (iii) and the deletion of the

remainder of subclause (b) and the deletion of subclause (c).

nat etc:

The State President will be elected by simple majority by the National Assembly.

Provision already exist for an acting State President who serves w;.3n the State

President is unable ta act, or dies. He/she wilt set in motion new elections. No

provision IS mane for permanent Deputy 0: Vice President. The passable beneftt of

having such an offzce may be considered.

9. mi - ngure 9f ogtce of imte Pregtg'egt Article 9 IS amended by the

substitution of the words "the Nationa ssemhlv" for the words (each of these Houses)

in 9(3)(a), (any Houses) in 9(3)(c), (a Hause) and (each House) in 9(3)(d) and (House

in question) in 9(3)(e).

Ex In Not -

The amendments above simply replace references to tri-cameral chamber: by reference

to the National Assembly. The tenure of the State President is the same as that of the

National Assembly as provided for below.) 
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10. Articles 14 to 18 are hereby deleted including the heading (EARL: Ly - 0m
AIRS an RAL AIR

(Esplanatou Ngte:

The deletion is seif-expianatory. The amending Act does away with the distinction
between the own (ethnic) affairs categories which were the responsibility of the
different "Houses" in the tri-camerni Parliament. Such abolition obviousiy does away
with the ui-camerai Houses.)

ii. The heading ("233 V") shall become "Ear: LV"

12. Eigie 12 (Ezeggtive Authgritv) is hereby amended by deleting the whole of the
section and replacing it with the following:

" 2 Executive ggthon'g

(1) The executive authority of the Republic shaii vest in the Staze President
acting in consultation with the Ministers who are members of the Cabinet.
(2) Except in sections 20(c), 24, 25, 25. 33 and 37 or where otherwise
expressiy Stated nr necessarily implied, any reference in this Act to the State
President is a reference to the State President acting as previded in subsection
(1)."

(Exgianatng Note:

The original clause allowed the State President to take certain decisions on his/her own
and some only with the support of cabinet. The amendment simply bring: these
provisions into line with the ether changes. Articles 19, 20 and 21 make it clear that the
executive will Operate in the transition on the basis of a 'government of national unity'.
It wiii be composed in proportion to party support in the National Assembly.

ma
EJUI
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13- What
Delete subclause 20(d)

14. gig; 21 Substitute the following for the whole of clause 21:
"21(1) The cabinet shall be composed of nominees of political pames whose
representation in the National Assembly exceeds 5% of the total membership
of the Assembly.

(2) Cabinet appointments shall be in proportion to the representation of the
parties concerned in the National Assembly; previded that a politicat party
may decline to participate in the Cabinet, in which event, its membership in
the National Assembly shall be excluded for the purposes of calculating the
proponionat representation of the parties in the Cabinet.
(3) All Cabinet appointments shall be made by the State President in
consultation with the leader of the political party from which the Cabinet
member will be appointed."

r lanato te:

See nme to Paragraph 16 (Article 19) above. The agreement of 5% is intended to
limit the size of the cabinet to manngable proportion. The provision genetaity
ensures the appointment of a multi-party cabinet during the transition period.)

15. M- delete from 23(2) the words (on the advice of a mmistet's
council) and ('a member of the ministers council in question or, as the case may be.)

16. Article 35 - anamgmgnt nf N,ginisters
Delete the words (for genera! affairs) in article 24(1) and substitute article 24(2) with the
foilowing:

"24(2) Persons appointed under subsection ( 1) shall he a minister of the Republic of South Africaand any such persons shall only be removed from oft'xce by the State President acting in
consultation with the lcade: of the political party which nominated such member. 
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r .310 e:

In line with the prtnctple of n 'govemment of national unity' the State President's powers to 'hz're
and me ministers will be subject to the agreement of other parties in respect of their nominees
to the Cabinet)

17. W- delete (population group or) in Article 26(1)(b) and delete
Article 26(2).

18. ALLIiCIe g7 - Deputy Ministers

Delete (subject to subsecu'on 2) in Article 27(1)(a) and whole of Article 27(2).
(Exglanagg Note: '

Deputy Ministers need nor be members of National Assembly and are 553 members
of the cabinet. The proportionality principle does not apply to Deputy Ministers.
The effect of the above win be to aliow wider choice from excluded groups. even
from civil society.

19. Article 28 - Delete (population group) in 28(2)b.

20. Substitute "Part V Earliament" for (Part VI Legislature) and delete
(Parliament) after heading article 36.

21. Amide 0-69

mm nrnr-ht 30, 31. 3:, 3:. 3 -1, 3:, 36, :7, 30, 39, 40. $1, 47.. 4a,
44, 45, 46, 47, 48. 49, 50, 51, 52, 53, 5 4, 55, 52, 64. 66, 67, and mm the
following new articles.

Article 30 Reconstitution of Parliament. - (1) Parliament shalt be reconsmuted as
one House. the National Assembly, which shnH have sovereign legislative authority in
and over the Republic

(2) Parliament, reconstituted in terms of subsectmn (1) hereof. shall functton bath
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as a Constituent Assembly, with power .10 draft and adopt a new constitution, and
as legislature, with the power to make laws for the peace, order and good
govemmcnt of the Republic.

"Article 31 Sitting of Pariiament. - ( 1) Pariiament shall
commence its first session seven days after the last polling day for

In; tlcnmm... ---_., ._ ......,. "m .- mu
remain in session until it has completed its primary task of
adapting a new conStitction, or until it is dissolved by effluxion of
time in accordance with the provisions of this Act.

Article 32 Duration and dissolution of Parliament. - (1)
Parliament shalt eantinue until a new constitution has been adopted
as contemplated in section 41 (1) of this Act, ptowded that if a new
conStitution has not been adopted Within a period of 54 months from
the. dam nr. which the first sitting of Parliament commenced, it
shall be dissolved. and an election shall be held for a new
Parliament in accordance with the provisions of this Act.
(2) If the National Assembly newly elected in terms of Articte
32(1) above has not adopted a new consutution within a period of
six months as contemplated in Section 41(1) from the date of the
first sitting of such an Assembly, it may by resoiution passed by a
single majority within a further seven days, put a constitution
which has the approval of such majority to a generai referendum.
(3) The general referendum referred to in 32(2) shall be held on a
date ta be fixed by the State President by notice in the gazette.
which shall not be later than one month after the passing of such
resolution.

(4) The referendum shall be conducted in accordance with the 
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provisions set out in the Schedule to this Act.

(5) If at least 55% of the vows east in the general referendum are
in favour of the adoption of the proposed constitution, it shall be
deemed to have been adopted in accordance with the provisions of
this Act.

(6) If the proposed constitution is no: adopted in terms of section
32(5), or if a resolution is not adopted in terms of article 32(2),
fresh elections for a new National Assembly shall be held within
one month of the publication of the result or within one month of
the date by which the National Assembly was to have adopted a
constitution in terms of article 32(2), and a constitution adopted by
a simple majority of this National Assembly shall be deemed to
have been properly adopted in accordance with the terms of this
Act.

(7) The National Assemaly referred to in article 32(6) Phil" remain
in session until a new consu'tution is adapted in terms of article
32(6) save that it" a new constitution is not adopted within two
years fresh elections will take place for a new Nationgl Assembly
which will function as if elected in terms of article 32(5).

Article 33. Effect of dissolution. - Notwathstandlng the
dissolution of Parliament by effluxion of time or Otherwise, the
State President shall have the power by proclamation in the gazette
to summon Parliament for the dispatch of urgent business during
the period following such dissolution up to and including the day
immediately preceding the day on which pnlling for the election

held in pursuance of such dissolution commences.

Article 34. Constitution of the National Assembly. - The

a (
:
3
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(Exglanatarv Ngte:

The schedule will specify that all citizens of the TBCV States will be regarded as

South African citizens. The schedule will also make provision for exile: and those

puma: who have been unidem in South Africa for many year: cuch m: migranth

(Exglnnnwn' Ngte:

National Assembly shall coasts: of four hundred members to be

elected by qmlihed vorers by secret ballot. All persons who are

South African citizens, or who are deemed ta be South African

citizens in accordance with the provisions of the schedule to this
Act, shall be qualmed and entitled to vote it: the election for

members of the National Assemoly.

Article 35. Elections for the National Assembly.- The

members of the House of Assembly shall be elected by

proportional representation in accordance with the principles and

procedures set out in the schedule to this Act.

Article 36. Disqualifications for membership of the National

Assembly -(1) No person shall be capable of being elected to or of

situng as a member at the Nattona; Assembly unless such person is

qualihed in accordance with the provisions set out in the schedule

to this Act to hold such ohhce.

The schedule would expressly cater for persons who currently could net Stand for

elections because they have criminal convictions arising out of political activities.)

(2) Any member of the National Assembly who, after having been

elected to the House. ceases to be qualified for membership, shall

vacate the seat. 
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Article 37. Assent to bins. - (1) A hi1! which has been passed

by the National Assembly shall be presented to the State President

for her/his assent.

(2) The State President shall assent to a Bill which has been passed

in accordance with the provisions of this Act, and shall withhold

his assent if the provisions at this Act have not been compiled

with.

Article 38. Validity of Acts of Parliament. - (1) A bill

referred to in section 37 to which the State President has assented

shall be an Act of Parliament.

(2) (a) Any division of the Supreme Court of South Africa, shall,

subject to the provisions of sections 41(6) and 41(7), be competent

to inquire into and pronounce upon the question as to whether the

provisions of this Act relating to the procedure for the passing and

enactment of legislation were complied with in connection with

any law which is expressed to be enacted by the State President and

Parliament.

(3) Save as provided in this Act no court of law shall be competent

to inquire into or pronounce upon the validity of an Act of

Parliament.

Articles 39. Signature and enrolment of Act.- As soon as may

be after any law has been assented to by the State President. the

Secretary to Parliament shall cause two fair copies of such law, one

being in English and the other in Afrikaans language (one of which

copies shall have been signed by the State President ), to be

enrolled of record in the cifice of the Registrar of the Appellate

Division of the Supreme court of South Africa, and such copies

shall be conclusive evidence as to the provisions of every such law.

k
.
)

(
,
4
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and in case of conflict between the two copies so enroled that

signed by the State President shall prevail.

iExnIanatorv Note:

This anicle is the unamended article 35 of the existing Act. The

whole Question of language will have to be decided at the

Consrituent Assembly. See Note to Article 89.)

Article 40. Seat of Legislature - Cape Town shall be the seat

of the National Assembly.

lExpMnatorv Note:

The seats of the Executive and Legislature have seen left at

Ptctm'ia and Cape Town respecdvclyJ

PARLIAMENT SITTING AS A CONSTITUENT ASSEMBLY

Article 41. (1) Save as set out in the Act when

Parliament sits as a Constituent Assembly for the purposes of

adopting a new constitution, all questions shall be determined by a

majority of two thirds of the votes of members present provided

that the Constitution to be adopted shall in all respeCts conform

with, and shall not in any respect contradict the consntutionat

principles set out in the Schedule to this Act.

(2) The general constitutional principles set out in the Schedule to

this Act shall limit the power of Parliament sitting as a Constituent

Assembly, and no repeal or amendment of such principles shall be 
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permissible under this Constitution.

( 3) Should any political party represented in the National

Assembly contend that a proposed provision of the new

Conshtution which has been put to the National Assembly for

adoption does not comply with the requirements of section 41(2) of

this Act, the political party concerned shall inform the Speaker of

its contention. and in that event debate upon such proposal shall be

Suspended, and the contention of the political party shall be

referred by the Speaker to the Constitutional Panel referred to in

section 41(5) of this Act for its determination.

(4) A Constitutional Panei consisting of a minimum of seven and a

maximum of eleven suitably quaiified persons shall be appointed

en bloc by the National Assembly to determine all disputes arising

cut of the provision of section 41(3) hereof. The Constitutional

Panel shall function and take decisions in accordance unth the

procedures set out in the Scheduie hereto.

(5) A determination by the constitutional panel shall 3 e finai

and binding and shall not be subject to appeal or review by a ceurt

of law.

(6) No court of law shall have jurisdiction to pronounce upon

the validity of any constitution adopted by parliament sitting as a

Constituent Assembly on the grounds that such constitution does

not comply with the requirements of Seetion 41 (3) of this Act.

(7) Nothing in section 41 (6) of this Act shall be construed as

depriving a court of law of its duty to uphold determinations made

by the constitutional pahei.

_
.
.
.
-

(
,
H

C
)  
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PARLIAMENT SITTING AS A LEGISLAIIQ BE

Article 42 Voting in the National Assembly - (1)

Save as set out in this seetion all questions in the National

Assembly shall be determined by a simple majority of the votes of

members present.

(2) When Parliament sit: as a legislature the

special majorities hereinafter set out shall be required for the

following matters -

(n) in order to repeal specific provisions'of or Otherwise

amend this Act, 80 per cent of the vote: of members

present other than the Chairman or the Presiding member.

(b) in order to repeal or amend any special legislation specially

agreed upon, 80 per cent of the votes of members present Other

than the Chairman or the Presiding member.

Article 43. Repeal of this Act.. When Parliament sitting as a

Constituent Assembly adopts a new constitution in accordance with

the provisions of section 41(1) hereof, or when a new consu'tution

is deemed to have been adopted in accordance with the provisions

Of seetlon 32 hercof,this Act shall be deemed to be repeated

thereby. Save as aforesaid, and save as set out in secnon 42(2)

hereof, the National Assembly shall have no power to repeal this

Act or any of its provisions.

Article 44. Committees of the National Assembly - The

National Assembly may appoint committees consiSting of its

members in order to perform functions assigned to them by the

assembly provided that no party represented in the Assembly shall

be excluded from any such committee, and provided further that 



h
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the committees shall as far as possible be composed in a way which

gives parties representation in proportion to their representation in

the Assembly.

Article 45. Rules of Procedure.- (1) The National assembly

may make rules and orders in connection with the order and

condUCt of its business and proceedings as :1 Constituent Assembly

and as a Legislature.

2) the rules and orders may provide for the manner in which

committees appointed by it in terms of section 44 shall conduct

their affairs and take their decisions, and may authorise any such

committee to meet and exercise or perform its powers duties and

funCtions at a place beyond the seat of Parliament.

Article 46. Public Access to Sittings.- Ali sittings of the

National Assembly shall be held in public and members of the

public and the media shall have access to such sittings; provided

that reasonable safeguards may be inStituted to search or refuse

entry to persons in order to protect the safety of members or other

persons present in the National Assembiy.

LExp innatorv Notes:

The original deletions in paragraph 21 abolishes the tri-camerai Parliament, and the

new provisions provide for a National Assembly acting as legislature and as a

Constituent Assembly, and provide for the deadlock breaking mechanisms, time

frames. the binding generai constitutional principles, the role of the courts and the

constitutional panel. amendments to this Act. Some of the provisions simply re-

insert the necessary formal provisions reiatihg to procedure;

7? Articles 56- 69 The following articie numbers are amended as follows:
2-.

articles (56- 61) are amended to numbers "47 - 52" (63) to "53" (65) to 'S__4" and

m- -
'JI,
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(68) to "E and (69) to "5_6_",.

23. Article 56 (new Article 47) Penalties

Substitute che National Assembly" for (a House) and (the House in question)

respectively.

24. Article 57 (new Article 48) Oath

Substitute the "National Assembly" for (a House) and (House of

Assembly/Representatives/ Delegates) respectively.

25. Article 58 (new Anicle 49) Sgeaker of Parliament

Substitute a "Eational Assemblv" for (a House) throughout and for (House of which

he was a member at the time of his election as a speaker) and substitute "the

Memon of the National Assemblv" for (every chalrman of a House)

26. Altiolc 59 (new Article 50) Funr-n'nn of Sagan:

Delete article 59 and replace with new article 50.

(l) The Speaker of Parliament shall preside at meeting of the National

Assembly.

(2) The Speaker shall when presiding at a meeting be vested with all

the process duties and funCtions of the Chairperson of the House.

27. Article 69 (new Article 51) Chairman

Substitute "the National Assemblv" for the words (the House) (Every House) (House

in questions) (that House):

(Exglanatow Ngte:

The original Act is incurably sexist in its terminology. But, like other features this

aspect might best be welded in the Constituent Assembly. In this proposal we use

non-sexiSt terminology but the principal ACt will continue to contain "Chairman",

"his" etc.)
l 
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28. Article 61, (new Article 52) Quorum

Substitute the whole of article 61 with the following:

"Quorum To constitute a meeting the National Assembly either as the Consutuent

Assembly or the legislature shall require the presence of at lea: 100 members for the

determination of a question"

29. Article g5 - Substitute the National Assemblv for (any House) and delete

65(2), (3) and all the words after word 'vote' in 65(1).

30. PART vm PRESIDENI S CQUNCIL

Delete the whole of Part VIII, from articles 70 to 78 inclusive.

EEpranntorv Nate:

This amendment abolishes the Presidents Council. That Council was a special

mechanism designed to facil'tmte the operation of the trt-cameral legislature.)

31. BART IX FINANCE amend to read PART V11; FINANCE

Amend the numbering of articles 79 to 86 to read Articles 57 to 64.

2. Article 82 (new arttcle 60) Accounts t_af State Revenue Fund

Delete 82(1)Cb) and 82(2)

(
1
)

iExnlnmttorv Nate:

The provisions deleted refer to the finahcmg of 'own affairs) matters)

33. PART X - GENERAL amend to read Part VIII General.

Renumher Articles 87 - 91 to read Arttc'tes 65 - 69.

Renumber Articles 94 - 97 to read Articles 70 - 73

Renumbct Articles 100 - 103 to read Articles 74 - 77

 

34. Article 82 (new article 67) Egualitv of Official Lnnggages
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Substitute whole of Article 89(3) with the following:

K3) Notwithstanding the provisions of subseetion (1) an Act of Parliament or a

proclamation of the State President, issued under an Act of Parliament may provide

for the recognition of one or more languages as an additional Official language or as

additional official languages for use in a designated region for official purposes

prescribed by or under that Ac: or by any such proclamation.

hExglanatorv Note:

The provision allows for the offxeial use of several languages in designated areas.

rather than English and Afrikaans only).

35. Article 92 - Offences in resnem of National Flag

Delete whole of article 92.

(Explanmog Note:

Original provision is inappropriate in a transitional phase)

36. Article 93 - Adminisumion of Biack Affair;

Delete whoie Article 93.

(Exgianamrv Nme:

This provision which inter alia grants the President the many powers derived from

colonial and apartheid legislation is inappropriate.)

37. Article 97 (new article 73) Qgtstruction of certain references

Substitute the National Assemblv for (House of Assembly) and (Parliament or the

House or a member of the House. as the case may be or the circumsmnces may

require? in 97(c), and delete all the words after Cabinet) in 97(d) and delete 97(e).

38. Article 98 Administratitm of existing l. aw;

Delete whole of article 98

(Ex lanmo Note:

This article refers to tri-cameral or provincial Structures.1 
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i9. Article 99 Amendment of Act (Constitution)
w
.4

Delete whole of Article 99

(Exgianatorv Note:

This has been dealt with in Part V above.

40. article 100 Definition;

Delete the following definitions in whole

"cuiuuted persona"

" general affairs"

"general law"

"Housei

"indian"

"Own affairs"

"population groupf'

"the Coloured Persons" "Indians" or

"white personsH

Delete the words after "other act of" in line 6 and repiaee with the National Assemblv.

iExgianntorv Note:

These amendments do away with certain apartheid categories)

M72 white pcrsonsl'

Article 102 (new articie 76) Transitional Provisions
41.

Deiete article 102

iExgianntorv Note:

farticie 102 will be replaced by the appropriate transitional provisions

The whole 0

which may be necessary, and which should be addressed once the terms of any

poiiticai agreements have been fmaiisedJ

42. Schedule 1 is repiaced 
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Exglanatorv Note:

This schedule identifxes which matters are "own" or "general" affairs

  



MEMORANDUM ON THE LEGISLATIVE FRAMEWORK
FOR A TRANSITIONAL EXECUTIVE COUNCIL

The attached Iegislatlve framework addresses the agreement reached in
Working Group 3 of Codesa concerning the purpose. structure and powers

of the Transitional Executive Council.

The legislative framework should be incorporated into the Transition to

Democracy Act as a transitional provision which will fall away when the

constitution making body/legislature has been elected.

Separate Chapters of the Act should deal with the Independent Election

Commission and the Media Commission which are crucial structures of the

preparatory phase agreed to in Working Group 3.

The legislative framework deals with the powers of and the decision making

process in the Transitional Executive Council and its sub-councas'. There

may be a need for additional detail, such as criteria for appointmertts to the

Councils, the remuneration of Council members, the appointment at staff,

the provision of the administrative infrastructure, etc. Once the :anguage

of the empowering sections has been settled, these matters of detdl can be

attended to. There should also be a definition section to avoid any

uncertainty as to the terminology used.

The question of the powers of the sub-commlttees on law order stability and

security, defence and foreign affairs are the subject of current discussions.

and these provisions can be formulated when the discussions have been

concluded.

To prevent the provisions dealing with the supply of information from being

abused, section 12 of the framework requires all requests for information to

be supported by at least one third of the members of the Transitional

Executive Council.

Sections 14 and 15 deal with procedures for convening the Transitional
Executive Council, and putting it on a business footing. These matters were

not discussed at Codesa, but some provision for the "start up' and

functioning of the Council is necessary.

1'77UL;  



Section 1 6 makes provision for the appointment of conciiiation committees
to help achieve a consensus. This was not discussed at Codesa but is

consistent with the unoerlving principle of "consensus where cossible" and
may facilitate the practice! working of the Council.

Section 19 makes provision for the amendment of or changes to the Act if
that become: necessary for any reason.

Section 21 deals with budgetary matters Which were not specifically

discussed at Codesa. Clearly there must be some provision in the legislation
regulating this matter.

Section 22 empowers the Transitional Executive councu to tunctxon in
Transkei, Bophuthatswana, Venda and Ci5kei. Corresponding legislation wiil

prooably be necessary in the TBVC States to empower the Councii to carry
out its functions there.

 



13 January 1993

LEGISLATIVE FRAMEWORK FOR A

TRANSITIONAL EXECUTWE COUNCIL

1. A Transitional Executive Council shall be constituted with executive powers

for the following purposes:

(i) to prepare for and to facilitate the transition to a democratic order in

South Africa:

(ii) to endeavour to create a climate favourable to free political

participation in which there will be no intimidation. and political

parties and organisations will as far as practicable be placed on an

equal footing with each other;

(iii) to promote conditions conducive to the holding of free and fair

elections in accordance with the provisions of (the Transition to

Democracy Actl.

2. (a) Notwithstanding the provisions of any other law, including the

Republic of South Africa Act. 1983, executive authority, including the

making of Proclamations, Ordinances and regulations. and any other

dlscretions vested in the State President, Ministers or any other

person by any law, which may have an impact on any of the

purposes referred to in section 1, and which relate to -

(ll regional and local government;

min.,t
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law, order, stability ana security;

defence;

any aspect of finance referred to in section 5(a):

any aspect of foreign affairs referred to in section 5(a):

any other matter assegnea t0 the Transmona! Executive Council

by the State President;

' shail be exercised by the State President, Minister or person vested

with such authority or discretion, jointly with the Transitional

Executive Council, or if such function has been de!egateo by the

Transitional Executive Council to a sub-councii, ioimty with Such sub-

council.

All Proctamations, reguiations and government notices dealing with

matters referred to in sub-section (6! shall be signed by the State

President, Minister or other person concerned, ano countersigned by

a member of the Transitional Executive Councii duly authorised

thereto.

In addition to the executive power referred to m section 2, and the Other

powers referred to in this Act, the Transitional Executive Councii win have

the foliowing powers: 



la) to request information from, and to have access to all records of, any

government, administration or organisation participating in the

Transitional Executive Councll, insofar as such information or access

to such record, is reasonably required by it for the purpose of

exercising its functions:

(b) to delegate the exercise of any of its powers and functions to its sub-

councils:

(c) to receive reports from and to confirm or amend decisions made by

any of its sub-counclls:

(d) to initiate or participate in negotiations with any government,

administration, persons or bodies of persons in relation to anv matter

which in its opinion may be relevant to any of the purposes referred

to in section 1:

(e) any other power reasonably needed by it to enable it to acnleve its

purposes and to carry out its functions.

(al The Transitional Executwe Council will be kept informed of. and will

be provided with copies of all proposed legislation. including

proclamations, bills and regulations of government: or administrations

that may be relevant to the purposes referred to in seetion 1.

lb) lf the Transitional Executive Council has reason to believe that any

proposed legislation, including bills, ordinances, proclamations. or

regulations, Other than those dealt with in section 213). will have an

VI_:



 

adverse impact upon any of the purposes referred to in section 1, it

may, after taking into account the necessity for such legislation,

require the government or administration concemed not to proceed

therewith.

The Transitional Executive Council wili be kept informed of, and wil!

be entitled to ask for and to receive, information in regard to

proposed executive aetions by any government or administration, or

contemplated actxons on the part of any other particioant in the

Transxtionat Executive Council, that may have an impact on any of the

matters referred to in section 1.

if the Transitional Executive Council has reason to believe that the

implementation of such execmive or other aetion wall have an adverse

Qmpact upon the purposes referred to in section 1 5?. may, after taking

into account the necessity for such action as far as such government,

adminiStration or participant is concerned, require the government.

admmisrratlon or participant not to proceed therewuth.

Without limiting in any way the powers vested in it by section 2, the

Transitiona! Executive Councui wiil have the following sub-counciis which

will report to it in sucn manner and at such times as it may determine:

(a) A sub-council on regional and local government which will have the

following purposes , 



to acquaint itseif with deveiopments in regional and locai

government;

to identify and. in accordance with powers delegated to it, to

take action in respect of aspects of regional and local

government that may have an impact on the purposes referred

to in section 1;

to attend to matters deiegated to it by me Transitional

Executive Council.

' A sub-council on iaw and order. stabiiity and security which WI" have

the following purposes:

(These purposes are still under discussion)

A sub-council on defence which shall have the foliowing purposes:

(These purposes are still under discussion).

A sub-councii on finance which shall have the following purooses:

(i) to acquaint itself with devezopmems in government finance at

ali levels of government. including all existing governmental

authorities. be they on the central. regionai or local govemment

level:

to identify and, in accordance with powers delegated to it. to

take acrion in respecr of aspects of governmental finance at all

levels which may have an impacr on any of the purposes

referred to in section 1;

marit
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to acquaint itself with any matter relevant to intergovernmental

financing, and to make recommendations to the Transitional

Executive Council in regard thereto:

to monitor and. in accordance with powers delegated to it, to

prevent any attempt by any governmentat body to favour

directiy or indirectly any poiitical party or organisation above

others:

to monitor and. in accordance with powers delegated to it. to

prevent any attempt by any government body, directly or

indirectly, to prejudice'any political nartv or organise on.

to deal with any other matter delegated to it by the Tr: wsitional

Executive Council.

A suo-council on foreign affairs, wnich shall have the foliowing

purooses:

(these purposes are sum the suoject of discussant

Save where the terms of the delegation of powers to a suD-councii by

the Transitional Executive Council otherwise provide, all decisions of

sub-councxfs will be subjem to confirmation by the Transitional

Executive Councii, which if it decides to confirm a decision. may do

so unconditionally or subject to amendments required by it. 



For the purposes of carrying out their funCtions in terms of this Act, the sub-

councils shall have the same powers, including the right to request and be

furnished with information, and to have access to records, as the

Transitional Executive Council would have had. if such functions had been

carried out by it.

All participants in the Transitional Executive Council, and all governments

and administrations will be required to comply with requests made to them

in terms of the provisions of this Act, by the Transitional Executive Council.

and all decisions made in terms of this Act by the Transitional Executive

Council, or a sub-council having delegated authority to do so. will ize binding

on and will be implemented by such governments. administrat'ons and

participants: Provided that-

(al lf in relation to a requirement of the Transitional Election Council

made in terms of seCtion Alb), the government or administration

concerned contends that the necessity for the proposed legislation

omweighs its adverse impact, it may refer such issue to the

Independent Election Commission for a decision thateon, and may

only proceed with such legislation if the Independent Election

Commission upholds its contention.

(bl lf in relation to a requirement of the Transitional Executive Council

made in terms of section Sib). the government. administration or

participant concerned contends that the necessity for the proposed

action outweighs its adverse impact. it may refer such issue to the

Independent Election Commission for a decision thereon, and may i

m;
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only proceed with such action it the Independent Election Commission

upholds its contention.

Any differences as to whether or not in any particular instance a matter falls

within the scope of the oowers of the Transm'onal Executive Council, or one

of its sub-councils. as prcvuded for in sections 4(a), 5(a) or 6(a) to (e) or

whether any proposed action or :egislation inciuding Proclamations,

Ordinances or regulations will have an adverse impact on any of the

purposes referred to in section 1, such difference may be referred by any

government, administratzcn or participant to the Independent Election

Commission for its decision.

If any issue is referred oy any government aaministration or participant to
the Independent Eiection Commission for a decision, in accordance With the
provisions of this Act, the independent Election Commissnon shall as soon

as possible. and after consmeratlon of:

m the disputed issue:

the views expressed thereon by the members of the

Transitions: Executive Council; and

any other matter considered by the Independent Election

Commission to be relevant to its decision

determine the difference and give its decision thereon. 



12.

Any decision of the independent Election Commission made in respect of

any matter referred to it in terms of this ACt shall be final and binding and

not subject to appeal or review in any court.

A request to the Transitional Executive Council or to a sub-councii thereof

to procure information or to inspect records, pursuant to the powers which

it has in terms of this Act. which is supported by at least one-third of the

members of the Transitionai Executive Councii. shall be given effect to by

the Transitional Executive Council or the suo-councii, as the case may be.

and the information gathered in consequence of such request or insoection,

shall be made available to all members of the Transitional Executive Council.

(a)

(b)

(C)

The Transitional Executive Council shall consist of a representative of

each of the governments, administrations and organisations which

constitute Codesa, which commit themselves to the achievement of

the purposes set outin section 1 and which undertake to coeoperate

with and implement the decisions of the Transmonai Executive

Council.

Appointments to the Transitionai Executive Council shaii be made by

the State President by proclamation in the Gazette: provided that in

making Such aopointments, the State President shall act on the

recommendations of the government, administration or organisation

concerned.

if a member of the Transitional Executive Councii loses the

confidence of the government. administration or organisation which

 

 



recommended his or her appointment, the State PreSident, on being
advised thereof by such government. administration or organisation
shall, by proclamation in the Gazette. remove such person from the

Transitionai Executive Council.

if a member of the Transitional Executive Cauncil dies. resigns from

office. or is removed from office in terms of sub-section (0) hereof.

the government, administration or organisation previously represented
by such member shall be entitled to a new representative on the
Transitional Executive Council. and such appointment shall be made

by the State President in accordance with the provisions of sub-

section (bi hereof.

Members of the Transitional Executive Council wall be fulltime

executives. lit will be necessary here to specify the procedures for

determining the salaries and benefits of such executives, by whom

their salaries will be oaid. end what the terms and conditions of their
service will be).

The first meeting of the Transntional Executive Council shall be held
at a date and a Diace to be determined by the Chairpersons of
Codesa, which shall be a date not later than seven days after the

Transitional Executive Council has been appointed in accordance with

the provisions of this Act.

The notice in the Gazette announcing the appointment of the first
members of the Transitional Executive Council. shall also specrh/ the
date and place of its first meeting. 



(d)

(e)

11

The Transitiona: Executive Council shall thereafter meet at least once

in every week, and on such other occasions as it mav from time to

time determine.

The Chairpersons of Codesa shall preside at the first meeting the

Transitional Executive Council. At this meeting the Transitional

Executive Council shall appoint a secretary, who shall be a fulltime

official of the Council, and shail decide upon the procedures to be

followed in convening and conducting its meetings until rules

governing Such procedures have been made in terms of section 15.

The secretary shali -

(i) carry out all duties assigned to him or her by the Transitional

Executive Council:

(ii) convene specie! meetings of the Transitional Executive Council

if requzred to do so in writing by not tess than one third of its

members:

(iii) fix a time. date and venue for any meeting called in terms of

sub-paragraph (ii) hereof which, save in the case of urgency,

shat! be convened on not less than three davs notice to the

members of the Transitional Executive Council: provided that

an urgent meeting may be caned on short notice if the calling

of the meeting on snort notice is ratified by the Transitional

Executive Council at such meeting.

(-
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One-third of the members of the Transitional Executive Council shall

constitute a quorum for any meeting.

The Transitional Executive Council shall be entitled to make runes net

inconsistent with this Act, governing the convening and conduct of its

meetings and those of its sub-councils. and the manner in which its business

and affairs wil: oe conaucrea.

The Transitioha! Executive Ccuncil and its sub-councns wnl endeavour

' to take deczsmns on a consensus basis.

'f consensus cannot be achieved in relation to any matter the

Transtticnat Executive Council may appoint a conciliation committee

which w:il endeavour to promote the consensus between the

members of the Council that is contemplated by sub-section (3).

1f, notwithstanding attempts which may have been made by a

conciliation committee to promote consensus, such consensus has

not been acniaved or if the Transitional Executive Council fails to

appomt a concniation committee to promote such consensus. a

decision which has the support of at teest 80% ot' the members of

the Transitional Executive Council shall be deemed to be a decision

of the Councu.

If any government, adminisrration or participant in the Transitional
Executive Cauncil wishes to refer a decision made in terms of sub-

section (c) to the Independent EEection Commission to be dealt with 



in accordance with the provisions of this Act. it shall refer such

matter in Writing to the such Commission not later than three days

after such decision has been made.

If a decision taken in terms of sub-section (c) hereof, is not referred

to the Independent Election Commission in terms of sub-section (d)

hereof, it shall, after the expiry of the period of three aays. become

final and binding, and shall not be subject to appeal or review in any

court.

Meetings of the Transmona! Executive Council may be attended by all

members of sub-councils.

The Transitiona! Executive Cauncil may invite any other person to

attend its meetings, and at its discretion ailow any person present at

its meetings to speak.

Decisions of the Transitional Executive Council she" be taken only by

the members thereof, and persons who are present at meetings. but

are not members of the Transitional Executive Council, shall have no

right to vote on any decision.

Sub-ccmcils will have a multi-party character. and unless the

Transitional Executive Council considers that good cause exists

therefor. shall consist of not more than six members. 



Appointments to sub-counciis, the removal and replacement of

members of sub-counciis, and the temporary anpointment of a person

as a substitute for a member who is absent or unable to perform his

or her duties. wiil be made by the State President by proclamation in

the Gazette: provided that such appointment. removal, replacement,

or temporary appointment will be made by the State President in

accordance with the recommendations of the Transitional Executive

Council.

Members of sub-counciis will be tuiltime executives. (Prevision wiii

have to be made for saiaries. by whom the salaries Will be paid, and

the conditions of service.)

The State President, in consuitation with the Transitional Executive

Council, shall be entitled by way of Prociamation in the Gazette, and

for the ourposes referred to in section 1, to repeal or amend any of

the provisions of this Act. or notwithstanaing the orovisions of any

other law. to introduce new provisions into this Act, which shaii take

precedence over any other iaw that may confiict with such

provisions.

Such Proclamation shall have the same force and effect as an Act of

Parliament, and shall not be subjeCt to appeal or review in any court.

20. This Act and any Proclamation made under section 19, shall,
notwithstanding the Self-governing Territories Constitution Act, 1977 (Act 



21.

15

No 21 of 1977). apply mutatis mutandis in every Self-goveming Territory as

defined in section 38(1) of that Act.

(a)

(b)

(C)

(d)

The Transitional Executive counci! shatl from time to time determine

a budget to meet the reasonable costs of carrying out its powers and

functions in accordance with the provisions of this Act.

If there is a dispute between the members of the Transitional

Executive Council concerning the budgetary requirements of the

Council, then pursuant to a request supported by at least one third of

the members of the Council. such dispute shall be referrer! to the

Independent Election Commission for a decision.

Any decision made bv the Independent Election Commission in terms

of sub-section (b: shall be final and binding and not subjec: to appeal

or review in anv court.

The South African Government shall provide the funds necessary to

cover the budget of the Transitional Executive Council determined in

accordance with sub-section (b) or (c).

A Revenue Account shat! be established by the Transmonai Executive

Council, and all funds made over to it shall be paid into such account,

and all expenses and disbursements incurred by it shall be paid out of

such account.

The books and accounts of the Transitional Executive Council shall be

subject to auoit by the Auditor-General.
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22. The Transitionaa Executive Council, and its sub-councils shall be entitled to

exercise the powers and functions conferred on them by this Act in

Transkai, Bophumatswana, Venda and Ciskei.

 



BILL

To provide for a certain council or councils in preparation for the imptemehtation of a

transitional constitution and for the institution of a body entrusted with the formulation

and enactment of a new constitution for South Africa: and to provide for matters

connected therewith.

BE IT ENACTED by the State President and the Parliament of the Republic of South

Africa. as follows: -

Provision for the establishment of a muiti-pany council or councils

1., (1) The State President may. with a view to the preparation for the

'msttttmon ot' a transitional government and a consututton-makihg body and for the

holding of free and fair elections in that respect. by proctamattoh tn the Gazette -

Ia) either on his own thittattve or on the recommendation of the body referred to in

secuon 2(a). provide for the establishment of a mutti-party preparatory council or

councils:

(b) amend or withdraw any such proclamation.

(2) The Object of such a counctt or counctts shall be -

la) :0 tacxiitate the transmon to anti prepare tor the tmpiemehtatton ot a democrzmc

:ransttionat consututxon for South Africa:

lb) to prepare for the mstttutton ot' a body ehtmstea mm the formulation and

enactment of a new democrattc constttutton tor South Africa:

(c) :0 ensure that a climate conducive to tree political parttczbatmh and the

:0hauctthg of tree aha fair eiecttOhs prevatl in the country dunhg the period

preceding and dunhg the eiecttons tor a partiameht uhuer ah mtenm constxtuuon

and for the consututton-maxihg body:

((1) :0 ensure that all pohtical pames or orgamsattons partaking 1h sucn eiecuons whl

be able to pamctpate treeiy ahd peacetuily in those eiecttons. free from

L:
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intimidation and as far as practicable on an equal footing with ether political

parties and organisations.

(3) Before promulgating a proclamation under subsection (1), the State

President shall attempt to consult with and to get the co-operation and
concurrence of and to accommodate the wishes of all known poiiticai parties and

orgamsations thh substantial support that are prepared to consider participation:

Provided that the fact that the State President has not consulted with or obtained

the concurrence or accommodated the wishes of a particular political party or

organisation shall not affect the validity of the proclamation.

Membership of council or councils

h At least eighty percent of the members or a councxi or councxis shall be

appomted by the State Presm'eht -

fa) on the recommendauon oti a bony or bodies which at the time of the appoxntmeht

in the opinion of the State Presxdeht broadly represents the political parties or

organisations at that time engageo in the political negotiating pccess in the

country; or

tb) if no such body exists or such :1 body does exxst but fails to wake sucn a

recommendation after havmg been requested by the State Presxdeht do so. from

a list or persons nominateo for that purpose at the requeSt of the Suite Presxcient

by potiticai parties or organisations wmch in his opinion has a rezevaht roie to

piay in respect of the t'unctxons ot the councxi or counchs concemea.

Provision of prociamation

Without cerogating from the generality of section i. C.- proc1amation mace

uhuer that secuon -

1a; shall. subject to section 2. presume the composuion ot the councxi or councxis

:oncemed:

lb) mail determine the areas or govemmeh:-; activity in which 2713 councn or

:ouncxis snail be ihvotvee:

C) may prowde (or an overarcmhg councxi to co-omthate the functions of Other

councxis:
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(d) shall. having due regard to the objects specitied in section 1(2), determine the

powers and duties of the council or counciis:

(e) may provide that the council or councils shall. notwithstanding any other law or

the common law. in the performance of its functions have access to such records

and information relating to the performance of its functions as may be specttied

in the proclamation:

(j) may authon'ze a council to delegate its powers to sub-councxis and to contirm.

amend or withdraw any decision of a sub-council:

(g) may prescribe the procedure at meetings of the council or councus. the nature of
the resolutions that may be passed at such a meeting, and the manner in which

such resoiutions shall be passed:

(h) shall specify -

(i) to whom such a resoiution shall be conveyed:

(ii) the extend to which the State and its organs and parties represented on a

council shall be bound by a resolution of that councxi: and

(iii) if appiicabie. how such a resolution shall or may be executed:

(i) shall prowde tor the remuneration and allowances ot. the members at a councxi

who are not in the tull-time service or' the State:

0') shall prohibit the removal of a member or" a council except with the concurrence

of the other members oti that counCii:

vk) shall prowde tor the appomtment of staff to aSS1st the counctis in the performance

of their functions and for the defraying of expenses incidental to such functions

from moneys appropnatea by Parliament tor that purpose: and

'1) may prowde for any omer matter wnich the State PreSicient consm'ers necessary

or expectent so as to acmeye the ooieas ot this am.

Tabimg of prociamation in Pariiament

4. ( i) A proctamatton maoe unoer sectton 1 shall be Tabled in Pariiament

within 1-1 days after bromutgatton thereof. if Parliament is then m sessxon or. :5

Parliament is not in sessmn. Within 14 days after the commencement of its next session.

(2) a) If Pariiament by resotution cisaoproves of such a.

proctamanon or of any ptovxsion m sucn a prociamatton. :hat prociamatton or that

provision. as the case may be. small Iaose to the extent to wnich it is so disaoproved.
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(b) The lapsing of sucn a proclamauon or provision shall not

affect -

(i) the validity of anything done under the proclamation or provision up to the date

on which it so lapsed: or

(ii) any right, pn'vilege, obligation or liability acquired. accrued or incurred as at that

date under or by virtue of that proclamation or provision.

Application of Act in self-governing territories

S. This Act and any proclamation made under section 1 shall.

notwithstanding the Self-goveming Tcrritones Constxtution Act. 1977 (Act N 21 or.

1997). apply murans mutandis in every self-govemt'ng tem'tory as det'mea in section
38(1) of that Act.

Short title

6. This Act shall be called the Preparatory StruCtures Act. 1992. and shall

come mto operation on a date determmed by the State Presment by proctamatton 1n the

Gaelic.

 



MEMORANDUM ON THE OBJECTS OF THE PREPARATORY

STRUCTURES BILL, 1992
1
;
)

.
P

It is generally rwogmzed that a new and democratic constitution should as soon

as possible be implemented in South Africa.

In Codesa Working Group 3. which considered the issue of transitional

government during the period preceding the introduction of a new constitution. it

was agreed that during the tint stage of the transitional process there is a need for

the levelling of the playing t'teld for political parties and a climate favourable to

free and fair eiections and free political pamcipatton. From this tlows the

requirement for statutory structures to prepare for the tnstituuon of an elected

parliament under an interim constitution and ot' a constttutton-making body, and

for those structures to focus on meeting those neeas.

The main object of this Bill is to make possxble the impiemehtatton of the

agreements reached in the Working Group in respect of the tirst transitional

stage.

The State Presxdeht ts being empowereo to provm'e Dy proctamatton m the

Gazette t'or muiti-party preparatory councils. the object or which councxis shall

be -

ta) :0 tacihtate the transition to and prepare for the tmpiemenmtton ot' a

democrattc xhtenm constttutton arm to prepaxe tor the :nstttutton ot a

constttutton-maxmg oody:

(b) :0 ensure a chmate conoucwe to tree pohticat pamcmatton and the

conauctmg of tree and fair eiectxons prevatls tn the country: and

1C) :0 ensure that ail pottticm pames and orgamsattons mii be able to

pamcmate treeth and peacet'uily m the ponticai process. free from

tntimtdation am as tar as practxcai on an equal t'oonng wu'n Other parties

and orgamsattons.



 

Provision is being made for such a prociamauon- to be Tabled in Parliament and
for the lapsing of the proclamation should Parliament disapprove of it.

As far as the membership of the sad councils is concerned. the opportunity is
being crazed for Codesa or a similar body to nominate at least eighty percent of
the members of every council.

The Act in question and any proclamation made thereunder shall apply also in all

the seif-goveming zemton'es.

:u0136b

 



:QOPQSALS CONCERNING THE ?:ANSITIQNAL EXECUTIVE AUTHORITY

ON INTERNATIONAL RELATIONS.

January 4. 1993.

1.0. In the Reoort of Working Grouo .3 t

Following 'basic point of departure' is i

o CODESA. the

hcludec:

The terms of reference of the overarching body should

be the facilitation of the transition to democracy.

including the leveling of the olaving field and the

ensuring of a c11 imate for Tree politi cal

oarticioation and for the conducting or free and fair

elections. while the individual councils should have

the same terms of reference but in soecific fields.

2.0. The Working Group agreed that there should be a

suo--c0uncil on "Foreign A.ffairs". It went on to agree that

due to the unique character of this sub--council there is

3 need for oroader Clscussion concerning it.

3.0. Concerning the comoosition of the sub-councils.

working Group agreed. inter alia:

3 ' " A sub--council will have a multi-carty character .nd

will ordinarily ccnsis: of us to six members who

will be formally aoooihted bv_ the State Presiden:

:n the reccmmencat 13n or the TEC. "

Wembers cf the T56 and its sub-councile will be

full-time execut ives. will be provided with the

necessary 1hTrastr-cture necessary to enable them

to carry out their cuties. and their conditions or

service will :e orescr1 sec in the legislation under

which they are censtitutec. "

.O. MOTIVATION:

4.1. The area of ":srei gh affairs" sees not impact as

:irectly on the Questions of leveling the playing field

and ensuring a climate ?_r ree colitical activity and

free and fair elections 3 ther areas that will be

:eleqated to suo-ccuncil a

4.2. Obviously. the sub-ceuncil an international relatichs

:annOt control the ooli: iee cf Cther tauntries and

:herefore cannOt 3:1 ;. :hem :2 act in ways that are

:cnsietent with or i. H . i these cojeccives.

7. However. ' _ H . . ' oojeCtives. viz:

ihteratiehal cemmunitv i. the crocess

:rahsitieh Of South Africa :3 



democracy;

4.3.2. entering into sucn agreements with the

international community as may be aoorooriate to a

multi-party executive authority; and.

4.3.3. implementing those decisions of the TEC that may

have a foreign relations content.

.0. Under item 4.3.1. would fall such issues

.1. The tasks. deployment and functioning of

international peace Observers;

5.2. The tasks. deployment and functioning of

international elections ooservers:

.3. Negotiating any other agreements that may impact on

he transition process during the perioo up to the 1-
hstallation of the Interim Government of National Unity.

5.0. Under item 4.3.2. i i sues as:

5.1. Current matters concerning relations with

ihter-goverhmental organisations:

ied bilateral agreements with governments.

latihq to aid agreements:
2 eci

r
S L e

i.3. Negotiations relating to long-term agreements between

:he country and the rest of the world: and.

j.4. Any other relevant negotiations and agreements

outside of governments and i.ter-goverhmental

:rganisations.

7.0. Under item J.S.:.. :he TEA on

would deal with matters as they are

c

.O. In Keeping with the " basic soihts

he TEA would also have the possibility

egislation " consistent with 1:3 terms

?.0. :h Keeping with the ' basic points

:h TEA would also ootaih and crocess H

anion mav ce reouired cy i: for

1:5 ruhct1;0hs."

0.0. As agreed a

he T P and its c ' ' ' ' . confirmat1on

NO or amendment

The T . ' i scooerate with existing governments

l

4!
IJ #1 



A
3nd administrations. as well as Other oarcies

TEoarticipating in the p. in the manner visualised in :ne

CSDESA agreement.

-:.O. The

L2.l. The

L2.2. The

12.3. The

;2.4. The

L2.S- The

12.5. The

L/fmg 5

TEA-IR cauld be c:mDoeea of the fellowing:

National Party/South african Government:

ANC:

DP:

XimoKo PeopleTs Party; and.
Venca Administration.

w



PROPOSALS CONCERNING THE TRANSITIONAL EXECUTIVE AUTHORITY ON
INTERNATIONAL RELATIONS

1.

IX
)

H
L.
)

r.
)

(u
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Report by Working Group 3 of CODESA

The terms of reference of WG3 do not include foreign
relations. WG3 recognised that "due to the unique
character" of foreign affairs, "there is a need for
broader discussion concerning it".

Points of departure

Generally speaking, the Government cf a country is the
recognised entity for conducting its foreign relations.

In South Africa (being a sovereign state and not a state
coming into being) the Government is tins recognised d3

the structure representing the state ana ab sucn the
structure which binds the state internationally.

Until a new government comes into being, th- present

Government remains responSLDLe towards the outside world

for the country's international relations, anLuquq the
country's international Obligations and :esgsnsibil;iiee.

These obllgations and r:sponsibil-:13e csve: a ,Lse 1v:a

and : 'narlety Ci matters which, are 53 en Large : -anc
unconnected w: h Lnterna; t(litica; -vents. I t1i_

thus be detrimertil ts fne vtfuntrv inc to tea; _ gal

pQLLt;:;i garti-s who may garticigate ,3 K . e;;

"evernment to cast Gout; C: thn ?QLaC;:x u- A; future

Jeweznment to fulfil ;:s in:3rn:;;thal .:D;;ga:ion5 inc
responsibilities.

Similarly, it would be harmful to the ceuntfy's interests
if structures not retainised Ln international law and

practice are establisneu CC conduct iore'cn relations.

Such action will 12 d not only to confusion and
disruption in the ccnuuct cf relations with other

countries but to a hesitancy, :5 not refusal, en the part
of other countries to conduct business of whatever nature

with South Africa. The current Changeover of

administration in the USA to some extent illUStrates the
practice where President Bush's administration remains

reSponsible for conducting international relations even
after the election of a new President.

Proposal

The above does not mean that the Government and the
parties in South Africa are precluded from eStablishing



for internal purposes, a consultative structure in an
attempt to achieve the broadest possible consensus on
matters affecting the country's international interests,
particularly its long term interests.

Such a structure should:

a. be of a manageable size - six or at most seven
members;

not involve itself with internal political
differences and become a debating forum for carrying
forward these differences;

have recommendatory functions in respect of
identified subjects;

function in such a manner that it would not delay or
frustrate decisions which must be taken immediately
as events may demand, as is often the case in the
field of foreign relations;

not be endowed with powers or perceived to
endowed with powers which in international law
practice fall within the purview of the Minister
Foreign Affairs.

tn advance a h , e -x , . i i n-eds; ;:d

the normalisation 4 4 At ": international
relations.

 



INDEPENDENT MEDIA COMMISSION

The pnncxote of setting up an Independent Media Commtsston (IMC) was aaooted by Working
Grouo m of Codesa. What then snoutd be the powers and functtons ot' sucn a bony?

1 . Establishment:

The Indebencent Media Commtsswn wm be a neutral boay deating with meaia-related
matters - espeCIaNy state-controlled media - in the penoa leaatng up to elections. I:

wm see to the levelling ot the media ptaytng field. Its structure. functtons and powers

wm be set out in an Act of Paniament.

ft
)

Functtons:

Appomt an Inaeoenaent Teiecommuntcattons Authortty.D
) L;

'7 Oversee the transformation of broadcasttng and resolve any ciscutes that mtgnt

anse. for tnstance. between the ITA ana Boarats) of public broaccasxers.

r
) !

Oversee government departments ano tnstttuttons seating wutn meata.)

(
J

Monttor meota ooerattons - through its own monttonng structures and

:noeoenoem monttormq tnttlattves - to ensure that the tollowmq prtncxczes.

among others. are combtteu wnn:

' ngnt of all citizens of unrestricted access to Information ana ootnton. and

to freely otssemtnate Informatton aha omnton:

' puottc meata snouto serve socxety as a wnote and should be Inoebendent of

pottttcat parties:

' media womers Should be art'oroeo the envuronment conaucwe tcr thetr

wont and they snouto be DrOIeCIEO trom Inttmtoatton and harassment

an mecta snomo sunscnbe to stancaros or bracttce agreed Ubon among

venous meota rate blavers:

' an oarttes snouta be attoreea tatr and reasonable access to air thetr

wews. mctuctng sucn asoects as the ngnt to rebty. prtrne ttme access.

euottc wnncrawals bv ot'fenalnq pantes. etc:

' puouc meata resources. tnctuutng government debartments aha

tnstttuttons. snouto not be used to bretuatce or acvance the mterests of

any smgte bartv or grouo or Dames.

h
)

p

:owers:(
J

3.1. Put forward names for the ITA for format endorsement by the State Presment.

nr-

_z_. u'



d
)

12. MC decxstons wni. where aooticable. be bmomg on the ITA and Boards) of
puott'c broadcasters. These boates wul ensure the nmptementatlon of IMC
demsions.

3.3. The MC wul exercxse Its powers in consultation wvth the Etectorat Commission
and. in appropnate cases. the Transnionat Executwe Councxt (TEC).

Constttuttom

In oraer to ensure non-panisahsmo and fairness. the followung cntena will appty in
the appomtment of MC members:

4.1. Appomtees should be South Africans of high standing and them. representative
of the widest possubte soectrum of soctety.

4.2. They snoutd not be office-oearers of any politicat organisation or have a vested
interest in the media industry.

Aopomtment DFOCEOUFEI

A transparent process in which organs of civil socxety snall be mvntea. Inter alia. by
advertisement in the media. to nominate names to the multi-party forum. for ourposes
ct preoanng a short list from wmcn the MC wni be abboxnted. The IMC wni t: ,,- rhaoe uo
cf :7 executive members wno wm establish an Infrastructure necessarv to carrv out
then functtons. Members of the panel set uo to abpomt a new SABC anra wm be eligible
for aboomtment.

Accountability and Finance:

1. The MC shatl be accountable to the Electorat Commisswn and. on matters
etanng to the tuncnonmq or government ceoanmems aha zhstztutxons. also to
the TEC.

d
)

" 'he IMC wni be attorceo the necessary tmance to carrv out IIS IaSKS..._.J
) x

:elatlons With Other meata Institutions:

f1. .TA: IMC shown see to If that the ITA ensures the Observance or agreed stancarcs
:t' bracttce ov all broadcasters.

? .. wteaia CouncnthC s..ou10 see to n that the Meata Councn ensures the Observance
by all media or stanoares 0t cactxce agreea uoon by an mecta roxe btavers.

The ITA and the Media Councn snouto have relevant ombuos omces to receive and
timeousw act on combtalnts.



AGREEMENT AND PROGRAMME OF WORK:

INDEPENDENT MEDIA COMMISSION
AND STATUTORY MEDIA (INCL. TBVC AREAS)

The ANC and the NP Government reiterate their acceptance of decnsmns taken m Codesa

Working Groups 1 and 3 on:

independent Media Commissmn:

1.2. ?ndebenoem Telecommunications Authorny.

In order to ensure free and fair broadcasting In me transmon. me Boarals) of

statutory/public broaocasters snould be rebresematlve 0t socxety as a wnote ano
inaebenbem of political names. The ANC and the NP Government agree that a transparent

and rebresentatwe brocess snomd be set In motion for me abbomtmem of a new SABC

Board to replace the current Boaro wnose term or orfice exmres m Marcn 1993. This

process snouno be In btace by the end of Januarv 1993. The new Board wul incmce me

TBVC broadcasters wunin ns ambit: mecnamsms tor mis need to be further exe'mnea.

The two barues aaree mat unilateral restructuring or the SABC and TEVC broaccasters

snoum be terminated. Mecnamsms IO reause Inns. wnn regard to me TBVC bromcasters.

ShOUIO be furtner exammec.

A Jomt Grouo made up or ANC and NP Governmem reoresentanves nas been set uo to

iesn Cu! mus broac agreement and bran relevant brbwsmnal legISIanon tor bresemanon

at the next bilateral meeting. To facnnate this. a Iecnmcal commmee wm work out bran

EEQISlaIlon. amendments to current IeQISIanon anb oxner relevant details. 115 terms or

'eterence mctuae:

:rocess or abbbxmmem or a new SABC anrb:

""TTDOSIUOH. COWEfS 5110 YUUCUOHS Of the Incebenbem Media Commisszon: 2H04v.

:bmbosmon. Dowers anb mncnons or me mbebenbent Telecommunications

Authority.

'he Tecnmcai Commmee wm resort to me bem Grouo burmq the seconc weeK or'

,anuarv.

15 December 1992 



CONFIDENTIAL

PROPOSED TERMS OF REFERENCE FDR TEC SUB-COUNCIL 0N DEFENCE

hANDATE

Working Groua 3 of Codesa proposed the following broad mandate

for the sub-couhcil on defence:

This sub-council will acquaint itself with developments

concerning defence and military formations at all

levels of government (central. regional or local) and

concerning all other particihahts in the TEC; it will

take steps to identify and promote all developments in

this field which in its opinion may impact favourably

upon the levelling of the playing fields and free

political participation, and the creation as far as

QDSSLDIE of a climate of peace and stability; it will

take steps to identify and to prevent within its powers

all.aeveloomehts in this field which in its ooihiOh

will imoact adversely upon peace and stability, the

levelling of the playing fields, free political :ar-

ticipatioh or the transition to democracy.

SPECIFIC POWERS

The TE: shall delegate to the suh-council the following powers

to ehaole i: to fulfill its mandate. Decisions of the sub-

csuhCil shall be suhject to confirmation or amendment by the

TEC.

1. Executive authority

The suD-council shall reauire government and cther Darticiaahts

in the TEC ta submit all decisions related to military develoo-

ments for its cahSiaeratioh and approval.

The Sub-COUhcil shall have the further power to require govern-

ment or other participants in the TEC hot to proceed with any

military development Which, in its opinion, will undermine or

prejudice the ohjectives outlined in its mandate.

Such develooments shall be construed as incluning :ronosed

legislation on defence; the restructuring of military forma-

tions; the formulation of budgets; the appointment of officers

to the General Staff; the manufacture and procurement of

weaponry; strategic planning; training; and any other matter

related to the manaate of the sub-ccuncil.

The above arovisions shall apply to state security structures,

including the State Security Council, the Cabinet Committee far

Security Affairs, the National Co-ordinating Mechanism anc re-

lated structures, insofar as their activities and decisions re-

late to defence and military formations. 



2. Review of legislation

The sub-council shall have the power to review and susoeno
existing legislation related to defence and military forma-
tions.

3. Deployment of military formations

The sub-council shall be resuonsible for advising the TEC on
the circumstances under which a military formation of govern-
ment or any participant in the TEC may be deployed in an ooerao
tional capacity.

The government and other participants in the TEC shall be re-
Guired to submit to the sub-council for its consideration any
proposal to deploy a military formation in an ooerational
capacxty, and shall not undertake such deployment without the
approval of the TEC.

4. Control of military formations

The suD-council shall have the oower to order anv rilitarv
formation of government or any oarticioant in the TEC to take
anv action wnicn in its ooinion will contribute to paace and
stability, the levelling of the playing fields. the creation of
a climate conouc1ve to free and fair elections or free
political activity.

The sub-council shall have the further power to order any mili-
tary formation of government or any oarticioant in the TEC ::
refrain from taking any action which in its opinion will impact
adversely on peace ano stability, the levelling of the playing
fields. the creation of a climate conducive to free and fair
elections or free Dolitical activity.

5. Code of Conduct

The suo-council shall have the power to formulate a Code of
Conduct which shall be binding on all members of military
formations of government and other particioants in the TEC.

6. Access to information

The suo-council shall have unrestricted access to all infor-
mation which concerns defence and military formations of
government and other participants in the TEC.

7. Complaints

The sub-council shall have the power to hear complaints con-
cerning military formations of government and other Qartici-
pants in the TEC from the Indepenaent Electoral CommiSSLOn, the 



Goldstone Commission, National Peace Accord structures, the TE:
and any participant in the TEC.

8. Investigation

The sub-council shall have the power to investigate or oroer
the investigation of any matter which relates to its mandate.
This power shall include the power to search premises, to seize
documents and to supoena persons to give evidence before it
under oath. x

9. Disciplinary Powers

If, after thorough investigation, the sub-council is of the
ooihion that any member of a military formation of the govern-
ment or any particioant in the TEC is guilty of serious mis-
conouct, it shall have the power to take appropriate disc;-
plihary measures.

Serious misconduct by a member of a military formation shall be
construeo as the instigation or commission of inlawful
violence; the obstruction of the ooeration of the suc-zounCLl
or the TEC; a violation of the Code of Conduct; or any other
activity intenoea to undermine free political partiCi;ation or
the tranSition to democracy.

Aopr oriate disciolinarv measures shall include the censure or
the suspension or dismissal of the memoer concerned from the
military formation concerneo.

The suo-counzil shall also have the Dower to recommend that
criminal proceedings De instituteo against the memoer con-
cerned.

The suD-council shall have the further power to investigate the
military unit of a member found guilty of serious misconouct.

10. Planning for the new Defence Force

The suo-council shall have the power to begin the process of
planning and formulating oolicy for the integration of armeo
forces ano the establishment of a new Defence Force. ano to
take such steps as it oeems necessary to begin this process.

11. Support for non-gdvernment military formations

The suD-council shall allocate resources to suoport the welfare
of members of military formations of noh-government partici-
pants in the TEC.

The suo-council shall also have the power to allocate resources
to non-government military formations to support such Steps as
are. ir its ooinion, necessary for the integration of armed
forces. Of?

' V 



12. Sub-structures

The sub-council shall have the power to consult experts. cr
establish committees of experts, to assist it in administra-
tion, research, investigation, implementation or any other
activity necessary for its effective functioning.

13. Joint Military Ca-ordinating Committee

The sub-council shall have the power to establish a Joint
Military Co-ordinating Committee, comorised of senior repre-
sentatives of military formations of government and other bar-
ticibants in the TEC, to oversee and monitor the implementation
of its decisions and instructions.

GUIDING PRINCIPLES

The eub-council snail be guided by the following principles:

X South Africa shall be committed to resolving internal and
external conflict primarily through nbn-violent means.

National securitv and personal security shall be sought
primarily through efforts to meet the social, political,
econom1: and cultural neeas of the peonle.

South Africa snail pursue peaceful and coeooerative rela-
tions with neighboring states.

The security institutions shall be bound by the brincible
of :1vil supremacy and shall be subject to :ubli:
scrutiny and Cben debate.

The security institutions shall reflect the national
gender CDmDOSltiOU of South African society and snail
plement affirmative action programmes to this effect.

The security institutions shall be accountable and
answerable to the public through a democratically elected
parliament.

The security institutions shall resoect human rights.
non-racialism and democracy, and shall act in a non-
discriminatory manner towards the citizenry.

The security institutions shall be politically non-part;-
san.

CONTINUING RESPONSIBILITY FOR CONDUCT OF HILITARY FURHATIDNS

Nothing in these terms of reference or the operation of the
sub-council shall be construed as detracting in any way from
the responsibility of government and

H
w-J 



respective military formations, and
comply with the Code of Conduct and other-

a manner ccnducive to the fulfill-

TEC to ensure that their

the members thereof,

wise conduct themselves in

ment of the mandate of the TEC.

 



PROPOSAL FOR THE ORGANISITION AND CONTROL OF THE SECURITY

AND INTELLIGENCE ESTABLISHMENT UNDER THE TRANSITIONAL

EXECUTIVE COUNCIL

1-91. . e EH aI-H v1.

a. To coordinate the intelligence activities of

governmental agencies whose functions pertain to

security of the state and its citizenry;

b- To coordinate the activities of the relevant struct

of political parties and organisations under

Transitional Executive Council which are deemed to

an intelligence function-

Hereinafter the structures referred to ix: 1(a) and 1(b)

shail be referred to as security and intelligence

services/institutions.

In particular, the uub-council shall direct all such

security and intelligence services/institutions to

identify all threats than:

i) adversely affect the levelling of the political

playing field: 



ii) limit free political participation;

iii) undermine the transition, to democracy' and the

holding of free and fair elections;

iv) promote a climate of violence inside the

country.

Excluded from such .attention shall be lawful advocacy,

protest or dissent, unless carried out in conjunction with

any of the activities that are referred to in paragraphs

10(i) tolc(iv).

d. ;.e sub-council shall also coordinate security and

intelligence activities directed towards the following

threats:

1) foreign influenced activities within or relating

to South Africa that are detrimental to the

interests alluded to inlc;

ii) activities within or relating to South Africa

directed towards or in support of the threat of

or use of acts of serious Violence against

persons or property for the purpose of achieving

a political objective within South Africa or a

foreign state.

2. G ,l. .,x-"1_a (E t! e 1e -!1 x" i i,:_11;gin:g
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1

The sub-council will 0e guided by and support the

following principles:

South Africa shall be committed to resolving internal

and external. conflict, primarily through. non-violent

means.

National security and personal security shall be

sought primarily through (efforts m3 meet the social,

political, economic and cultural needs of the people.

South Africa shall pursue peaceful and cooperative

velations with neighbouring states-

The security and intelligence institutions shall Le

bound by the principLe of civ1; supremacy and subject

to public scrutiny and open debate.

The security and intelligence institutions shall

respect human rights, non-racialism and democracy and

act in a non-discriminatory manner towards the

citizenry;

The security and intelligence institutions shall be

politically non-partisan-

The security and intelligence institutions shall be

accountable and answerable to the public through the

Transitional Executive Council or through the relevant

subcouncil- 



The composition of the security and intelligence

institutions shall reflect the racial and gender

composition of South Africa and affirmative action

programmes shall be imp; nented to this end.

3-2. 17 . IE E151 .1

On the basis of the threats as defined in sections

1(e) and 1(d) above the sub-council shall:

have the power to direct any of the security and

intelligence services/ insti tutions under 1 t3

jurisdiction to collect by investigation 7 1d

Otherwise, analyse, correlate and interpret national

security intelligence regarding activities that :.1e

sub-council may suspect as constituting a threat to

the security of the country.

have the power to direct any of the security

intelligence services/institutions under

jurisdiction to take steps which in its opinion

impact favourably upon the levelling of the playing

fields, free political activity, the creation of a

climate of peace and stability and the transition to

democracy .

iii) have the power to direct any of the security and 



intelligence services/institutions under its

jurisdiction to take steps to identify and prevent

all developments and threats which in its opinion may

impact adversely upon peace and stability, levelling

of the playing fields, free political activity and

the transition to democracy.

report to and advise the Transitional Executive

Council of all threats to the security of the country.

formulate and regularly evaluate a national security

estimate, in consultation with the bodies Charged with

intelligence gathering, and provide to Le

Transitional Executive Council all such secur12y

estimates.

review and monitor the operational policies and

activities of all security and intelllgeuue

services/institutions under its jurisdiction to ensure

compliance with the guiding principles as outlined in

section 2.

review the performance and methods of all security and

intelligence serviceS/institutions under its

Jurisdiction in the execution of their duties and

functions- 



1.

ensure that all activities of security and intelligence

institutions intended to influence the political,

economic or security situation within the country shall

cease, where it is intended that the role of the

security and intelligence institution will not be

apparent or acknowledged publicly, subject to the

proviso that, if in the opinion of the subcouncil such

activities are deemed necessary, these activities shall

be subjected to satisfactory oversight.

ensure that no state funds shall be used to promote the

interest of any political party or political

organisation and that no political party or

organisation shall accept any state funds to promote

interest in a manner which may impact adversely on

levelling of the political playing fields.

ensure that the security and intelligence

services/institutions under its jurisdiction do not

carry out any operations or activities that are

intended to undermine, promote or influence any

polLticai party or organisation at the expense of

another by means of any acts, or by means of

disinformation-

Access to information: 



i)

ii)

J'-

ii)

Notwithstanding any Act (1f Parliament the subcouncil

Shall be entitled to have access to any information

under the control of the security intelligence

services/institutions under its jurisdiction and

shall also be entitled to receive from the

employees of such services/institutions such

information, reports and explanations as the

subcouncil deems necessary for the performance of

its duties and functions.

No information. described ha subsection i(i) may be

withheld from the subcouncll on any grounds.

Periodic reports by security and intelligence

services/institutions to the subcouncil:

The subcouncil shall receive in relation to a period

apGCLrieu by the subeouncil, at such times specified

by the subcouncil, reports from the Directors/Heads

of all security intelligence services/institutions

under its jurisdiction with respect to the

operational activities of such services during that

period-

As soon as practicable after receiving such reports

referred to in subsection d(i) the subcouncil shall

submit to the Transitional Executive Council an 



i)

ii)

assessment stating the extent to which the

subcouncil is satisfied with the report and whether

any act or thing done by such services/agencies in

the course of its operational activities during the

period to which the report relates is, in the

opinion of the subcouncil not authorised by the

subcouncil or contravenes any directions issued by

the subcouncil or involves an unreasonable or

unnecessary exercise by such services of any of its

powers.

For the purpose of ensuring that the activities of the

gecurity and intelligence services/institutions are

carried out in accordance with the guidelines outlined

in section and the directives issued by the

subcouncil, and to ensure that these activities do not

involve any unreasonable or unnecessary exercise by

such services/institutions of any of their powers, the

subcouncil may:

direct such service/agency' or relevant Minister to

conduct a review of specific activities of such

service/agency and provide the subcouncil with a

report of the review; or

where it considers that a review by such service or

Minister would be inappropriate, conduct such a 



review itself.

The subcouncil is entitled to receive and shall

investigate a complaint from any individual or

political party or organisation with respect to any act

or thing done by any of the security intelligence

services/agencies under its jurisdiction-

The subcouncil before commencing an investigation of a

complaint shall notify the Director/Head of the

relevant secvice/agenoy of its intention to carry out

the investigation and shall inform the Director/Head of

such service/agency of the substance of the complain;.

Every investigation of :1 complaint by' the subcounoil

shall be conducted in private.

In the course of an investigation by the subcouncil,

the complainant and the Director/Head of the relevant

security intelligence service/institution shall be

given an: opportunity to make representations to the

subcouncil, to present evidence, and to be heard

personally or by counsel, but no one is entitled as of

right to be present during, to have access to, or to

comment on representations made to the subcouncil by

any other person. 



p. The subcouneil has, in relation to the investigation of

any complaint power:

1)

ii)

iii)

1.

to summon and enforce the appearance of persons

before the subcouncil and to compel them to give

oral or written evidence on oath and to phoduce

such documents as the subcouncil deems requisite

for the full investigation of the complaint-

to administer oaths and

to receive and accept evidence and other

Lnformation, whether on oath or by affidavit or

otherwise, as the subcouncil sees fit, whether or

not that evidence or information is or would be

admissible in a court of law.

She subcouncil shall on completion of an investigation

in relation to a complaint:

1) provide to the Transitional Executive Council, the

relevant Minister concerned and the Director/Head of

the relevant service/agency a report of the

investigation and any recommendations that the

subcouncil considers appropriate; and

ii) report the findings of the investigation to the


