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BACKGROUND

The Committee received helpful Submissions from some of the negotiating part1es 111

response to its request; in paragraph 5 01 its Fourth Progress Report 'Iuwo Of the

parties argued that'1111111311 rights are not interim or 111131in nature 1111111111: unwersal

and inherent' and 1.1-1'1111 is theretore essent131 in 311 11111211111 and transitional phase

to put on the 513111; 8001133 Bil 1 of R1t'hts which 11 visionary which will inspire

conttdence and hope1311 communities and indixidual5 3nd whioh would be as 11111

31111 35 complete 35 possible" From statements such as these the said pames

concluded that the 1151 01 fundamental rights and freedoms contained in the

Commutee 3 Fourth Report 15 incomplete and one of the parties demanded "that the

Technical Committee applies its skills and expertise to determine how the lull 1151 at

1111111311 11141115 e311 he entrenched in the next comtitution of Scuth Africa."

The Committee. cannot of its own accord accede to the request to expand the list (11'

tights Contained 111 its Founh Report (see the resolutions of the Negotiating Council

in paragraphs 71.3.4 an117_1.3.5 of its minutes 0128 May 1993). The Committee

would have to receive express instruchons from the Council to congider the incltmon

of tights and freedoms in addition to those contained in its Fourth Report. One 01'

the parties who appealed to the Committee to expand the list 111 rivhts moreover

reacted to the Committee 3 Third Report which has already been (16311 with by the

Negotiating Counml (at its meeting 01' 28 May 1993) The Committee is theretore

uncertain whether this party's submission has taken into account the full implications

of the Council": resolutions at its meeting of 28 May 1993.. 1

Furthermore. the recognition of the "final nature" of fundamental rights and freedoms

as well as their universality and fundamentahty need not be dependent on the fullness

and completeness of the list of rights and "ieedoms which 15 entrenched in '3

legislative instrument during the transition. Vv hile there are thbse who are of the

opimon that 3 transitional bill 01' nghts winch does not contain 311 exhaustive list 01"

fundamental rights and freedoms will not he respeCled by the popu1ation. no empirical

ewdence supporting this assumphon has been placed before thel Committee. The

TECCDM'FUNDAMENTALRIGHT'S
1111111 11111101111111 111111: 1993 
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Committee was instructed at the outset that it was not its task to draft a final bill of

rights for South Africa and nothing contained in any of the itiStructions of the

Negotiating Council has indicated the contrary.

An evolutionary phasing in of the entrenchmcnt of fundamental riohts and freedom

in South Africa will probably enhance their legitimacy and their ef eative protection

in an eventual dispensation. Rights and freedoms not entrenchedlin a bill of rights

during the transition are of course not by that reason undermined. for they will

continue to exist under rules of the common law and statute tmtil altered by a

competent legislature (see Clause 1(4) of the proposed Chapter in 3. below).

The Negotiating Council has already agreed. in principle, that a further constitution

(including a bill of nghts) will have to be drafted by an elected eonstitution-malting

body tsee paragraph 2.3 of the Resolution of 3 June 1993). Work done at this stage

by this Committee could assist that body in its deliberations but 15 not an attempt to

pre-empt its final decisions. The Committee is therefore. of the opinion that it would

be competent for that body to add to and amend the rights and freedoms entrenched

during the transition without, however. detracting from their essende (as; provided for

in clause 1(6) of the proposed Chapter in '3. below). 1

For these reasons the Cummittee has refrained from adding more rights and freedoms

to those contained in its FOurth Report. At the same time. howeven the Committee

suggests amplified formulations of some of these rights and freedoms in view of

submissions received from negotiating parties. The Councills reselutions of '28 May

1993 do not preclude such amplifications since the Committee had this authority in

suggesting formulations in its Feurth Report.

In the present Report the Committee lists the rights and freedoms in a preferred order

for the first time. and has begun to frame the proposals as a coherent set. including

an enforcement provision (clause 1'). While the Committee has eompiled as full a

report as possible, it regards it as imperative that it has the opportunity further to

revise its recommendations in the light of discussion in the Negotiating Councnl. any

Subsequent submissiom from the parties and further deliberations of the Committee

itself. 1

STYLE OF FORMULATION

The Committee has opted for a style of furttiulation which has resulted in the

fundamental n'ghts and freedoms included for entrenchrnent during the transition being

expressed as general norms. as broadly as possible inStead of relying on lists of

TECCUM/FUNDA MENTAI Ph'lHTS
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speciftc and detailed guarantees and conditions. There are four reasons for this

preference:

It allows for the use of simpie language more readily accessible to the people

of this country. The rights and freedoms can therefore be relatively easily

understood and the formulations can become part of everyday usage. instead

of remaining the province of lawyers.

In constitutional l'CVleW proceedings. complicated forrhulattuns will likely

focus attention on the "true meaning" of words and phrases rather than the

questton whether a right or freedom has been infringed.

Detailed prowsions containing elaborate itemisattons may actuaHy limtt the

protection they profess to provide. This may result from the appitcatton of

techniques of restrictive interpretation currently recogmsed tn South African

121w.

Broadly phrased provisions allow for the evolutionary Interpretauon and the

growth of the. instrument which entrenches fundamentm nghts and freedom.

The Chapter proposed in 3 below is therefore expressed in broad and inciuswe

terms. rather than 1n specific language. Specific language 15 only used to cater for

panteulax concerns or to provide for certain pccuiiam'ties 'm the. South Afncan context

to which the Chapter tor the cntrenchment of fundamental rights and freedom is

addressed.

FORMULATIONS SUGGESTED FOR INCLUSION LV TH E

TRANSITIONAL CONSTITUTION

The Committee recommends that the following Chapter be includw m the. transmonal

Constitution (whatever appears between square brackets 15 not suggested for

mcluston);

1h 1 unrtmuAMFN'I'AL RIGHTR
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CHAPTER (...I

FUNDAMENTAL RIGHTS AND FREEDOMS

Enforcement

(1) The provisions of this Chapter shall -

(a) bind the legisiattve. executwe and judicial branches of

government at all levels as well as statutory bodies and

functtonartes;

bind. where appropriate, all somaJ instttutions and persons.

and
 

be guaxanteed and enforced by the (deeignated authority)

which. in interpreting such provtStons. shallipromote the values

which underhe a free. open and democrauc socxety.  
Subicc: to section 30 no rule of the common law. custom or legislauon

shall hmtt any right or freedom contained in this Chapter.

Every person who alleges that his or her nghts 0r freedoms. or

associations which claim that their members' tjtghts 0r t'reedomst

guaranteed in this Chapter have been infringed orthreatened. shall be

CMIUEd to apply to a competent (designated authority) for appropn'ate

rehef. which may include a declarauon of rights.

The entrenchment of certain nghts and freedoms in this Chapter shall

not be consumed as denying the emstence of any other nghts or

freedb mgnised by South Afncan law.

The Nest tated authorityl shall. in the case of an infringement of any

provision of this Chapter. have the discretion. where appropriate, to

put any body or person referred to in subsecuon (U(a) and (b) on

terms as to how and wuhm what penod such mfiringement Should be

remedled,
y xx

The rights and freedoms contamed 1n this Chapter may be added to or

amendeu by an enactment of the leteczed consntuud'hgmaking body),

TECCOMIFthAMFNTAL RIGHTS
FIFTH REPORTM JUNE 1993
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provided that such enactment does not detract from the essence of any

01' the rights and freedoms included in this Chapter.

The provisions of this Chapter shall apply to all extsring and future

legislatton.

The rights and freedoms contained in this Chapter shall be subject to

the provisions of section 30.

Equalin

(1) Every person shall have the nght to equality before the law and to

equal protecuon and equal beneftt of the law.

No person shall be discriminated against. directly or indtrectly. on any

ground whatsoever and, w1thout derogattng in any way from the

generality of this pthvismn. on the ground of race or gender in

particular.

This section shall include the authon'sation of measures ajmcd at the

adequate protection and advancement of persons disadvantaged by

discrimmatton "m order to enable their full and equal enjoyment of an

fundamental nghts and freedomst

Explanatog Note: For its formulation of subsectton (3.) the Committee

drew on Amcle 2 of the International Conventton on the Eliminauon 01' all

Forms of Rama! Discrimination. 1965.)

Every person shall have the right to life.

A law in force at the commencement of subsectton (1) relating to

capital punishment or aboruon shall rematn tn force unttl repealed or

amended by (the lcgislaturel.

No sentence of death shall be carried out until the commencement of

a Bill of Rights enacted by (the elected conStitut'ton-makmg bodH.

TECCOM/FUNDAMWI'ALRIGWS
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iExplaggtory Note: One at th: panics suggested that the present subsection

(3') be substituted for the present subsection (2'). The Committee is of the

opinion that the Inclusion of both ('2) and (3) might pmvide a basis for

compromisej

Human Dignity

Every person shall have the n'ght to respect for and pretgction of hi: or her

dignity.

Personal Liberty

Every person shall have the right to hts or her personai liberty. Which shall

Include the n'ght not to be detained without trial.

Security of the Person

(1) Every person shall have the right to the security of his or her person

('2) No person shall be subject to torture of any kind. whether physical.

mental or emotional. nor shalt any person be subjem to cruel. tnhumah

or degradmg treatment or puntshmem.

Servitude ted Labour

No person mbject to servitude. forced labour or to explotmnve labom

practices.

lExplangtog Ngte: The C0unc11 has not yet explicitlv agreed on the mciusmn

of this right, but it appears to be acceptable to all the. parties since no

objections have been 1-211de

TECCOM/FlNDAMENlAI RIGHTS

FIFTH REPORT ll JI'NF. IWH  



SENT BYzANh . _ . . . '
C ,14 6-93 t10-41AM ! ANC NEG COMMISIONe- 021 222626:# 8/19

EMBARGOED UNTIL DELIVERY/TABLING IN

NEGOTIATING COUNCIL MEETING

Privacy

Every natural person shall have the nght to his or her personal pnvacy and

no person shall be subject to searches of his or her person or home. seizure

of private possessions or the Vtolation of private communications.

Religion and Belief

Every person shall have the right to freedom of conscience. religion, thought.

belief and opinion, provided that nothing shall preclude the practice of religion

in State or State-ajded institutions on a free. voluntary and equitable basis.

Freedom of Expression

Every person shall have the right . freedom of speech and expressxon which

shall include freedom of the press and other media.

Assembly, Demonstration and Petition

Every person shall have the right to assemble and demonstrate w1th others

peacefully and unarmed. and to present petitions.

Freedom of Association

(1) Ever, shall have the right to freedom of association.

Without derogating from the generality of the provismns of seCtion

2(2). nothing in this SCCUOn shall permit discrimination on the ground

of race.

TECCDM Fl INDAMENTAL RIGHTS

FIFTH REPORT/H HJNE 1W3 
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13 Freedom of Muvement

Every person mall have the win to move freely anywhere within South

Africa 

Residence

Every person shall have the n'ght freely to choose ms or her place of residence

and to pursue a livelihood anywhere m South Africa.

igxmanatogx N018: The Council has not yet explicitly agreed on the inclusion

of this right. but it appears to be acceptable to all the pames since no

objecdons have been rmscdl

Departure from and Return to South Africa

Every citizen shall have the right to depan from and 10 return to South Africa.

Deprivation of Citizenship

Every ciuzen shall have the right not to be deprived of his or her citizenship.

Political Rights

(.1) Even r son shall have the right to form and to join a political party

and me freedom x0 make polmcal choices.

Every citizen of voting age shall have the right to vote in secret and

to stand for elecuon to public offxce.

TeacowFUNnAw-LNTA! RJGH'TS

FETH REPORT/H JUNE WV! 
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18 Access to Court

Every person shall have the right to have disputes settled by a court of law.

Access to Information

Every person shall have the right of access to all such information as is

necessary for the pretectton or exercise of his or her rights.

Administrative Decisions

Every person shall have the right to lawful and procedurally fair

admtntstrattve dectswns.

Every person shall have the right to be furnished with the reasons for

an administrative decasion which affeCts his or her nghts.

Detained. Arrested and Accused Persoms

(1) Every person who is detained shall have. the tight -

(a) to be Informed promptly m a language which he or she

undersumds ot' the reason for his or her detention:

(b) to be detained under condmons consonant with human dignity.

Including the provision of adequate nutrmon and medical

treatment at State expense:

to consult with a legal practitioner of histor her choice. to be

informed of this n'ght promptly and. where the interests of

justice so requtre. to be provided with the semces of a legal

practitioner by the State. and

to be given the opportunity to communtcate with and to be

visited by, his or her spouse. next-of-kin. religious counsellor

and a medical pmcttttoner of his or her ChotCe.

TECCOM/F'JNDA MENTAL RIGHTS

FIFTH REKWTIH JUNE 1993 
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(2) Every person arrested for the alleged commission of an offence shall.

in addition to the rights which he or she has as a detamed person. have

the right -

(A21) to be informed promptly, in a language which he or she

222e2e:#11/19

understands. that he or she has the right to remain silent and to i

be warned of the consequences of making any Statement:

to be brought before an ordinary court of law Within 48 hours

of the arrest or the firs: court day thereafter. and to be changed

or to be informed of the reason for his or her further detention.

failing which he or she shall be entitled to be released:

to be tried by an ordinary court of law within a reasonable time

after arrest. and

to be released from detention with or without bail. unless the

interests of justice require otherwise.

Every accused person shall have the right -

(8)

(b)

(C)

(d)

to a public trial by an ordinary coun of law;

to he informed with sufficient paniculanty of the charge:

to be presumed innocent and to remain atlent during plea

proceedings or trial and not to testify during tnai;

to adduce and challenge evidence;

to be represented by a legal practitioner of his or her choice or,

where the interests ofjusuce so demand. to be provtded with

legal representation at State expense, and to he informed of

these rights;

nor to be convicted of an offence in respect of any act or

omission which was not an offence at the time it was

committed, and not to be sentenced to a more severe

punishment than that which was applicable when the offence

was committed:

lettcown'hTMMmrf A1. RIGHTS
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(g) not to be convicted of any offence of Wthh he or she has

previously been convicted or acquitted;

to have recourse by way of appeal or review to a higher court

than the court of t'trst insmncc:

to be med in a language which he or she understands ort

failing this. to have the proceedings interpreted to him or her,

and

to be sentenced thhm a reasonable time after conviction.

Eviction

No person shall be removed from his or her home. except by order of a court

of law after taking mto account all relevant factors, mcludmg the avatlabthty

of appropnate alternative accommodation and the lawfulness of the

OCCttpation.

Economic Activity

Every person shall have the freedom to engage tn economic activity.

(Egplanatorw Note: The Council has as yet not agreed on the inclusion or' this

right. One party contended that the inclusion of this right was unnecessan.

while another objected strongly to its inclusion. The latter preferred a

formulation which placed a duty on theW to prOthe for the

promotion of the improvement of the quality of life enabling economtc

growth. human development. social justice and equal opportunity for all.

The Committee 15 unable to produce an acceptable ahemanve formulauon. in

the absence of agreement or f ' riebate 1.". Council which might

:ndtcate common ground among trues.

.21; .7 mmtttee ;., tunhermore concerted about Lnnat'tnt t and gender

.t ttrtmmauon tn the eccynomtc Spherc whtch mght not Jed by this

.tght as presently formulated)

tkccom r t. m - hMb'VTTA' RJGHT?
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24 Labour Relations

Workers shall have the right to form and mm trade unions. and

employers shall have the right 10 form and join employer:

organisations.

Workers and emphyyez) shall have :he n'ght to organise and bargain

collectively.

Workers shall have the right .L-.. ,uieczr :ctione including the

right to smke, and employers shall km: the . :o lock out workers.

iLwihngg ane: The Council has mm 7,: .ztly agreed on ,

muusmn of the rights in subseeuon ('3) but they Hc accepttW x

me parties since no Objecuons have been re. .L 'nn- 1'.

recommended that an appropriate labour forum he consul: e um _ a ,

with the mclusmn of labOur reiauons nghts m general. There are h;)paren1

concerns that the enuenchmem of some of the rights m this Chapter will

adversely affect the n'ghts presezhh enjoyed by workers under existing

legislation. Comment from h' Appropriate forum: in this regard is a

prerequisite to the Commute: W-mng wuh the matted

E'ez'm-pemy

Every person shall have the n'ghl to own property.

Exproprianon of propeny by the State shall be permissible in the

pubhc mterest and shall be subject either 10 agreed compensanon or.

failing agreement. to compensation to be deter mud by a court of law

as just and equitable.

(191g: The Council has as yet my. agreed m: :nclusion of this right.

There IS no difference of opinion 21.: 10 the ineieixmn of the right in general.

but subclaum: (2) of the Comnzw'm :, present p: I 15 controverSIal. One

of the pames suggested the folmung formumi

h'Legxsiauon should be adopted winch provmes :r; :hall be no

umpulsory acquisition of property by the State, excer- Hlbhc imeresx

gmd according to lawful procedures. buch . wrrwde for

appropriate compensaum, 10 be uiculmed me: "u .h 1. oh; ,. r Story of

TECCOM'FI .1 Mi'lH'l's

FfFlh "(F )W? 
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the acquisition of the p? any. the use to which it is being put, the availability
to the State of rCSUui-.C5 and the inn-rwsts of those affected. The
determinattonshall be madu w an indepewcm Tribunal. subject to review bv
the courts. " I

The Committee is of the opinion that the following alternative formulation of
'SLJUCIaUSE ('2) mtght provxde a basis for compromtse;

Expropriation of property hv the m.ttc xhall be pe missible in the

:mbhc interest and shall be sulvect em: m agreed compensation or.

f;ui1ng agreement. to coripem. an m s emitted by a court of law

1: mst and eqmtabie takmg mm account .z. want factors. includmg
the. use to uhs f property 15 hem: mt, the history of tts

acqutsition, 1t; - . value; the availabiiitx. m the. State of resources
and the interests at H1086 affected.")

I'm 6,. unmeul

Knot: H35 the nght m an environment which :5 safe and not
:4: K: hts or her health 0r well-being.

thxplanatorvigge' '1 he. conservatlon ot the environment is catered for under

the concept of "Weii-Fv'xug". Further developments of this right are more
appropriately within :t preserve of the elected constitutionvmakjng body.)

Children

cry chiid mu have the right urity, basic nutrition and basic health

xiccs not to be subject I: ' m t 't

I .mguage and Culture

Every person shall have the right to use the language and t0 panicip t
t-ultural life. of his t rr choice.

TECCCM/FUMMMLM'M RIGHT:
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29 Education

hvery person shall have the nght -

(a) to basic educatlon and to equal acetate; to educational institutions:

(b) to instruction in the language of his or her choice where this is
reasonably practicable. and

(c) to establish where practicable. edumtmnal institutions based on a

common culture. language or religion, provided that there shall be no
racial discrimination.

IExplanatorv Note: The Council still has to agree to the inclusion of
educational nghts m the present Chapter Of the transitional Constitution, One
of the pames proposal the tmlusion 0f the followmg prowsxon:

"The religious-orjenmtion 0f or the medlum of instruction used in any
primary, secondary or tertiary educational institutit'm shall not be altered
without the. COHK'UYR'HICC of the corm-nasmty served by that institution or. in the

raw of a tertiary educational instttuuon. without the concurrence of the
utmtmihng body Of that institutton."

Thr t'ummittee recognises the need for the protection of this type of interest.
Em not in this Chapter.)

Limitation

thh the exception Of the rights and freedoms referred to in ISeetitm 6(2). 7
(excepting the right not to be subject to forced labour). 9 (excepting freedom
of religion) 21 and 271 the rights and freedoms entrenched m this Chapter my;

be limited by law of general application provided that Such limitation -

(3) shall be permtssible only to the extent

(it necessary and reasonable. and

(ii) justifiable in a free. open and democrauc somety. and

(b) shall not negate the. essenual content or" the right or freedom m
question.

'I'I'Ftttmtl-T'NDAMILN'I'AL thimx

I'IPTH REPORT :1 JUN); 1993
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(Explanatgu Note: The Committee i: not m a position IQ finalise the list of
rights and freedoms to be Included as exceptions to section 30. The matter
is still under tnvestigauon. Among other things the Commtttee is also
considering whether it is necessary or proper to determine now whether
seetion 30 should be applicable to certain clauses in the Chapter.1

Suspension

(1) "the rights and freedoms entrenched as fundamental may be suspended

only to the eXtent demanded by the situatitm and in consequence of the
declaration of a state of emergency proclaimed prospeetively under an
act of ithe legislaturel.

Any such suspensxon shall comply with the following requirements:

(a) A state of emergency may be declared only where the security
of the State )8 threatened by war, invasion. general insurrection

or disorder or at a time of natural dtsaSter. and if such

declaration is reasonably necessary to restore peace and order.

The declaratton of a state of emergency and any action.

whether a regulatton or otherwise. taken in consequence of that

decimation. shall cease to have any effect unless the decimation

is raLifted by a ma_yority of the total number of the directly

elected members of (the legislature) wnhin fourteen days of the

declaration.

No state of emergency shall endure for longer than six months

provided that it may be renewed. subject to the ratification of

such renewal in the manner referred to in paragraph (b).

The Supreme Court shall be competent to enqutre into the

validity of any declaratton of a state of emergency, any renewal

thereof, and of any actton. whether a regulauon or othemtsc.

taken under such decimation.

Neither the enabling legislatmn which prOxides for the declaration of

a state of emergency. nor any action taken in consequence thereof.

shall permtt or authorise -

!tr(-CUNLhF!ML)AMFNI:ALR1(iHJl5
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ta) the creation of retrospecnve crimes:

(b) the indemnificatton of the State or persons aeting under its
authority for unlawful actions taken during the state of

emergency, or

the Suspension of this section and of secuons '3. 6(2). 7

(excepting the right not to be subject to forced labour). 9. 16.

18 and 27.

(Explanatou Note: The Commtttee is not m a position to t'tnalise this
hSt 0f nghts and freedoms to be included as exceptions to sectton 31.
The matter 15 still under investigation. Among other things the

Commlttee is also considenng whether it is neCessary or proper to

determine now whether sectton 31 shoutd be applicable to cenam

clauses in the Chaptenl

Any person detained under a state of emergency shall have at least the

following rights:

(a) an adult family member or friend of the detatnee shalt be
notified of the detention as soon as is reasonably possible:

(b) the names of all detainees and the measures in terms of which

they are being detained shall be published in the Government

Gazette Within t'we days of their detention;

the detention of a detainee shall be reviewed withtn ten days of

his or her detenuon by la court of law1 which shall be entitled

to order the release of such a detainee if satisfied that such

detentton is not reasonably necessary to restore peace and

order. The State shall submit wntten reasons to justify the

detention of the demnee to the town). and shall furnish the

detamee with such reasons not later than two days before the

review;

a detainee shall be entitled to appear before the coun in perscm,

to be represented by legal enunsel. and to make representations

against the continuation of his or her detention;

thplgnzggQ/A Ngle: The Committee could not reach
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agreement on the reviewing mechanism and thl investigate the

matter further.1

a detainee shall be entttled to have access to legal

representatives of his or her choice at all reasonable times;

a detainee shall at all times have access to a medical

practitioner of his or her choice;

if detamed for longer than ten days the detatnee shall be

entitled to the review procedure in subsection (4)(c) before the

expiry of each subseQUent penod of ten days.

ENFORCEMENT MECHANISMS

The Committee is agreed that any person intent upon enforcing any of his or her

nghts or freedoms should be entitled to proceed in the ordinary courts of the land.

provided that the enforcement of these rights does n0t result in existing legislation

betng declared invalid.

The Committee is also agreed that the procedure appropriate to, and the Judicial body

empowered to. adjudicate upon any proceedtng for a declaration that existing and

future legislation is invalid (by reason of its inconStstency with the provisions of the

proposed Chapter in 3. above) should be the same as the procedure and judicial body

which may he recommended for the determination of the validity of legislation m

relatton to the constitution. We are presently of the Vlcw that the question as to the

validity of legislation should not be determined by the ordinary courts but by some

land of constitutional forum. A special chamber as part of the Appellate DlVlSton.

an expanded Appellate Division or a forum separate from the existing Supreme Court

are three of the options to be considered. On the assumpuon that the provismns of

the proposed Chapter in 3. above will come into existence before the election of a

eonstitutton-making body, we would suggest that a mechanism for the determination

of the validity of legislation must be prowded for in the Interim

There seems to be. widespread support for the facilitative role which can be played

in the protection and enforcement of the provisions of the proposed Chapter by a

Human Rights Commissmt: wt .tt- amt. ln pamcular. Such a Commission could

fulfil a vital educative and t: .etmg mu mike the rights and freedoms more
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accessnbie. while an Ombud with wnde powers could oversee the appllcauon of this

Chapter m the admmxsxrauve sphere.

mm. H Cordcr
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