SOME COMMENTS ON THE 3TH REFPORT
OF THE TECHNICAL COMMITTEE ON A& BILL OF RIGHTS
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gesirable to repeating rights, particalarly when the
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Section 18: Access to Court
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Section 20: Administrative Decisions
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Sections o & Liberty and Security of the Person
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cffence for which be or she has previously been
convicted or saoguitted.

Section 22: Eviction

The reference ta the " lawfulness of the occupaticon’ is confusing
e seatiienn) fide s obto provide s factor relevant to the exer
of the couwrt’ s giscreti i relation to @viction order. &
couwrt wonld have no discretion to evict 26 o Wil in lawful
occupation. The ANC and C5Y formulation is clearer. v doss notb
remove the court’ s discretion te grant eviction but indicates
factor relevant to the exgrcise of that discreticn.

Section 23: Economic activity
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Section 25: Froperty

St the met, it o should be noted that there are & number of
s aimeEr G C the entrenchment of property rights in any form.
Mex i b by AR Canadian comstitn Ay . the recsnt Mew desland
constitution containsg & property clause. The domisnant view i
twe countriess is that the concept "property” admit f
AL R The entrenchment of private property rights might
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Balance of soocial and political powesr reflected in the
ar of bthe legislature.
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Bimd or ancther {(as sesns to be the case) the following broad
arguments should be kepnt in mindg:

(a) The history of property relations in 8
of the denial of property rights for the magord
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which balano G b property owners’ legibimate
in protecting thelr property against arbitrary confiscati
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bl Africae (1991) ang 1992
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sl Ve E L O af o the seconc subolauses o Article 28 will
t@ﬁd o favouwr market-value compensation hecsuss of the
inciusiorn of *hﬁ term Yiuvet and eguitable! {which is widely
irvterpere ted in bhe woeld s heaving this dmport).
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The proposedd ool an Lo vast dmprovemesnt oo this

formualation in &s much s market value appesrs as just one of

the Ffaotors to be taken into sccount by oa court when

considering the guantum of compensation. To avold any chance

ok S s e AR W hmwwv&r, Gikel sugaested that the e
gopad taded e g el e it et moare meateral te

"anoropriate e dn the original ANC formualat

For reworking the propesrty olause

that the German foroulstion i S&rticle

& appropriate model to follow. M

IET iu ilon) rather than "the right to own property” (&
particuler tenuwre formd is guaranteed. The socialization of
e ehip 4 weermertecd bbby ey bthe provision thet the 1t
1 akimeh G L B byl owhall be detersinsd by stabate” a

neErit that Mo ZE R R ulw § wver bhee puablio wesl®?,
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Ythe pubklic interesst and the inter
gof wepropgr iatdon.

The peculisr needs of Scouth African society could be served
adding to this basic structure in the following wavs

= by atiouwlating the essence of the institution of private

Froapmer iy Y

Ey

pEroperty in this rmuﬁtvv to e the protection of all esxisting

tenure forms coupled with the need i R O S T B L vl ke

praperty to alls

by glaborating the notion of public interest to incluwde the
tal desirability of land reform in peariticoulars
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Sections 27 & 29

clauses contain S soolo-economio right Hre et ma
T e s > sfould be priocitized in o a Bl Mights, and
hoasd e R s e ignored. Either

Ualisats (i i R e ek o

i Bowth Africae discriminate on the
noder . In family relations this discrimination
el @ SEr L0E Cons g : For wennernn. IF the initial CODESA
cowmnd tmert Lo & non st A Rl s aen et S i
dmportant o stipulate that the i B (L life af one' s

@11 be subject to

becomes &ll the mors wergent in o a Bill

e, doss not edxpressly secure eguslity
nle, Tor mo pEapde cultural life
(b THE R, S SR which may, parbicular
sadvantage women. Soccial and sconomic reality

ol domn open Lo women to avodd suoh mear e e

the Bill as presently worded it would be possible to

ch, uneogual marriacess are legitimate and that the ohe

wltural life’ showld trusp the eguality right and we think
s arowments might sucoess

werd 1 documented, oul ture and
(REsTutniah o35 and what “counts’ as culture
preunortes by the strongest, m AT B ;
: it owonld be unfortunat o vy bhe 1 ;
L imoto cultural right could usdersinsg the basic right to
egitality.

We wowtlo argus that the colause showld be amended to inglude
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14 June 1993

Dear Hassen and Zac

Re: Technical Committee Report on Fundamental Rights, here are my observations.

i

Most of my doubts about the earlier version have been eliminated or reduced, or the
problems have at least been put on the table.

I think the document needs a resonant preamble, which should be agreed to be the
Technical Committee, for example:

"Whereas all South Africans are entitled to enjoy freedom, equality and security, it is
necessary to provide a framework of guaranteed rights and freedoms for all covering the
transitional period while a new constitution is being drafted."

Clause 20 - Administrative Decisions

The right to lawful and procedurally fair decisions seems to be rather limited.
Presumably this will be worked on in the final Bill of Rights.

Clause 22 - Eviction

This might be acceptable if it is clear that the lawfulness of the occupation is only one of
the factors to be taken into account and not decisive of the matter on its own.

Clause 23- Economic Activity

I must repeat my strong disquiet about this clause which has been used in other countries
to undermine collective bargaining, to prevent the government from requiring persons
who have been put through university on government scholarships from being required to
work in the public service for a certain period of time, to oppose regulations dealing with
maximum hours of work and which could possibly be used to undermine any form of
compulsory contributions towards national health or social insurance schemes. It might
also act as a brake on environmental policies, redistribution of land and other socially
necessary undertaking. Furthermore it is painful to express this freedom in South African
without a corresponding right to work and right to be trained and to have credit facilities
to take part in economic activity.

Clause 25 - Property

The compromise proposal might be acceptable.  There is a meeting of the Land
Committee at the Centre for Applied Legal Studies tomorrow and I will discuss it with
them.

Clause 26 - Environment

I am not convinced that the phrase "well-being" is strong enough.

Clause 27 - Children

I still think the right to a name and to full personal development should be included.




I have skimmed through the clauses on limitation and suspension but not studied them at
all.

With regard to enforcement mechanisms, I feel the Technical Committee should
emphasise the importance of a fully legitimate body being ultimately responsible for the
application of the interim Bill of Rights. While the current Appellate Division has
reasonable standing as A.D.'s go, it is of fundamental importance that once elections
have been held and a new foundation for legitimacy of all state structures has been
established, a completely new and fully legitimate body be created to control the
application of the Bill of Rights. There are a number of judges in the A.D. and in the
Provincial Divisions who have the qualities to serve on such a body. However, the whole
project of establishing centrality of respect for human rights will be jeopardised if they
are being enforced by judicial mechanisms dating from the apartheid days. The key
would seem to lie in choosing a good, broadly based and fully South African panel to
combine ensuring that the constitutional principles agreed on are embodied in and not
violated by the new constitution, with ensuring that the interim constitution is being
maintained. It should be possible to distinguish between basic rights which all the courts
must uphold from day one of the adoption of the transitional constitution, and declaring
acts of the new parliament unconstitutional.

With best wishes.

Albie




