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14 June 1993

Dear Hassen and Zac

Re:.Technica1 Committee Report on Fundamental Rights, here are my observations.

1. Most of my doubts about the earlier version have been eliminated or reduced, or the

problems have at least been put on the table.

I think the document needs a resonant preamble, which should be agreed to be the

Technical Committee, for example:

"Whereas all South Africans are entitled to enjoy freedom, equality and security, it is

necessary to provide a framework of guaranteed rights and freedoms for all covering the

transitional period while a new constitution is being drafted. "

Clause 20 - Administrative Decisions

The right to lawful and procedurally fair decisions seems to be rather limited.

Presumably this will be worked on in the final Bill of Rights.

Clause 22 - Eviction

This might be acceptable if it is clear that the lawfulness of the occupation is only one of

the factors to be taken into account and not decisive of the matter on its own.

Clause 23- Economic Activity

1 must repeat my strong disquiet about this clause which has been used in other countries

to undermine collective bargaining, to prevent the government from requiring persons

who have been put through university on government scholarships from being required to

work in the public service for a certain period of time, to oppose regulations dealing with

maximum hours of work and which could possibly be used to undermine any form of

compulsory contributions towards national health or social insurance schemes. It might

also act as a brake on environmental policies, redistribution of land and other socially

necessary undertaking. Furthermore it is painful to express this freedom in South African

without a corresponding right to work and right to be trained and to have credit facilities

to take part in economic activity.

Clause 25 - Property

The compromise proposal might be acceptable. There is a meeting of the Land

Committee at the Centre for Applied Legal Studies tomorrow and I will discuss it with

them.

Clause 26 - Environment

I am not convinced that the phrase "well-being" is strong enough.

Clause 27 - Children

I still think the right to a name and to full personal development should be included. 



I have skimmed through the clauses on limitation and suspension but not studied them at

all.

With regard to enforcement mechanisms, I feel the Technical Committee should

emphasise the importance of a fully legitimate body being ultimately responsible for the

application of the interim Bill of Rights. While the current Appellate Division has

reasonable standing as A.D.'s go, it is of fundamental importance that once elections

have been held and a new foundation for legitimacy of all state structures has been

established, a completely new and fully legitimate body be created to control the

application of the Bill of Rights. There are a number of judges in the AD. and in the

Provincial Divisions who have the qualities to serve on such a body. However, the whole

project of establishing centrality of respect for human rights will be jeopardised if they

are being enforced by judicial mechanisms dating from the apartheid days. The key

would seem to lie in choosing a good, broadly based and fully South African panel to

combine ensuring that the constitutional principles agreed on are embodied in and not

violated by the new constitution, with ensuring that the interim constitution is being

maintained. It should be possible to distinguish between basic rights which all the courts

must uphold from day one of the adoption of the transitional constitution, and declaring
acts of the new parliament unconstitutional.

With best wishes.

Albie

 


