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INTRODUCTICN

The South African Law Commlsszon was established by the

African Law Commxssion Act, 1973 (Act 19 of 1973).

The present members of the Ccmmzssxon are:

The Honourable Mr Justice H J 0 van Heerden (Chairman)

The Honourable Mr Justlce P J J Olivier

Advocate G G Smit

Mr J E Knoll

(Vice-Chairmanl

Professor D J Joubert

Dr w G M van Zyl

Professor C R M Dlamxnx

The Comm1551on's offices are on the 8th Floor, 238 stagxe Street.

Pretorla. The postal address is:

The Secretary

South African Law CommlsSLOn

Private Bag X668

PRETORIA

0001

Telephone: (012) 3226440

The preject leader responszble for the project is the

Mr Jpstice P J J Olivier. The

Honourable

researchers concerned with the

project are Advocates G O Hollamby, A N F van Vuuren, J H

Potgieter. M F Palumbo, M M Bekker, H C Smuts. P A van Wyk and N F

Schroeder.
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SUMMARY OF THE MOST IMPORTANT CCHCLUSIOHS AND

THE SOUTH AFRICAN LAW COMMISSION IN ITS INTERIM

GROUP AND INDIVIDUAL RIGHTS. AUGUST 1991

RECOMMENDATICRS 3?

REPORT REGARDING

1.1 In March 1989 the South African Law Commission published a

working paper on the protecticn of group and individual rights in

South Africa. In that working paper a case was made out far a

full, gusticiable bill of rights that would proteCt individual

rights in a new South Africa. The whole of South Africa was asked

to comment on the proposals contained in the working paper, :0

submit new or alternative proposals and to join in the work of

refining the report that was ultimately to be brought out. The

response to this invitation was overwhelmingly positive. The

CommisSLOn has now completed an interim regort, published

simultaneously herewith. As the interim

 

resort runs to 702 pages.

this summary of the main CCUClUSlOnS and recommendations :5

presented for the convenience of interested persons. The

Commxsszon would emphasise, however, that meaningful discuSSion of

and debate on the Commissionis conclusions and recommendaticn

will be posSible only if the interim regort is studied in its

entirety, since in that report the supporting facts and arguments

are presented in far more detail.

A. GEEERAL BAQKQRQQND

1.2 The idea of the existence of certain fundamental human

rights is a recurring theme in most philosophical schools of

thought in the world. In the extreme forms of

morai

positivism, where

considerations are excluded from the grounds justifying the

law, no place is given to the recognition of human rights.

1.3 The international community has given positive shape in many

different ways to the idea that every individual has certain needs

which ought to be enacted as positive law and which must then be

respected and protected by the state. The demand for the

recognition and the enactment of these needs in positive law has

become universal and is recognised even where in positive

enactments, conventions or treaties exist. This has

law no

become part
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of the modern international legal

contemporary international law.

1.4 As regards both group rights and individual

countryls conscitutional and legal past is characceris

ushortcomings and inequities. From the system of

r
parliamentary sovereignty, the absence of a bill of

real testing right for the courts and the withholding

franchise from our black citizens in particular, evolved a

political system based on racial discrimination. This system has

resulted in there being no proper provision in our legal system or

in our constitutional dispensation for the recognition of th

legitimate claims of individuals and groups to rights that :

recognised and enforced world-wide as human rights.

1.5 In this country today there is a large measure of consensus

that drastic reform is essential

created.

if a new dispensation is to be

This consensus suggests that in the field of the law and

in other fields such reform should take the shape of a new

constitution. This constitution should be aimed at absolute

fairness to. and as between, all individuals and groups so as to

guarantee peace and stability for the country. By this we do not

mean that drastic reforms in other fields, such as the economy,

social institutions and education, are not equally essential. The

ideal would be that all reform should take place on an integrated

and orderly basis.

1.6 The majority of people in this country accepts that the era..

of apartheid is past and that we are already in the process of

transforming our constitutional and socio-economic systems. It is

equally true that there are sharp differences when it comes to the

questions as to where this process should lead us, which system we

are going to adopt, and exactly how the process is going to take

place. No one can answer these questions with any certainty.

What is certain is that the vast majority of this country's total

population is opposed to further discrimination or exclusion or

favouring on the ground of race or colour. We are striving for a

 



system of equality before the law, and theretcre justlce. far

all.

1.7 :n spxte of conflict and violence, our natzcn LS at present

still in a hopeful phase: in the midst of widespread vxolence

there is a commitment to the quest for a peaceful solution. In

the process various parties, organisations and individuals are

working on proposals for a new constitution which will be able to

meet those aspirations. allay those fears and resolve conflict and

provide a framework for peaceful co-existence. The Ccmm1531cn's

contributions are but one of several efforts in this regard.

1.8 Essent1ally, what the South African ccmmunzty is engaged in

at present is an investigation into ways in which indivzdual and

community needs can be recognised and prateCted in the future.

Such an 1nvescigation and ultimate consensus are conditiChs i2:

constxtutional reform, because the scope of the recognlsed and

protected indivxdual and group needs will at the

the basis of the constitution.

same time for:

8. ?HE CUESTICN OF INDIVIDUAL RIGHTS

1.9 In Working Paper 25 the Commission dealt fully with the

origin of the idea of individual rights as fundamental rights.

The different schools of thought in the history and development of

the better-known bills 0

not repeated here.

f rights were discussed at length and are

1.10 In the numerous submissions to the Commlssion in response

to the publication of Working Paper 25 there was strong general

support for the idea. as proposed by the Commission, of the

protection of individual rights in this country by means of an

entrenched bill of rights justiciable by an independent

judiciary, because this involves a new order based on equality

before the law, non-discrimination and the safeguarding of the

human being's most fundamental needs and liberties.
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1.11 However, there were also obi in orihcicle :3 this

idea. These objections are dealt with fi:st.

1.12 The first objection is of a golitical nature and ::mes

from the ranks of those generally known as conservative whites.

The main points of criticism. from inter alia the Ccnservativ

Party, the Herstigte Nasionale Party and a number of Afrikaner

organisations and numerous individuals, are the following:

The granting of universal franchise will result in black

domination, which these respondents find unacceptable.

The proposed bill contains "politicaiH ;:ov151:ns

placing a prohibition on disc imihation and clearly aiso

on differentiation, with the result that L

option is exercised in favour of the political

on the left of the political spectrum in South

The CommiSSion therefore makes an ideological

alien to the grguo-orientated
thinking which is

characteristic of the vast majority of Afrikaners. The

socio-economic and political rights contained in the

bill are aimed at the acceptance and establishment of an

egalitarian socialist system where there is no

protection of group rights. The bill is indifferent to

the interests of Afrikaners as a group and makes no

attempt to afford protection to the Afrikaners or the

whites in general or to any other group.

The proposed bill does not protect the right of a people

to self-determination.

The doctrine of equality in the Commission's approach is

unacceptable.

It is contended further that the Commission is trying to

deny the liberalistic nature and origin of the human

rights idea; that clearly a veil is drawn over the

Communist nature and origin of the Freedom Charter;
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lpeace and stability without dominating one another

5

that the Afrikaner nation's rights cannot be protected

merely by protectin individua rights; that people

cannot be changed by laws: that a group of geopie

(lawyers or others; cannoc draw up a set of rules :7

which a multiracial and multinational society can be

ordered; and that no recognition is given to the right

to preference for what is one's Own.

Against the background of the history of other ccuntsies

in Africa a warning is sounded that black people Hill

stand together in spite of tribal boundaries and

political divisions as long as they stand againSt

whites. Once they have seized political power, however,

the majority group takes over and subjugates the rest.

In Africa, time and again, :he leaders cf

parties (Muzorewa and Smith in RhOdESLa; Welensky and

Nkumhula in Zambia: Elundell and Kiano in Kenya; have

just prepared the way fer the terrorist leaders to gain

political power.

The Commission's proposed bill is typical of human

rights thinking which is rooted in natural law and

humanism and which is characterised by the exaltaticn of

man, the glorification of man, the rejection of

authority and responsibility, and ttust in

instead of in God.

reason

The idea of a unitary state in which peoples can live in

is

unrealistic and far-fetched.

The Commission's proposed bill will mean the end of

racial differentiation and racial discrimination, and

the death of apartheid.

Black people are merely using the cry of human rights in

order to undermine white rule and seize political power

for themselves. Once they have seized political power
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they will show no further interest in the

others nor will they respect those rights,

would stand in the way of what every black

has always nad in view, and that is to seize

to dominate and monopolise the police and the

law.

1.13 The CommiSSLon carefully cenSidered the

objections to the introduction of - bill of rights

Africa. Attention was also given to th critic15m

Commission's proposed bill that it would not sufficiently

the interests of certain communities.

1.14 In contraSt with

numerous tokens of

be introduced in this country.

Africans of all population groups, Languages and

form of personal discuSSLOns, letters. telephone

submiSSions, :ral testimony, newspaper articles

newspapers. and publications in general

professional journals.

periodicals

Likewise they came from numerous

in other countries.

1.15 The Commission also noted a general trend in the

particularly during the past eighteen months, 5

respect for human rights and the

toward

promotion of the _Efective

pronection of those rights. This trend is perhaps more striking

in Eastern Europe and the USSR, where large-scale democra:isaticn

has taken place and is still under way. This includes greater

respec: for fundamental rights, inter alia, equal partiCLQetion by

all citizens in the government of the country,

the multiparty system and

__________

the recognition of

the abolition of oppressive legislation.

But this process is also clearly discernible in South America,

where at present, unlike five years ago, there are no longer any

military dictatorships and there are now democratic governments.

Great changes are taking place as regards the respecting of human

rights.
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1.16 The same process is taking place in Africa. A conSiderable

number oi African states have gone through an evolutionary process

and a:e now ridding hemselves of the unworkable ideologies of

dictatorship, the one party state, socialism and the denial of the

rights of the individual. The reasons for this are many and

various and include the raising of the general level of educatlcn,

the emergence of better qualified lawyers and politicians with

wide: experience and better insight, and the empirical observation

of the failure. particularly in the economic sphere, of the said

ideologies in their own states and in the Communist bloc.

1.17 Hitherto in South Africa, lip service has been paid to the

norms of democracy. The reality has been that the whites

able :0 establish and perpetuate

were

their political and economlc

dominance only by denying some of the most fundamental human

rights of other citizens, for example the denial of the right :0

vote in the highest legislature, restrictions on property

ownership, on freedom of economic activity, on freedom 3 H
.

movement, on freedom of political activities, etc.

1.18 The normalisation of this situation and the cr

honest and full system of human rights are seen

many whites and indeed as the end

eation 0t an

as a threat by

of their present privileged

position. The institution of a citizenship valid for all in this

country and the granting of equal rights to all - inter alia the

right to vote in the highest legislature and access to ownership

of all land and to all means of production - necessarily mean the

disappearance of the statutory privileges of the whites in this

country. iThat there is strong resistance to such a new

therefore understandable.

order is

. 1.19 The Commission has no- doubt, however, that the old order

was not morally or legally justifiable and that it should

no longer be maintained. From th

or could

e Commission's study it became

clear that the old order must disappear and make way for a full-

statured human rights regime in which the fundamental rights of

all individuals in this country are protected on a

equality.

basis of
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1.20

to

There can, after all, be no ethical or juridical objections

a system which offers equal opportunities and equal protecc;cn

to all citizens and which leaves it to those citizens, each

according to his or her own ability and diligence. to realise

their full potential.

1.21 The Commission is therefore convinced. and it t

that an honest and full-statured bill of riqhts iustici'

independent iudiciarv should be an essential part

constitution for this country. The Commission also

however, that the fears of minorities in our countr?

recoqnised and addressed, and refers to what will be

reqardinq qroup. community and minority :ichts.

1.22 The second objectign is of a religious nature and also

comes mainly from the conservative whites. The gravamen of :h

objection is that the Commission's bill (like all bills oi rights;

is humanistic and liberalistic and that it falsely seeks grounds

for the doctrine of human rights in the Christian faith.

1.23 On the other hand, the exact opposite arguments came f'om

numerous church circles and academics. The views of those who

reject human rights from Christian perspectives were

refuted by Professor L M du Plessis,

Stellenbosch:

for example

a legal philosopher from

Reactionary theology .. is nurtured by the fear among South

Africans belonging to the privileged minority group of (and

gnawing uncertainty about) socio-political transformation in

South Africa that inevitably undermines existing certainties

of the apartheid dispensation. For example, "eternal

Biblical verities" ate feverishly sought which can help to

entrench the position of the privileged in our society

against the claims of the oppressed. For reactionary

theologians liberation theology- is enemy number one and

"liberal theology" is enemy number two. In addition, they

not only have close links with far right political groupings

but also with the seeurocracy (especially in the Defence

Force). In short, reactionary theology is not an unexpected

freak phenomenon in the era of inevitable socio-political

transformation that South Africa has entered: it is an
altogether predictable backlash of theological

filibustering.
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This also ultimately explains why the idea of

rights as such and in particular also the proposals of the SA

Law Commission for the more effective protection of human

rights have been reacned to with such vehemence. Reactionary

theologians rightly appreciate that more effective legal (and

politically more honeSt) protection of human rights in South

Africa. inter alia, by means of a charter, must sound the

(equal) human

death-knell of the status guo of apartheid - hence their

frantic attempts to scuttle initiatives that may result in

the more effective recognition of human rights by denounCinq

these rights theologically and even demonising them.

(Translation.)

1.24 It is clear that the majority of South Africans whose

views are known and as represented by church denominations support

the Commission's proposals regarding human rights protection and a

bill of rights as part of a

majority of th

new legitimate constitution. The

e major denominations (the Nederduitse Gereformeerde

Kerk, the Apostolic Faith Mission, the Methodist Church. the Roman

Catholic Church. the Churcn of the Province of Southern Africa

the Presbyterian Church of Southern Africa) support the ntine ole__:___-_5-_"'-'5

of the Commission's proposals.

1.25 As regards the objections on religious

Commission remains convinced that the protection of

even in the form of a bill of rights as part of the

is not unbiblical or unchristian.

grounds. the

human rights.

constitution,

1.26 In the Commission's view, the proposed bill contains

nothing that conflicts with any religious principles.

1.27' The thi d ob' i n raised against the Commission's

proposal is that in Africa. and therefore also in this country,

effective human rights protection cannot be achieved.

1.28 Several respondents contended that in Working Paper 25 the

Commission did not devote enough

Africa.

attention to human rights in

More than once it was stated that the protection of human

rights in other African states had failed. The suggestion is that

that will also be the case in this country. The

is that the protection of human rights in this

inference, then.

country would be
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futile and the attempt should be abandoned. The implication is

that the whole process of democratisaticn might just as well be

abandoned too.

1.29 The Commission does not accept that because human rights

protection has not yet been successful in other African states it

will not be successful here either. Circumstances such as the

composition of the population, the general level of culture,

respect for the law and historical background differ from country

to country. As the Commission showed in Working Paper 25, the

idea of human rights protection is not foreign to African

jurisdictions or to our own citizens.

1.30 Having gone into the reasons for the failure of human

rights protection in a number of African states. he CsmmisSicn

considers that this objection does not hold water.

1.31 The CommiSSion is convinced that. civen a leaitimate

process of makinq a new constitution for

igglggeg a jusggciap;g bill of richts.

wi r

this csuntrv. which

such a constitution and

N ' ex . in h

u wel in Af

the

es in

h nin th c

Qempgracyi but should not bar the way

m a ' n ' u i

m n' m t c rantee

to the introduction of a

i vi h o

1.32 The Commission still recommends that a full, entrenched

bill of rights justiciable by an independent judiciary should form.

part of a new constitution for this country.

c. 'r mam F A H AFRI 'N BIL 15' RI TS' TH POINTS O?

m

1.33 The real, relevant debate concerning a bill of rights for

South Africa relates to the ggngggg and the cgming into being of

that bill.
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1.34 As regards the content, the difference between the two

main schools of thought can be reduced to the queStzon: Are only

the first generation rights to be protected, or also the second

and third generation rights?

Many South Africans are quite prepared to see the first generatze

rights protected, but resist the idea of second generation rzghts

end the Lnevitable correlate thereof, namely affirmative acticn.

To many other citizens, the second generation rights are.

the very rights that matter in the new South Africa.

however.

1.35 The first generation rights (or the blue rights)

C-ass;cal Western c1vil and political rzqhts.

%.36 These numan rzghts centre upon the indivzdual.

examples of these rights are:

The rzght to the protection of life

The rzght to liberty

The right to property

The right to freedom of movement

The right to freedom of speech

The right to privacy

The right to vote

The right to be represented in government

The right to assemble and to demonstrate

The right to citizenship

The rzght hot to be arbitrarily detained

The right to legal representation

Procedural rights, i.e. rights that operate in the event

of arrest. detention, trial and sentencing

1.37 The second generation rights (or red rights) are the

socio-economic rights and are identified with a socialist view of

the role of the state.
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1.38 There are many human rights that may belong under

category of second generation rights. Examples are

following:

The right to medical ca:e

The right to food

The right to houszng

The right to work and proteCtion against unemployment

The right of employees to equal pay for equal work

The right of employees to rest and adequate fccd,

clothing, houSing and medical care

The right to education

The right freely to partiCLpate :n the cultural L: e of

the community, :3 enjoy the arts and t: snare ;:

scientific advancement and its attendant :ehei; s

The right t: the care of the aged

9

latesc category of rights and include the so-calle

rights", such as the right to peace. the right

determination, control over natural resources, the

1.39 The third generation rights (or the green :; h

development, the right to information, minority rights.

right to a clean and safe environment.

1.40 The traditional view of the protection of human ights 15

that these rights must be expressed in negative terms in the sense

that they may not be infringed. The mechanism for giving effec:

to the "negative" human rights 15 that of a testing right cf an

independent judiciary in terms of which infringing legislative.

executive and administrative acts can be set aside -as for example

in the USA. This approach goes hand in hand with the traditional

view of human rights as first generation rights.

1.41 However, the rise of the second generation rights (the

socio-economic rights)' and also the

creates this problem: the

third generation rights

needs concerned apparently call for

more than mere negative protection. They call for state action.

2' .-_.- .. . . .- 
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posztive xmplemencation. But how can this be done and how 15 sucn

a posxtive duty upon the State to be enforceable?

1.42 According :3 traditional Hestern thinking :her

serious conceptual and practical problems

second

e are

in recognzsing :he

and third generatzcn rights as enforceable rlghts. How are

these rights to be enforced against the state?

order the state to

How could a court

provxde houszng or employment for all Cltzzens

on an equal ba51s? What would happen if the state simply cculd

not afford this?

1.43 The problems ccncernzng the recognition and protectzcn c;

the second and third generation rights are. therefore, by no means

problems of procedure :nly. what

fundamental issue.

.3is involved here '" a

1.44 The first generation rights evolved in Western countrzes

during periods when the acquisition of Civil and politicaL

rights, for example the franchise and property rzghts.

sufficiently enabled citizens to achieve equality and prosperity

by using their own initiative and talents

economic spheres. With civil

in the socxal and

and political rights as common

denomxnator. opposing political parties were able

programmes differing in emphasis

to advocate

for social and economic

legislation to secure maximum voter support. Therefore. there was

little or no need to view socio-economic needs as fundamental

rights or to entrench them in a bill of rights.

1.45 In the Third World. and especially in Africa, the posxticn

is quite different. Here the idea of human rights evolved t1-.

continents where and in times when there was enormous population

pressure, poverty, unemployment and underdevelopmenc of th

infrastructure with regard to housing,

other necessities of life.

medical services and many

The primary needs of citizens in these

housing, work, training, medical

There is not much point in telling the poor, the

jobless or the illiterate that they have freedom of speech if

are dying of hunger or exposure or a treatable disease.

countries are those of food,

services, etc.

they
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1.46 For this reason, and quite understandably, the citizens oi

these countries have developed the View that fundamental r- it

also include claims that the state must be responSible 5::

ptov1ding food, houSing, employment, training, medical care

other neceSSities. Thus we find th formulatien cf second

many of the new Third World bills of rights,

among them the Banjul Charter.

generation rights in

1.47 As has been shown,

experts usuall

some Western lawyers and constitutional

Y argue that these rights are not enforceable by the

courts and are therefore not Hrights". According to this argument

they more properly belong in the programmes of political :arties

or in a set of non-enforceable guidelines. The response :3 this

25 that the argument is formalistic. If there is a need 5:: a

right :3 be recognised, the law should find a procedure 5:: -:s

realisation, even if this means reforming the eXistinq procedure.

Ubi hes :bi :emedium is the very principle on which Western Legal

systems have evolved: where there is a right there 15 a legal

remedy.

1.48 In some Western circles it is also contended that the

recognition of the second generation rights is socialist and

demands great economic sacrifices. even impoverishment, of the

state and of those citizens who are selE-supporting. It is feared

that the "haves" will have to make great sacrifices to satisfy the

socio-economic needs of the "have-nots". This also calls for a

completely new view of the role of the state.

1.49 The answer to this is that if we are in earnest about human

rights and justice these sacrifices are precisely what is called

for and that the stereotyped view of the state is outdated.

1.50 A corollary of the problem referred to is that of

affirmative action, i.e. state

communities tha

action aimed at favouring

t have lagged behind or are underdeveloped so as to

achieve equality in real terms more speedily.
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1.51 Those who advocate the -ecoqnition of soc1o-econom1c

rights as fundamental rights that must be protected by --n

const1tution naturally also advocate affirmative action to redress

existing disadvantage as qu1ckly as possible. The argument :-

simply that the granting of all first and second generation rzgh:

to all citizens of South Africa is going to make little diffeme

to the plight and daily lives of millions of those c1time

C

because they have no opportunity of enjoying those rights.

must be taken to erase the disadvantages w1th which they

contend at present.

have :3

1.52 Opponents of affirmative action argue that it 15 reverse

discr1m1nation, because some citizens would be favoured ever

others. Because of this, affirmative action would elicit great

res1stance. It is also said that 1: would result "
I

in a lcwer13; o

is argued that it would exact

sacr1fices from the "haves" because they would
standards. Further. 'tw-

grea (1

have to g1ve z;

disproport1cnately to advance those that have lagged behind.

1.53 The answer to this is usually that affirmative ac ion may

indeed be discriminatory, but then in a healthy sense. It should

therefore be accepted in that light, since the elimination of

inequalities eventually brings social peace. It is contended that

if affirmative action demands great sacrifices to begin with, then

such sacrifices are a fair price to pay.

The Commission's view

 
1.54 The Commission considers that the only correct anproach ls

t ak a s m athe 1 v1 w of our countrv. its cagggitigs and

 

 
potential and of our citizens and their neeg: gng gsgirggigns. As

far as possible everyone must be qiven his or her due.

pg_4done only by tryina to

This can

 

1dggg1gx a1; ggggg without being

 

and b ' h w th ne 3 an b ' ii in
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new aechanisms. In th':5 lies a wonderful Thallence,

opoortunity. for everyone in South Africa.

1.55 The Commission has tried to respond to this challenge in

this report and in the bill. The proposals contained in the

Commission's bill are based on the draft bill contained in Working

Paper 25. Those proposals have, however. been amplified, refined,

reformulated and rearranged as a result of numerous proposals. 2:

must be stressed again that the Commission invited everyone in

this country to react to Working Paper 25 and to take part in the

work of fashioning a bill of rights for this country.

Nevertheless, the Commission would stress that its proposals are

by no means prescriptive and that they merely serve as a ba51s is:

further debate and. we hope, the making of an end product which

will be acceptable to all South Africans.

1.56 In formulating the articles of the Bill, our approach was

to consider fully all proposals and conflicting views and tc find

the best solution. This often involved reconciling divergent

views.

D. SUMMARY OF THE MAIN FEATURES AND PRINCIPLES OF THE NEW

ERQZQSED BILL

1.57 It would not be practical in this summary to discuss every

article of the proposed Bill. because the full Bill is included in

this report and for the most part the articles speak

themselves and in most cases they are not controverSLal.

summing up we therefore merely draw attention' to a

essentials.

number

(a) O ati f th Bill

1.58 Article 1 attempts to state clearly that the rights set

forth in the Bill

s an i n.

are aimed at r ' h rel ti n be ween

The legislature, as well as the executive and

the administrative authority, therefore has the duty to observe

the rights set forth in the Bill. If they fail to do so, a court

   



17

of Law may set aside the legislation or executive or

administrative act in question. We recommend that 3

Constitutional Court be created which will be a Chamber of the

Appellate Division of the Supreme Court and which will adjudicate

questions of law regarding human rights an

as court of highest authority.

d constitutional matters

1.59 Article 39 nevertheless clearly

entitled to exercise

states that no one i"

the rights set forth in the Bill in such a

manner as to infringe the corresponding rights of others. The

same article also provides that in the interpretation of all

legislation which regulates only the relations between persons.

the courts must have regard to the provisions of the Bill and

cons: ue them in a manner consonant with the values enshrined in

the Bill.

1.60 With this clause the CommiSSion seeks to acnieve

insectatioh between the Bill and other legislation which regulates

only the relations between persons.

1.61 Article 40 provides that the Bill, once it has been placed

upon the statute book, shall apply to all existing and future

legislation and all future executive and administrative acts.

(b) First qeneration riqhts

1.62 As wide a spectrum as possible of civil and political

rights is covered. Of particular importance is the grohibiticn of

the _-oetete's favourinq or preiudicing any person on the

race. colour; language, sex, religion, ethnic

class.

ground of

origin, social

birth. political or other views or disabilities or other

natural characteristics.
.

1.63 Every citizen over the age of eighteen years has the right

to exercise the 39;; on a basis of equality in accordance with the

Constitution. Everyone has the right to form

and to be a member of Such parties.

political garties
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1.64
to expropriatlon oy

the state in the public interest and against payment cf 3:5:

compensation, which in the event of a dispute wxll be

by a court of law.

determzned

1.65 The follouan rights are recognxsed: The rzght to

protection of life, :3 mental and physical inteqr1t1, to personal

lihgrtg and safety, to a qood name, reputation and dicnzgl, to

and
Qgixggx, to freedgm gf sggggh, to freedom to enqage 1n science

12;. to perform huristic acts, to protecticn aqains: fcrcet

Lgyggg, to frggggm of movement, to citizenship and :asspor:s, t

freedom cf association, to freedom of religion, lanquace an

th
culture, to

freedom cf

He 1; Cf the 1nteqr1ty of the famxlx,

and to reedcm i: assemole

ful ' and

1.66 Spec1al provision is made for the i hts hf chil
W

(Article 20) by, far example, imposzng a duty of support of

indigent children on the state and also imposing on the state a

duty to provide free state-aided medical care for every such chzld

and granting a right to free state education up to the end of the

primary school phase.

1.67 The right to education and training is set forth in

detail.

1.68 Women!s rights are protected by a general prohibition on

discrimination on the ground of sex, by the right to claim that a

marriage entered into as monogamous shall be maintained as such

and by the right that wcmen may not be compelled to perform

military service.

(c) T

1.69 The solution suggested by the Commission regarding the

protection of these rights is of a dual nature.
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1.70 In the first place. the Commission avozds any attempt

make these rights justiciable and enforceable in a

:3

positive way,

since this will prove to be juridically futile and may plunge the

country into a serious constitutional crisis. Apart from that,

such attempts in the Constitution may make it very difficuit for

any future government to govern and to meet expeccations if it..

lacks th necessary means. Furthermore, such

undermine the credibility of the bill as a whole.

attempts can

In spite of all

this, the Commission does feel that there are quite a number of

second generation rights which indeed can and must, like the first

generation rights, be protected in a "negative" way - so that they

cannon be infrin ed by the state. For example, the CcmmiSSion

9

suggests that everyone should have the right to form and to be a

member :5 employees' organisations; to obtain a

accordance with supply and demand and ac

pOSition in

cordingiy to avail himself

or herself :f the employment opportunities that exzst; :3 be

allowed to provide against the costs of illness.

unemployment, uniitness for work, etc.: to

pregnancy,

provxde for :h

maintenance of a reasonable standard of living,

training; and to claim the available state

for education and

assistance with regard

to support and medical needs that may arise from physical or

mental illness or disability where the individual himself

herself cannot meet those needs.

or

1.71 In addition, a considerable number of emgloxees' tights are

proteCted: to work under safe, acceptable and hygienic

conditions; to work reasonable hours; to have sufficient

opportunity for rest, recreation and leave; to receive equal pay

for equal work; to be protected in his or her physical and mental

well-being; t6 be insured against unemployment

while on duty;

and to withhold labour;

practices.

and accidents

to take part in collective bargaining and strikes

and not to be subjected to unfair labour

1.72 However. a considerable

recognised as well:

number of emglgzers' rights are

to present labour opportunities and to employ

persons in accordance with their needs and having regard to the

workers' suitability, qualifications and level of training and
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competence: to requ1re of the emplOyee adequate produc:;:n cf

acceptable quality; to lock out labour; to termxnate :he

:3
services of the employee in a lawful manner; freedom of chalce

assocxate or form groups with others; :3 apply the ?flnCL;le

no work no pay in accordance with the law; to manage cne'

business; to make use of alternative labour; to nego:ia:e

bargaln collectively or individually; and to be p:otec:ed

unfair labour practices, including intimidation and victimzsatzcn.

1.73 With these provisions the Commlssion is in fact

afford the soczo-economxc rights

recognztion

:er measure

and protection than they recelve under the

rights which 1n a utopxan but unenforceaole fashzcn

of soc10-econom1c rights, as for example ln the

1.74 But the Ccmmxssion's bill goes further: it lays dawn

the state must use all the defined tights in the bill -

just the socio-economlc rights - as guidelines in the

execution and planning of

prov1sion,

legislative, executive and

administrative programmes.

1.75 This proposal goes further than all those systems - for

example the Indian system - which recognise the socio-economzc

rights only as directive principles. The Commission protects all

rights as protected rights, first in the "negative" sense that the

state shall not infringe them and secondly in a "posztive" manner,

in that all rights shall be used as guidelines in the legislative

and executive programmes of the state. In the former sense all

rights are enforceable by a court of law; in the latter sense

they are admittedly not enforceable by a court of law. but the

guidelines can in fact be realised through the dynamics of

political competition.

(d) Th: third generatign right;

1.76 The Bill recognises that everyone has the right not to be

exposed to an environment which is dangerous to human health or
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well-being or which is seriously detrimental to the

and protection of that environment.

CCHSEIVEELHC

(e) Prgcedurai rights

1.77 The Bill fully sets forth the rights of everyone with

regard to arrest, treatment while under arrest. the rights of an

accused person and of anyone who has been COHViCCSd. In

particular, it is provided that everyone who is arreSted shall

within 48 hours or on the next succeeding court day be brought

before a court of law and be charged in writing or informed ;n

writing of the reason for his or her detention. failing which he

or she is entitled to be released from detention, unless a court

of law orders further detention on good cause shown. Detention

without trial at the whim of the state is

This clause, read with the extended locus standi clause a;ready

mentioned, therefore guarantees the habeas corgus remedy .n our

law.

(f) Administrative 1'ustice

1.78 The application of South African law, or, if the

agree, of the indigenous law or the religious law of

groups, the retention of the inherent powers

parties

religious

of review of the

Supreme Court in respect of administrative acts and the

application of the rules of natural justice, are guaranteed.

(9) Circumscricticn or limitation

1.79 In the ordinary course of events and where a state of

emergency does not apply, it is customary for the legislature to

be able to circumscribe certain rights. Thus for example

municipal- regulations may provide that an owner may not engage in

certain activities on his property which are harmful or constitute

a nuisance. The Bill provides that such circumscription is

permissible only in so far as it is regggngb;1 negessarx (in other

words, it is justiciable by a court) for considerations of

security, the public order and

state

interest, good morals. public
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health, the administration of the law and the state. or the rights

of others or for the prevention or combating of disorder

crime. Circumscrzption may not

and

derogate from the generality of

a right; and some rights. such as those set forth in Article

34(1), may not be elrcumscrzbed.

(h) $25222EAQE

1.80 The Bill provides for the temporary suspension

rights during a state of emergency.

requirements for this: a

of certain

The Bill now lays down clear

state of emergency may be proclaimed

only where the security or continued ex1stence of the State 15

threatened by war. invasion or general insurrectlcn and the

proclaiming of the state of emergency 15 reasonably necessary :3

bring peace and order. It may not be proclalmed 5:: a perlod

exceeding six months and the proclamatlon and

regulations that will apply shall thhin

proclamation be ratified by not

the rules and

three weeks after

less than two-thirds of the

directly elected members of the highest legislature, failing whlch

they lapse. Certain rights may in any event not be suspended and

certain kinds of legislation relating to a state of emergency,

example legislation that permits cruel or inhuman

detention without trial or indemnity, is

for

treatment or

prohibited. Anyone

detained under emergency measures shall within seven days be

charged in writing in open court and is thereafter entitled to all

the normal procedural rights, including those of release and

hapggg cgzgug referred to above.

(i) Amendment or regggl

1.81 Article 41 provides that the Bill, including Article 41,

save (a) by a two-thirds majority

members entitled to vote in the

highest legislature ang (b) by a two-thirds majority of the votes

cast' at a referendum in which everyone entitled to vote in an

election in the highest legislature may cast his or her vote.

shall not be amended or repealed

of the votes of directly elected
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(j) Affirmative action

 

.82 Having considered the different pOSSibiliti es. :he

Commission recommends in Article 3(b) that the legislature may h"V.

legislation provide for, and make funds available to achieve.

equality before the law for all by ensuring that through

education, training, employment and financing programmes all

citizens are afforded equal opportunities of developing and

realising their naturalatalents and potential to the full

 
(k) Private discrimination

1.83 Although the bill is directed against state action L: mes:

necessarily deal with the question of "private discriminaticr

because it guarantees the right to association. Article '7(c;

provides that no legislation or executive or administrative ac:

shall directly or indireccly make available to an individual 4ho

or a group which merely on the ground of race or colour refuses to

assoc;ate with any other individual or group, any public or state

funds to foster the creation or maintenance of such discrimination

or exclusion. Further, the right to freedom

guaranteed, which means that state

of association is

action may not prevent or

restrain anyone from associating with other individuals or groups:

nor may the state compel anyone to associate with other

individuals or groups.

L. ENFORCEMENT MECHANISMS

1.84 The Commission considers that. if it is to be accepted and

retained as credible in this country, a bill of rights must be

provided with ggjggtgzg enforcement mechanisms.

suggeSts the following:

The Commission

(a) A ns ' i ur

1.85 As already mentioned, the most effective enforcement

mechanism is the jurisdiction of an independent judiciary to

declare invalid those laws and executive and administrative acts

 

X
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that violate the bill of rights. The Commxssion ccnszders that a

Constitutional Court, as a court of specialisation. which would

not necessarily consist of present judges and which would not

necessarily be composed of persons from among the ranks of senior

practising counsel. would be the proper tribunal for this purpose.

Having consxdered all the practicalities, such as the saving of

time and the avoidance of costs and duplication. the CcmmISSLOn is

of the opinion that the proper status for such a court is that of

a full-fledged Chamber of the Appellate Division of the Supreme

Court. All constitutional questions would therefore be

adjudicated in the ordinary manner by the lower courts

(magxstratesl courts and Provincial and Local Diviszons oi the

Supreme Court) and would find their way to the Appellate Divisxoh

in the ordinary manner and in accordance with recoghlsed

If

norms.

in the oplnion of the Chief Justice an appeal solely or :axnly

involved a constitutional dispute. it would be placed on the roll

of the Constitutional Chamber of the Appellate Division:

other agpeals would come before the General Chamber

Appellate Division.

of the

(b) A u C mm

1.86 Article 36 provides for the institution of a permanent.

full-time Human Rights Commission under the chairmanship of a

Judge of Appeal or a retired Judge of Appeal

therefore, Judges of the Constitutional Court) to

co-ordinate the education and training of the

respect of democratic values and human

(including,

undertake and

population in

rights. to initiate

educational programmes and information projects and to give advice

on any question as to the consistency

legislation with the Bill and on any

of proposed or existing

needs that should be met.

This Commission may also on its own initiative or on the grounds

of complaints lodged inquire into alleged violations of human

rights and publicly and in writing report thereon to the highest

legislature.
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(c) An omoudsman

 

1.87 the Bill prOVides, Ln Article 37, for the institution c5 5

fulletim ombudsman who, in addition to any other functicns,

aSSigned certain duties with regard to the

l!
)

protection of heme

rights. such as, for example. the investigation of

:3

complaints :5

maladministration, including violaticns of human :ights.

the investigation of complaints of unreasonable. unfair ::

discourteous conduct by officials and employees which infringe

human rights. action on behalf of groups, mediation, conciliation

and negotiation between ccmplainants and bodies complained Ci

regarding the infringement cf human rights and reportin thereon

to the niqhest legislature.

r
" GROUP FIGHTS

1.88 While there has been a new spirit of reconciliation between

important political parties and organisations since February 1990,

there are still many South Africans who seek their salvation in

the existence and protection of "rights" that are variously

referred to as "group rights", "minority rights" or "community

rights". The reasons for this are understandable. Our society is

characterised by deep divisions - accentuated by the policy of

apartheid in the past - between groups along the lines of race.

language, religion, culture, ethnicity, class, colour, tribal

affiliation. wealth. and political and ideological beliefs.

is no getting away from the fact that feelings of

fears

There

insecurity and

of domination by an antagonistic majority continue to be an

important reason for the emphasis that is placed on the rights

question.

in

1.89 The Commission is of the opinion that the whole question of

"group rights", "minority rights" or "community rights" cannot,

the Sggth Afrigan degate, be addressed unless it is

in

viewed in the

context of the broad national question and people's

that question.

perception of
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1.90 It would appear that the basic question that is giving

rise to so many uncertainties and fears and differences in

perception is whether we in this country are really one nation or

whether we are a plurality of peoples which simply occupy the same

country in loose but competitive association. Are we going :0

grow together into unity or are the

continue to fight for the

population groups GOlng :3

preservation of their own identity at

the expense of national unity? On these basic questions there are

great differences of opinion and, viewed as a whole. there are

three divergent points of view:

(3) There are those who reject the idea of a national

gnitarx state in which individual rights and minority

rights are protected. They first want to see the right

to self-determination of their people te.g. the

Afrikaner ;eople) recognised: they want a territcry of

their own to be granted to them: only then will the

question of the rights of individuals and minorities in

that territory or state arise. This, for example, 15

the stand taken by the Conservative Party of South

Africa, the official opposition in the white House of

Assembly.

There are those who see this country as a national

gni;a;x__;;;tg in which both individual rights and

community rights will be protected. Among those who

belong to this school of thought it is generally assumed

that individual rights will be protected in a bill of

rights. although there is as yet no finality as to which

individual rights will be so protected. As regards the

question of which community rights will be protected and

in what way this will be done, there is no agreement

either. The ruling Natioaal Party envisages an

extensive system: group values, such as language,

religion and culture, can be protected as individual

rights in the bill of rights; political participation

and the communities' say can be protected by constitu-

tional systems of power sharing and checks and balances.
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The African National Congress. on the other hand, ;,-9

averse from power sharing if it means that a minority

group will be given disproportionate weight

political process through, for example,

legislation, but recognises the protectien of

religion and culture in a bill of rights.

Lastly, there are those, for example the Pan

Congress, who envisage a unitary state in

tights will be entrenched: at most, a new government

will, after a redistribution of wealth. be in a pOSitien

to decide arbitrarily whether a hill :5 human rights is

wanted. Falling in the same category (as far

rights

as human

are ccncerned) are also parties and movements :3

the right of the white politic 1
2-. specttum which wish :3

retain the status cuo of white deminatiOh and are

oppOSing a bill of rights tooth and hail.UL.

1.91 The Commission has no hesitation in rejecting the iieas

The implementation of the said ideas will

inevitably give rise to serious conflict and violations

rights.

outlined in (c) above.

of human

From the reaction the Commission received to Working Paper 25, and

from our observations of daily events in this country, it is clear

to us that the way to resolve group conflict simply does not lie

in ignoring the existence of groups and conflict between them.

The answer is not forted assimilaticn. but balanced accommodaticn

in a real and a a'ust Remocracv.

1.92 Those advocating the ideas in (a) invoke the right to self-

determination of a Qggglg as a group right. A significant number

of parties, organisations and individuals subscribe to the view

that the group that must be protected is the Eggglg. To them,

every 29321.; has a sovereign right to self-determination. In the

South African context, this right means that every people is

entitled to a territory of its own where it can govern itself as

an independent nation and state. Therefore, they strongly object
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to the vision of the new South Africa as a unitarz state,

demanding the recognitic of the right :3 :artzticn

sggessign.

:dII
!

1.93 Chief among the proponents of the idea of partitisn are tne---un

Conservative Party of South Africa, the Afrikaner-volkswag, :he

Boere-Vryheldsbeweging and the Afrikaner Weerstandsbeweqxng.

besides which there are also many individuals.

1.94 Those belonging to this school of thought naturally

rejected the Commission's recommendations in Working Paper 25

almost without exception, the reason for thi being that :te

rights of the Afrikaner people or whites to govern themselves are

not recognised by those recommendations. The essence :i the

objection is that Working Paper 25 constitutes a threat :2 y .....

and in particular to Afrikaners.

!.95 The first "gIOup rightt that needs to be conSLdered

therefore, the riqht of a oeople t: self-determ1natzcn, :hic: 5::

the present purposes amounts to the right to

ngtitign.

1.96 The Commission has fully and thoroughly studied the 19931

arguments for and against the recognition and protection of this

right, inter alia with reference to the relevant rules of

 

international law and international resolutions as well as the

Roman-Dutch writer Hugo de Groot, who is regarded an authority in

this country. From all these sources it appears that a '
hright :

secession, as a unilateral juristic act. is subject to a plethora

of qualifications and prerequisites before it can come in:

existence and likewise before there can be any 13;; claim to

partition as a negotiated infringement of the sovereignty of the

state.

1.97 One of these qualifications or prerequisites, according to

De Groot, other eminent authors and Resolution 2625 (Xxv) of the

General Assembly of the United nations, is that so long as there

is a representative, democratic government which represents the

whg;g nation without discrimination on the grounds of race, colour
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in the term of

35 intequty oi the s:ate lS

recognxsed.

1.98 The CcmmszLCn's evaluation

the

this

people in respeCt

the fcllowan:

clear that there xs a need for self-determzna

for a people (national group) and that this need

recognxsed as a rlght by the :nternatetsal ccmmunxt-uu

certain conditions.

It is the sazd conditions recognition of

right that create problems 5:: .ose in Seven

pattzticn. Even 15 we accept that grcups sucn as

Afrikaner people, :he Zulu people. :he Xhosa pec

etc., have the :Lght :3 self-determznatlcn :k

implxes entztlement to partztzcn negotzatzc

secesszon through unLlatetal withdrawal), at least :

far as segesszon is concerned. :he canditiehs (v"

existing oppression by the state) do not seem to be

The Afrikaner people, at present the ruling minor

cannot invoke the condition of oppresszon. So fax

any of the black peoples which might have this argt

are concerned, a process of democratisatzon is in

under way. Mere unwillingness to become part of a

mixed state does not seem to constitute a just:

claim to-seggssion under international law.

In the case of gargit;cn, of course, one has to do

an agreement and the above-mentloned legal prok

relating to secession need not be applied as such.

still cannot be ignored. In negotiations

legitimacy, validity and correctness of the claim:

partition will inevitably be of major importance.

is little hope of juridically unfounded claims 1

acceded to.
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1.99 The second category of "group rights" ta be cenSidered here

relate to the protection of groups within a unitary State.

1.100 The question is how the rights of different groups can

protected in a state not divided by partition or secessxon.

main political parties (e.g. the National Party, the ARC

Inkatha) fall into this category, but differ with one other

regards which rights and which mecnanisms are legitimate.

Few of the proponents of this line of thinking have given any

clarity as to which rights should be given to which crougs and

which mechanisms should be used. The debate on these suojects

characterised by vagueness.

LS

1.101 The views of the main parties, :rganisatic: Md.111

indiViduals were examined.

and

It is widely accepted that :he fears

aspirations of the different ccmmunities in this country must

be addressed. The question is just how best this can be dame.

1.102 One useful guideline which could. Hlth

circumspection. he considered is

:he necessary

the internationally recognised

rules regarding the protection of minorities.

1.103 From our survey of the international rules regarding

minority protection it appears that the common view is that for

the purposes of the international treaties a "minority groupH

includes any group which numerically constitutes a minority within

a state, which is not in a dominant position and whose members.

although citizens of the

ethnicity,

state, possess characteristics such as

religion or language distinguishing them from the rest

of the population and

characteristics.

share a common desire to preserve those

1.104 In Working Paper 25 the Commission referred to the

international treaties in this

main

connection. Other international

documents of importance are the following: the UNESCO Declaration

on Race and Racial Prejudice of 1978; the Banjul Charter, 1981,
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which recognises the rights of "peoples" to economic, SOCiai and

cultural development: the Basic (Geneva) PrinCiples

European Rights of National Groups, 1985.

3: :he

which appear to relate

only to geographically concentrated groups; the Draft Declaration

on the Rights of Persons belonging to National or Ethnic.

Religious or Linguistic Minorities. 1986, which emphasises ethnic.

cultural, linguistic and religious freedom; a proposal :5

London Minority Rights Group, 1979, which seeks to entrene

minority rights over a wide front; and, finally, the Concludin

Document of the Vienna Meeting of the Participants in the Helsinki

Conference on Security and Co-operation in Europe, 1975, which

imposes an obligation on member states "to protect and create

conditions for the promotion of the ethnic, cultural, Linguis u...

and religious identity of national minorities on their 23::

toryt.

A ver imoortant development has been the resolutions ado tedY .

the meeting of the Conference on Security and Co-operatzen Ln

Europe (CSCE) in Copenhagen from : to 29 June 1990,

s

a e: which

extenSive minority protecticn ua advocated.

A further important point to be borne in mind is the extenSion of

the concept "minority" as used in international law. As is known,

Article 27 of the International Covenant on Civil and Political

Rights, 1966, referred to "... ethnic, religious or linguiSCic

minorities". In the Helsinki Final Act this concept was extended

to inglude "nagigggl minoritieg".

1.105 Although there is doubt whether the said treaties

gggggg or ingividug;: and whether a minority group is

person, the fact remains that the international treaties do indeed

stand for the effective protection of minorities.

protect

a juristic

1.106 Furthermore, many countries have proceeded to implement

domestic measures for the protection of minorities. Capotorti,

one of the experts in this field, sums up the different measures

taken by governments at a ggtiggg; level to improve intergroup

relations as follows:
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The representation of members of various ethnic gtoups

in government. 2n the civil servxce and in professxonai

assocxations;

The establishment of Special commzttees or institutions

with a view to ensurlnq that members of all ethnic

groups are in a position to play an actzve part in the

socxo-political life of the country;

Efforts to improve relations between the police and

minority groups, such as the recruztment of police

members from those groups, the organization of a speczal

training course in the field of race relations, the

holding of race seminars and the teaching of mxnorxty

group languages in police academzes;

The establishment of a system of national servzce

whereby members of different ethnic groups live and work

together and perform tasks which cannot but increase

racial understanding and produce a spirit of together-

ness transcending ethnic and raczal differences:

The organlzaticn of activities designed to improve :-

the economlc and social fields the s;tuat;cn :

disadvantaged minorzty groups and increase the educa

tional opportunzties offered to them:

The establishment of educational institutions for the

development of national groups with a view to provxdinq

training for selected members of variOus population

groups to help in the implementation of the national

ethnic policy;

The creation of special programmes in universities

whereby students are required to undertake field study

on the customs and social systems of minority groups;

The reform of the educational system with a view to

eliminating any differences in the education provided to

members of different ethnic groups and therapy reducing

inequalities in income between them:

The setting up in school of cultural programmes and

other similar activities on a regular basis designed to

strengthen mutual understanding and friendship among the

youth of different nationalities;

The revision of school textbooks which contain comments

or exposition of historical facts that are not conducive

to understanding and respect between ethnic or linguxs-

tic groups; -

The use in schools of new textbooks and teaching

materials stressing the history of minority groups along

with that of the majority;
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(l) The organization of activities designed to educate the

public on problems of inter-group relationships and on

the role played by mlnorxty groups Ln the development of

the country;

  

 

(m) The prohibition of exclu51ve soczal clubs and the

adoption of an uncompromzsing attitude towards manlfes-

tations of raczal arrogance:  

(n) The organization under government auspices, both at the

national and the local level. of increaszng contaccs

between ethnic groups.

1.107 The CommiSSion consxders that the international treaties

and measures adopted in many countrzes to protect minorities ooxnt

to internat;onal acceptance of the legitimacy of such measuzes.

provxded. of course, that they are just and reasonable. We, too,

do not regard such protectzon as anti-democratic or undemocratLC.

we also believe that such protection need not stand in the way of

nation-DUleing; on the contrary, 15 it is done in a fair and

just manner, it can play a very positive role. particularly i" the

initaal phase of nation-buildinq, in persuading all ethnlc groups
.a-    

        

         
    
    
    
      

      
   

  

 

    
      

     

     

       

to take part in the process of nation-building in a peaceful

manner .

1.108 In South Africa it is often argued that community or

minorzty protection is undemocratic or anti-democratic in that it

democracy does not
constrains the will of the majority and "true'

prevall. Specifically in the South African context, it is then

argued that such protection is advocated merely to perpetuate

white domination under another name; that it merely amounts to

mechanlsms to ensure that the whites will still have the last

say.

The Commission believes that there may in fact be people in this

country who may harbour the above-mentioned motives when they

speak of group, community or minority protection. The ggmmissign

u u'vo di ' i f' m ha h h . As

is evident from all the international treaties and conventions,

one can speak of legitimate group, community and minority

protection within a nation only where there is full democracy,

.1,.
--- ,._. 4-. -........ .-w. -._....__.
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where everyone is free to participate in the government of th e

country, and where there is then - for that verx reason - a need

for group, community and minority protection. The ctux of the

matter is that group, community and minority protection aimed at

domination o: undue preference would not be accepted by :te

majority and would ultimately be rejected. It should just

remembered,

(D

however. that it is also a fact that if a minorizy is

dominated in such a way as to make it feel that its needs are

being treated with contempt it will also strive constantly to rid

itself of the regime.

The sensible solution would therefore be to steer a course :etween

these two dangers and find a moderate solution.

 

 

 

are meant entities which are t: be Raven

relevance for the :urnoses of human riqhts prOCBFtiQS.

1.110 In the context of human rights protection and a bill of

rights - the only subject dealt with in this report - there are in

fact certain group, collective or"community needs that must

addressed. However, this must be

juridically accountable manner.

he

done in a legitimate and

1.111 The first are the needs of certain identifiable groups

such as women. children, employers and employees. While the

general prinCiples of the Bill apply to all these

practice

groups, in

certain specific needs have emerged that can and must be

In the report and in the proposed Bill the CommiSSion

gives attention to the needs of these groups, which have been

dealt with in paragraphs 1.66, 1.68, 1.71 and 1.72 above.

addressed.

1.112 The second are the needs of individuals who are members of

different linguistic, cultural and religious groups to have those

respective values recognised. This is done internationally, and

few people in South Africa object to this. Neither in legal

 

-' H A ..'. $.41 :14'? .... ii In a'..
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theory nor in legal practice is it correct a: necessary

recognise these values as anything other than indiv"

a bill of rights. After all, every individual member o

subscribing to those values can enforce them. no

juridical arguments have been advanced against thi

CommisSion therefore stands by its proposal that these values

given full recognition and protection

rights as individual rights.

in the proposed bill

1.113 However. the Commission is not insenSitive to

to the proposals in Working Paper 25 on these aspe

that they do not afford sufficient individual

said collective values. In particular, three

aised that seem to be justified:

(a) :t was argued that the procedural capaCity to approacn

the ccur: for legal relief should also be granted

persons :r bodies not directly prejudiced by

infringement of the said values, for

providing

.1

example by

for cases where the party actually prejudiced

cannot or does not wish to act, or where

interested parties wish to establish a principle.

other

The Comm1551on is of the opinion that the granting of such

capaCity (i.e. wide lgggs standi) is a necessary and sound

mechanism, not only for the said rights but for al; the rights

contained in the bill of rights.

The Ccmmission therefore proposes a new clause which should be of

general force and effect and which should read as follows:

Any individual. iuristic person or asgpciaticn has th
cggggigx on behalf 9: himgggg gr hggsg;g gr itse;g gr any

f r
h vali i

D v' ' u
r 0rd r no wi h n ' h fac the

i; gble tg grgve only an ingiggc; interest 9 indigeg;
grgjugigg.

 

aggNEEE h : 3%$th$. -& - -. . .H .. .th . .."C:'m
iizeme eesgsaa$#nwsa&a#&%&eeeezmmmmsuaee.gm. 
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(b) A considerable number of respondents - not only those uno
were concerned about collective values - commented en the

Commissionls view that a bill of rights serves only as -d

shield against action by the authorities and not as a sword

for the enforcement of rights. It was argued that thzs View

is undoubtedly true in the histor1cal context. but that

modern developments have pointed to another need. ;.e. that a

duty should also be imposed on the state to promote

positively the rights formulated in the bill, whether by

legislation or by executive action. The need for this,

argued, exists particularly in the case of

mentioned collective values. as well as in the case

second generation rights (socio-economic rzghts)

third generation rzghts (e.g. the :Lght

env1ronment).

:3

The Commisszon con51ders that this problem can be addressed
including a promotion clause 1n the bill of rzghts encouragzng :h
state to use all the fundamental rights set forth in the bzll a
guidelines in legislative, executive and administrative plannlng.
Although this is not directly enforceable, it can serve as an
inducement to consistent action and pave the way for the
development of justiciable provisions binding upon the state.

The Commission therefore proposes a clause which reads as

follows:

Agazt from the duty of all leqislative andgggecutive and
administrative 4nstitutions of the;state not to infrinse "he
iungamsn;al__g;gnt;__;5t4,forth in this Bill. all
i ' ' h ll h se f n am n al ri hts a

i n a r inc out leqislative oroqrammes
executive and administrative glanninq and action fer the
gggmggign 9f thgge gig :5.

A number of respondents indicated that under many legal
systems instruction through the medium of the mother tongue
is recognised as a fundamental right and that the
Commission's draft bill did not recognise that right.
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The Comm1ssion has satisfied itself that instru :zcn through

medium of the mother tengue at school

educationally justifiable and that

fundamental

level is Ln

it is recognlsed es

right in certain other multilingual states. However.

it should not be made compulsory for the pupil, so that 3 choice

of media of instruction should be recognised. Furthermore, ul

mother-tongue education, fer example for small 5population group

is not always practicable or economically possible. The plea :i

inability on the par: of the state to supply this need

however. be made arbitrarily; it must be justiciable b- :he

courts Ln accordance thh the Bill.

must 7.: v

with these con51deratzcns

mind the Commlssion proposes a clause which reads as follows:

Everyone has the

the avaliable
and 5'

every :uoll is e

attainable. to be ta
medium of hzs :r h
lanquaqe as a lanauaq

leg; sghggl year.

so
SUD

'1

G.

er

e

1.114 This brings us to the end of the Commlssion's

recommendations on group, community or minority rights.

1.115 In the Commission's report on constitutional

options. to be published later this year,

needs

models and

the protection of t

of individuals and ccmmunlties will be dealt with under h

other institutions and mechanlsms of the constitution. These two

reports should therefore be read together to form a complete

picture of the Commission's recommendations regarding .he

protection of groups. communities and minorities.

 



C. THE IHTRCDUCTICH O? A BILL C? RIGHTS 'Y 5""TW AFRICA

1.116 In concluszon, the Ccmm1ssxon deals

5the introduction of the proposed bill c

1.117 In Working Paper 25 the Ccmmxssion strongly emphaszsed the

following aspects in this regard:

(a) The importance of the legitimacy of

(b) The irportence of en ed":a:icr
 

 

 

- .al precess wzth recarc ::

human rzghgs.

(c) The 3;:c1h: of the preseht statute ccck ef -zqzs-;:;::

conflzctzr: with the prcpcsed fuhdamehtal rzcdts

1.118 A glan oi ectign conszstzn of five phases 0: stages was

proposed, namely -

 

 

 

 

 

  

Phase 1: Aggggggnge in 2r;nci2;e by Parliament that e

' ri h 1 in th fu ur .

Phgge g: The reggg; gr amggdmen; ;: 1ggig;g:;gn cgnflicting

wish the fundamental :iqhts centggned in the

se i .

Phase 3: The launchin Rf a country-wide educatzcnal

procramme to 1inform the nopnlgtign reggrging the

rg;g end vglgg of a constitution of which a bill of

ILSBS5_EQIE&.EAIS-

gnggg_iz T : an 4 ' i h

w ' f r4 s.

Phgge 5: Legitimgggtion. by 'gjgggggum. of a new
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1.119 There has been very wide support for the CcmmiSSicn s

proposal as summarised above. The only debate has been that -- a

matter which the Commission has already discussed in Working Paper

25, i.e. the questicn as to whether. pending the ultimate adopti:

of a new constitution with a bill of rights, it would :3

90551ble to make a start by intrcducing an interim limited

:5

!.l1---.

1.120 The proponents of this plan consider that such a bill

could do much to secure credibility, to foster a human :igh

culture and to spread knowledge of the application of such a bi

The proposal means that the interim bill

rights on which there is

could embody all

general agreement and that contenticu

aspects which also relate to

LH
x.- .e new constitution - far

the Structures to be created

instance the franchise - would

over until the new ccnstitution had been finalised. :hereupcn

:auld be incorporated into the bill of rights.

1.121 Particularly after the drastic change that has taken

in this country since the address by the State PreSident, Mr

de Elerk, on 2 February 1990 and the resultant release

political leaders, the unbanning of a

we

number of political

organisations and the commencement of talks

negotiations, the introduction of

rights

on constitutional

a limited or interim bill of

has become a stronger option and the Commission feels that

it merits serious conszderation.

1.122 According to the proposals in this regard, there are two

ways :3 which such an interim cr limited bill

int: duced:

could :e

First, it could be done, step by step if need be, as

human rights in the process

Legislation to give effect to any consensus

agreements reached in this way would have

Parliament in order to give

consensus is reached on specific

of negotiation.

to be passed by

the principles concerned the

force of law.
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it could be done by unilateral action taken :y the

government of the day by

Secondly,

having legislation passed .n

Parliament to give effect to the rights concerned.

1.123 Of these two methods, the former is clearly preferaole.

Particularly since the Commission has already suggested in Working

Paper 25 that the actual constitutional negotiating process should

preferably begin with the bill of rights, the creation of

consensual document, including the

such a

establishment of a

Constitutional Chamber of the Appellate

tremendous

Division, would do a

amount towards building confidence in this country and

abroad that reconciliation is poSSible. This would redound to the

credit of all the negotiating parties. This would be real.

tangible renewal and improvement. This would

legitimacy to such a bill.

lend :3:szdera:ie

 

1.124 The bill as proposed by the Commission follows immediately

below. When this or any other bill

constitution it will be necessary,

agreed upon,

is incorporated into the

apart from the provisions

to introduce consequential amendments as well. For

instance, for the word "bill" it will be necessary to

the expreSSion "chapter" of the constitution, and the

relating to the Human Rights Commission and

substitute

pIOVisions

the Ombudsman will

have to be inserted in the appropriate parts of the constitution.

--:. .x. -. -

 



41

THE BILL PROPOSED BY THE SOUTH AERICPdl LAW COMMISSION

Article 1 : Fundamental rights.

The rights set forth in this Bill are fundamental rights :3 which

every individual and, where applicable. also every juristic person

in South Africa is entitled in relation to legislative and

governmental bodies, and save as otherwise provxded in this

those rights shall not be circumscribed. limited, suspended

infringed by any legislation or executive or administrative ac:

any nature.

Article 2 : The right to life.

Everyone has the right to the protection of his 0: her

Equality before the law.

Everyone has the right to equality before the law,

means, inter alia, that save as permitted

Article, no legislation or executive or admin;

act shall directly or indirectly favour c: prey

person on the grounds of his or her race, colo'

religion. ethnic origin, social class. birth,

and other views or disabilities or other

characteristics.

To this end the highest legislative body may by

legislation of general force and effect introduce such

programmes of affirmative action and vote such funds

therefor as may reasonably be necessary to ensure that

through education and training, financing programmes and

employment all citizens have equal opportunities :5

developing and realising their natural

potential to the full.

talents aha

The provisions of Sub-Article (a) hereof shall not

construed as making it compulsory for any female pers

to perform military service.

8
a.A

Article 4 ' The right to mental and physical integrity.

(a) Everyone has the right to the protection of his or

mental and physical integrity.
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(b) No one shall be subjected to mental or physical tarture,

assault or inhuman or degrading treatment.

(c) No exceptional circumstances whatever, whether a state

of war or threat of war. internal political instabiiir

or any other public emergency or any order given by a

superior officer or by any person holding ffi:e in

government. shall serve as justification 3r acts

mentioned in paragraph (b).

Article 5 : Personal liberty and security.

Everyone has the right to his or her personal liberty and

security, which means, ingg; alia, that no one shall be

deprived of his or her liberty save in the following cases

and in accordance with a prescribed procedure generally in

force by which the fundamental right to his or her mental and

physical integrity is not denied:

(a) Lawful arrest or detention for the purpose of h'--ingin; a

person before a court of law on the ground :f a

reasonable suspicion, which shall be justiCiable by a

court. that he or she has committed or is committing o:

is attempting to commit a crime:

(b) lawful detention pursuant upon conviction by a court

law or failure to comply with a lawful order of the

court;

(c) lawful detention in order to prevent the spread of

infectious disease;

(d) lawful detention of a person who is mentally ill or a

person addicted to narcotic or addictive substances with

a view to his or her admission, in accordance with

prescribed procedure, to an institution or

rehabilitation centre;

(e) lawful detention for the prevention of any personss

unauthorised presence or sojourn in South Africa or with

a view to his or her extradition or deportation in

accordance with prescribed procedure.

Article 6 : The rights of an arrested person.

Everyone who is arrested has the right -

(a) to be detained and to be fed under conditions consonant

with human dignity and to receive the necessary medical

treatment;
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to be informed as soon as possible in a language which

he or she understands of the reason for his or her

detention and of any charge against him or her:

to be informed as soon as possible in a language which

he or she understands that he or she has the righ :2

remain silent and the right to refrain from making any

statement and to be warned of the consequences of making

a statement:

within a reasonable period of time, but me Later than

48 hours or the first court day thereafter, :3 be

brought before a court of law and to be charged in

writing or informed in writing of the reason for his or

her detention, failing which he or she shall be entitled

to be released from detention unless on good cause shown

a court of law orders further detention:

to be tried by a court of law within a :2

after arrest and pending such trial :3

which release may be subjecc to bail or guarantees :3

appear at the trial. unless on good cause snown a court

of law orders further detention:

asonaole time
be released.

to communicate and to consult with

practitioner and a medical practitioner 0:

choice:

to communicate with and to be visited by his or her

spouse. family, next of kin, religious counsellor or

friends, unless a court of law otherwise orders.

. The rights of an accused person.

Every accused person has the right -

(a) not to be sentenced or punished unless he or she has had

a fair and public trial before a court of law in

accordance with the rules of procedure and evidence

generally in force;

to be presumed innocent until the contrary is proved by

the state or other prosecutor;

to remain silent and to refuse to testify at the trial:

not to be convicted or sentenced on the ground of

evidence so obtained or presented as to violate any of

the rights under this Bill of the accused person or of

the witness concerned or of any other person, unless the

court. in the light of all the circumstances and in the

public interest. otherwise orders;

' ':v.Q'.-.A6:I5:&' seagt'igssgtugd.Egg.-.-...rmv-A-hi- -- gt . -. _- 



Article 8

Everyone who has been convicted of a crime and who

accordance with a sentence of a court of law is

term of imprisonment has the right -

(a)

44

to be represented by a legal practitioner:

to be informed by the presiding officer -

(i) of his or her right to be represented by a Legai

practitioner;

(ii) of the institutions which he or she may approacn

for legal aSSistance:

and to be given a reasonable opportunity to endeavour

obtain legal assistance: Prevxded that failure

neglect so to inform an accused person or to give him

her such opportunity shall not result in the settin_

aside of the proceedings unless on appeal or revxew

court finds that justice was not done;

not to be sentenced to an inhuman 2r iegradih;

punishment:

not to be ccnv1cted of a crime in respec: cf

omission which at the time when it was commit:

a crime and not to be given a sentence more 5
e

that which was by law applicable at the tin

crime was committed:

ny ac: c:

d was not

vere than

wnen the

3

3

e

not to be convicted of any crime of which he or she has

previously been convicted or acquitted, save :n the

course of appeal or review proceedings relating to that

conviction or acquittal;

to have recourse, on appeal or review, to a higher court

than the court of first instance: Provxded that

legislation may prescribe that leave to appeal shall be

first obtained;

to be informed in a language which he or she underscands

of the reasons for his or her conviction and sentence:

to be tried in a language which he or she understands

or, failing this, to have the proceedings interpreted to

him or her;

to be sentenced within a reasonable time after

conviction.

. Rights of persons convicted of a crime.

in

serving a

to be detained and to be fed under conditions consonant

with human dignity and to receive the necessary medical

treatment;
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(b) to be given the 3990: unxty to develop and

rehabilitate:

u U

(c) to be released at the expiry of his or her term

imprisonment as 1mposed by the court of law.

(
I H
)

Article 9 : Good name and reputation and dignxty.

(3) Everyone has the rlght to the protection of his or

good name and reputation.

(b) Everyone has the right to the recognition and protect

of his or her dignity.

 

Article 10 : Privacy.

Everyone has the :Lgh: :3 the protestion cf hzs :: her

prxvacy, whlch means. ;::er elia, :hat hzs 0: her property 3:

place of residence or employment shall not be entered. 21a:

he or she shall not be searched, that his or her property or

possessxons shall not be sexzed and that there shall be no

interference wlth 9r interception of hi 2: he:

correspondence or Other farms of communzcation.

Article 11 : Forced labour.

Everyone has the right not to be subjected to forced labour:

Provxded that legislation may provide for -

(a) such labour as may reasonably be prescribed to be

performed during detention pursuant to a sentence of

imprzsonment imposed by a court of law; and

(b) reasonable military or civilian national service so

that, save during a state of war or the duratzon of a

proclaimed state of emergency, each individual shall

have a choice on grounds of religious or conscientious

conviction between military and civilian national

service of equal duration.

Article 12 : Freedom of speech.

Everyone has the right to freedom of speech and other

of expression and to obtain and disseminate information.

forms

 



Article 13 : Science and art.

Everyone has the rzght freely to engage 13 sczence and art.

Article 14 : Legal competence.

Everyone has the right to perform juristic acts and thereoy

to acquire rzghts and to incur obligations.

Article 15 : Freedom of movement.

Everyone has the rzght to move freely thhzn South Africa and
to reside. to work or to engage in any lawful :u51ness.
occupac1on.

Article 16 : Passports. citizenship, exxle or expulsion 3nd

emigration.

Every citizen has the r1ght -

(a) not to be denied a passport or deprived thereof;

(b) not to be deprived of his or her South African
citizenship;

(c) not to be exiled or expelled from South Africa; and

(d) not to be prevented from emigrating.

Article 17 : Freedom of association.

Everyone has the right to freedom of association, which
means. iggg: alia, that no legislation or executive or

administrative act shall -

(a) debar or restrain individuals or groups from associating
with other individuals or groups;

(b) compel individuals or groups to associate with other
individuals or groups;

directly or indirectly make available to an individual
who or a group which on the ground of race or colour
refuses to associate with any other individual or group,
any public or state funds to foster the creation or
maintenance of such discrimination or exclusion. 
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Article 18 : Religious. linguistic and cultural rights.

Everyone has the right, individually or in community with

others, freely to practise the religion and culture and

freely to use the language of his or her choice. so that

there shall be no prejudice to or favouring of anyone :3

account of his or her religion, culture or language.

Article 19 : Family rights._

Everyone has thexright to protection of the integrity of h

or her family and freedom to enter into marriage with a

person of his or her choice, which includes the choice

entering into a monogamous marriage and having entered in

that marriage the maintenance of its monogamous character.

m
i

In

n

C
.-e 0

Article 20 : Rights of children.

(a) Every child has the right to live with his or

parents and to be cared for and brought up by t:

unless the intereSts of the child call for some

arrangement.

(b) Every child has the right to be cared for by the state

if there are no relatives with a duty of support towards

the child or other persons who are willing or able to

care for the child.

(c) Every indigent child has the right to free state-aided

medical care.

(d) Every child has the right not to be compelled to perform

labour or render services harmful to his or her thSical

or mental health. upbringing or education or amounting

to economic exploitation.

(e) Every child has the right not to be compelled to perform

labour or render services for the benefit of th

employer of either of his or her parents or any of

or her relatives.

his

(f) In all legislative, executive and administrative

proceedings the interests of the child shall in all

circumstances be paramount.

..-._.._.. ..----_._....-.........._ ._.-..
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Article 21 : Public education and training.

Everyone has the right to freedom of choice with regard .-

the available public educational and training institution

and fields of study: ProVided that -

(a) free state education shall be proVided up to the end of

the primary school phase;

(b) no pupil or student shall on educationally irrelevant

grounds be excluded from the available public educatisn

opportunities from which he or she may benefit With a

view to the acquisition of knowledge, skills and

values;

(c) no state school or state-aided school or institution

education and training shall refuse to admit a pupil

student merely on the ground of his or her race. colou

religion or ethnic origin;

. -

'
0
0

(d) this Article shall not preclude the establissment 22d

maintenance of private schools or institutions in whic:

no state aid is involved. and such scnools -_

institutions shall have autonomy of choice as :3 unom

they admit:

(e) this Article shall not preclude the granting of state

funds i n aid of private schools or private institutions
which do not discriminate against pupils or students on
the grounds of their race, colour or ethnic descent:

(5) every pupil is entitled, in so far as this is
attainable, to be taught all school subjects through the
medium of his or her mother tongue or some other

language as a language of choice from the first to the
last school year.

Article 22 : Right to property.

(3) Everyone has the right individually or jointly with
others to be or to become the owner of private property
or to have a real right in private property or to
acquire such right or to be or to become entitled to any

other right.

(b) Legislation may authorise the expropriation of any
property or other right in the public interest and
against payment of just compensation, which in the event
of a dispute shall be determined by a court of law.
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Article 23; Economic enterprise.

Everyone has the right freely and on an equa footing

engage in economic enterprzse, which right includes :

capaczty to establish. manage and maintain ccmmerc1al under

takings, to acquire property and procure means of product;cn

and to offer or accept employment agaant :emuneraticn.

.-
e
'-
..e

Article 24: Political rights.

Every cztizen has the rzght -

(a) freely to form and to be a member of political parties:

Ptovxded that no one shall be compelled to be

of a political party or to take part in the

thereof;

a member
activzties

t3 glve expressxon to his or her political :3nv1c:;::s

Ln a peaceful manner: and

t: be appointed and

and adminxstrative off
e
.-
-

lected to legxslative, execu:;v

ce.

Article 25: Assemblies, demonstrations and petitions.

Everyone has the right to assemble and to

peacefully and unarmed and to canvass

petitions.

demonstrate

for and present

Article 26: Franchise.

Every citizen over the age of eighteen years has the right to

exerczse the vote on a basis of equality in accordance with

the Constitution in respect of legislative and other

institutions and other public offices at regular and

periodical elections and at referendums.

Article 27: Social security.

Everyone has the right -

(a) to form employees' or employers' organisations and, if

he or she qualifies therefor, to become a member of any

such organisation of his or her choice or not to become

a member thereof:
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(b) to obtain employment in accordance with the princi
of supply and demand and acco:dihqu to maxe use 0:
available opportunities of employment:

(C) lawfully to make provision for any costs that may ar se
from his or her mental or physical illness ano that :s

P

his or her dependants, as well as far the :csts

pregnancy, loss as a result of unemployment, iisability,

accident or age;

(d) lawfully to make provision for the maintenance c
reasonable standard of living for himself

his or her dependants;

a

c: herself and

(e) lawfully to provide for his or her proper education and
training and that of his or her dependants with a View

to the development of each :0 his or her full

potential;

(f) to claim the available state aSSistance to growide

his or her own necessary suDSistence and medical
where he or she is unable to prOVide for sucn needs

reason of thSical or mental illness or disability
where there is no person who may by virtue of a jut

support be compelled to prov1de for such needs.

  

K: t)
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Article 28: Employees' rights.

Every employee has the right -

(a) to work under safe, acceptable and hygienic conditions;

(b) to work reasonable hours;

(c) to be given sufficient opportunity for rest, recreaticn

and leave;

(d) to receive equal payment with other employees 53
corresponding production of an acceptable quality, due

regard being had to such aspects as qualifications.
experience, the means of the employer and the forces of

supply and demand in the labour field;

.-
A.

(e) to the protection of his or her physical and mental

well-being;

(f) to make provision against the risk of unemployment and

accidents during the course of employment;

(9) to take part in collective bargaining;

(h)

(i)

to take part in strikes and to withhold labour;

not to be subject to unfair labour practices.
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Article 29: Employets' rights.

Every employer has the right -

(a) to offer employment and to engage employees in

accordance with his or her needs. due regard being bad

to the fitness, qualifications and level of trainin" and

competence of the employee:

to require of an employee adequate production 0 an

acceptable quality and to lock out labour;

to terminate the service of an employee in accc:dance

with the common law or in accordance with his or her

contract of employment with the employee, or in

accordance with any relevant enactment, whichever cf

these or whichever combination thereof applies;

of his or her free will to associate or to form a group

with others. or not to do so;

in accordance with the law to apply the princ1ple

work. no pay";

to run his or her business, particularly with a View :2

its economic viability and continued eXLstence;

where necessary, and in his or her own discretion! :3

make use of alternative labour to maintain production or

servzce:

to negotiate and to bargain collectively or

individually;

to be protected from unfair labour practices such as

intimidation and victimisation.

Article 30: Environmental rights.

Everyone has the right not to be exposed to an environment

which is dangerous to human health or well-being or which is

seriously detrimental thereto and has the right to the

conservation and protection of that environment.

Article 31: Review of administrative acts and subordinate

legislation.

Everyone has the right to have civil disputes settled by a

court of law and to have recourse to the Supreme Court to
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rev1ew,
subordlnate legislatzc. and
admznistratlve act.

by vlttu of :ts xnherent -urzsd i

any executxve a:

Article 32; Rules of natural justice.

Everyone has the rzght t: have the rules of natural

applied in administrative proceedings and actions

on the grounds of findings of fact and of law, the

legitimate expectations of an individual or a

infringed or likely to be infringed, and in such

person havzng an interest in the matter has the rzqh:

furnzshed on demand with the reasons for a deczszcn.

Article 33: Applicatlcn of South African law.

Everyone has th rzght to have South African Law.

the rules of South Afrxcan Private Internatlonal L H

in all proceedings before a court of law:

legislation may ptov1de fer the application of

legal rules relatznq to and judicial notxce c

indigenous groups or the religious law of relig

Provided further that 1n civil proceedings such

religious law snall be applied only if all the

thereto.
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Article 34: Circumscription and suspension.

(1) Circumscription

with the exception of the rights. procedures and

institutions referred to in Articles 1; 3; 4(b) and

(c); 5; 6(3) to (e) inclusive: 7; 8; 9(b): 11;

16(c) and (d); 17; 18; 19; -20; 21; 22(b); 24(a) and

(b); 31; 32; 34; 35; 36: 37; 39; 40 and 41, the

rights. procedures and institutions set forth in this

Bill may be circumscribed by legislation of general

force and effect: Provided that such circumscrzpticn -

(a) shall be permissible only in so far as it is

reasonably necessary for considerations of state

security, the public order and intereSt. good

morals, public health, the administration of

justice. public administration, or the rights of

others or for the prevention or combating of

disorder and crime; and

shall hnot derogate from the general substance of

the right in question.
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(2) Suspension

(a) The rights set forth in this 8111 may be suspended

only in accordance uxth enablin_ Legislation

relatlhg to a state of emergency, such leqxslaticn

to be passed by the highest legislative body and te

be of temporary operation.

(b) Where such suspension is so effected the fcllowan

requlrements shall be complied with:

(i) A state of emergency shall be proclaimed only

where the security or continued existence at

the state is threatened by war, invaszon c:

general insurrection and the proclaiming of a

state of emergency LS reasonably necessary :2

bring about peace or order.

(ii) A state of emergency shall CCC be c:cc;aimec

for a perlod exceedzng 51x months item a g;:en

time.

(iii) The said legislation relating to the

proclamation of a state of emergency Shall

provxde that, within three weeks after the

proclamation of the state of emergency, net

less than two-thirds of the directly eleCted

members of the highest legislative body shall

ratify the proclamation of the state of

emergency and the rules and regulations that

will apply during the state of emergency.

(1v) Legislation relating to the state of emergency

or regulations made thereunder shall not

permit, authorise or sanction the cruel or

inhuman treatment of persons, the retroactive

creation of crimes, detention without rial,

indemnztv of the state or any officer of the

state for acts done during the state of

temetgency or the subjeccive discretionary use

of force by any officer of the state or

government: Provided that -

(aa) the foregoing notwithstanding, Articles

1; 2; 3; 4: S; 6(a), (b). (c), (e),

(f) and (g); 7; 8; 9; 11; 14; 16(b)

and (c); 17(b) and (c); 18; 19; 20;

21; 22; 24; 26; 31; 32; 33; 34; 35:

36; 37; 39(b); 40 and 41 shall remain

of force and effect and shall not be

suspended;

(bb) any. person detained under emergency

measures shall within seven days or on

the first succeeding court day thereafter

be brought before a court of law and be

charged in writing or informed in writing
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of the reason for his or herdetenc121.

to be released from detent1on qniess -
good cause shown a court of law -::de
further detent1on.

Article 35 : Testing right of the courts.

(a) Any law, enactment or regulation of whatever hatuure :5
any legislative body in South Africa or any execut1ve o:
administrat1ve act which violates any of the r1ghts set
forth in this Bill or which exceeds any c-z :he

(b)

(c)

(d)

circumscriptions or suspensions herein perm1tted shall
to the extent of such violation or excess be 1nval1d.

Any court in which an alleged violation or
referred to in paragraph (a) hereof is ra1sed
competent to pronounce judgment thereon.

excess as
Shall :e

The Const1tutional Chamber of the Appellate 017151;:
shall hear all appeals before the Appellate D1vis1cn
which, in the opinion of the Chief Just1ce,
main issue or issues ar1se from the prov1siohs 0:. ::e
bill of rights, t.e other provisions of the Cons:
Act, the Constitution in general and execut: c:
administrat1ve acts. The Chief Justice shall
therefore place all appeals to the Appellate Divis1on on
the roll of either the General Chamber at the
Constitutional Chamber.

the only or

Any individual, juristic person or association has the
capacity on behalf of himself or herself or itself or
Vany other individual or any group or class of persons to
test. by virtue of the provisions of this Bill, the
validity of any legislative, executive or administrat1ve
act by applying to the appropriate Division of the
Supreme Court for a declaratory order notwithstanding
the fact that the applicant is able to prove only an
indirect interest or indirect prejudice.

Article 36 : Human Rights Commission.

(a)

  . .v. uit-wz-e: .nz

There shall be a permanent, full-time Human
Commission under the chairmanship of a Judge of
or'retired Judge of Appeal which shall -

(1)

Rights
Appeal

assume responsibility for and co-ordinate education
and information in respect of democratic values and
human rights in South Africa and initiate
educational programmes and information projects;
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fulfil an advisory function in respect of

(aa) any question as to the consistency thh this

Bill of proposed legislation at any level of

government;

any question as to the consistency with this

Bill of any existing legislation;

.-
b

Ca

uman
the

any question as to any need that may eXLst

the extenSion of the protection of h

rights and shall make recommendations :3

legislature and the executive and

administrative authorities regarding

additienal measures of any nature whatever;

inquire, on its own initiative or on the grounds of

complaints lodged, into alleged violations of human

rights and publicly and in writing report thereon

to the highes: legislative body.

Further prDVision shall be made in the Cons:

the compOSition and additional functions

Commission.

Article 37 : Ombudsman

(a) There shall be a permanent full-time Ombudsman who shall

on his or her own initiative or in response to

representations made -

(i) investigate complaints of maladministration by

executive or administrative bodies or persons.

including the violation of human rights as

contained in this Bill;

investigate complaints against state institutions

or administrative bodies or officers or employees

thereof regarding unfair, unjust and disc0urteous

conduct which infringes or hasr infringed human

rights as contained in this Bill;

act on behalt of groups of individuals. including

patients in hospitals, taxpayers. pensioners,

prisoners, children and other groups, whose

individual rights have been prejudiced or are

likely to be prejudiced by a specific act or acts

by the executive authority or the administration:

generally watch over the upholding and tespectin

of.human rights by the executive and administrative

bodies and officers, and himself or herself take

the initiative in protecting the human rights set

forth in this Bill;
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(v) institute enquiry as to whether or not acts dcne :y
the executive or administrative authorities under
powers conferred by subordinate or delegated
legislation and which appear to infringe the human
rights set forth in this Bill are
unconstitutional;

through investigation, mediation, conciliaticn ani
negotiation endeavour to reach a settlement between

the complainant and the body or person complained
of, which may include obtaining an apology,
revoking a decision or ruling, reconszdering the
complainant's application or request, or effec:;ng
a change in policy or practice;

co-operate with the Human Rights CcmmiSSLOn wi
view to attaining the aims and objects
Commission;

.
a
v

in respect of every investigation carried 0::
him or her report in writing, at least cnce

year. to the highest

his or her findings relating to the infringemen:
human rights and the steps and actions taken
recommended by him or her, such report
published for general information simultaneously
with submission thereof to that legislative body.

(b) Further provision shall be made in the Constitution for
the functions of the Cmbudsman.

Article 38 : Positiye promotion of all human rights.

Apart from the duty of all legislative and executive and
administrative institutions of the state not to infringe the
fundamental rights set forth in this Bill, all the said
institutions shall use those fundamental rights as guidelines
in instituting and carrying out legislative programmes and
executive and administrative planning and action for the
promotion of those rights.

Article 39 : Operation in respect of third parties.

(a) The rights set forth in this Bill shall be exercised by
every individual in such a manner as will not infringe
the rights granted under this Bill to any other
individual.

In the interpretation of all legislation, including
legislation regulating only the relations between
persons, the court shall have regard to the provisions
of this Bill and shall as far as may be appropriate
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construe the sald legislation in a manner :"nsonan: :;:n

the values enshrzhed in this Bill.

Article 40 : Application of Bill.

The prov15ions of this Bill shall apply to all exxsting

future legislation and to all executive and adminzstraselh'e

acts done after the date of the comlng into operatlcn 0. th 5

Bill.

.

.
.a.

Article 41 : Amendment or repeal.

This Bill, including this Article, shall not be amend .

repealed save by a cwo-thitds mayorzty of the votes

the directly elected members entltled to vote 1n the

leqzslative body, ratified by the same majorzty oi voze

in a referendum 1n which everyone enc1:-ed :3 vote

eleczlcn for the said body may cast his or her vote.
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