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Tho Convener

Tochnica1 Committoo on

"Fundamental Rights Dur1ng Tran31t1on"

Multiparty Negot1at1on Forum

wor1d Trad. Contra
KEHPTON PARK

Ooar Sir

DEMOCRATIC PARTY PROPOSALS : SECURING FUNDAMENTAL HUNAN RIGHTS

DURING TRANSITION

1. On behalf of thn Democrat1c Party. I have D10a8uro in

enclosing 1 copy of our druft B111 of R1ghts ont1tled

"Freedom Under the Rule of Law" : Advancing Liberty 1n the

Now South Afr1ca". publiohod for 1nformnt1on and comment

on 11 May 1993.

2. Th. Oomocrac1c Party boIiovoo that our work1ng documont

ehouId form the basis of a r1ghts' charter dur1ng both the

1ntor1m and f1n31130d phases of conat1tucion making. The

nrt1c10. in 1c are elaborated upon 1n both the

nggqqqqt1nn 1P1-1111 nnn 1n nhn aanlnnatorv netol

3. Aithough our document 10 a working draft. wh1ch might be

llondod at n Inter stago. w. submit it now on the basis

that 1t contains the core of oooontial rights and values

which merit constitutionaI protection. It a130 prov1des

tho dota11od mochlnisms for onforcomont procedures.

4. w. .100 draw your Cd$m1ttoo'u attontion to th. Intor1m

Report on Humgn R1ghtc of tho SA Law Comm1ooion (ProJoct

66 : August 1991). A1Lhuuuh our propwsola 61!?or 1n

sovernI roupocts from the Law Comm1sc1on report, w. do

bol1ovo tho1r document conta1ns mnny cnrofu11y formulated

propoon1o which are tho product of d101ntorostod

an11y01l. No further bo11ovo that tho 1mportant work of

(JnankukwLChnannnuu EbnlwndbuEanboknnu;
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xouv Technical Committee weuld be oreatIy aeoiotod by the

appointment as an export adv1cor, of Mr Juatico P J J
011v10r, tho project leader reepons1b10 for the SA Law
Commission'a Draft 8111 of Rights.

Yours sincerer

z -'/%:;LgL.

DEMOCRATIC PARTY SPOKESNAN ON JUSTICE
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FREEDOM
UNDER THE
RULE OF LAW:
Advancing Liberty
in the New
South Africa.
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Draft Bill of Rights.
May, 1993.  



Article 1: Gumntee of Rights
Article 2: Equality
Article 3: Life
Article 4: Dignity 1nd Privacy
Article 5: Liberty
Article 6: ._Fundunonu1 Frudoms
Article 7: Citimship
Article 8: Voting
Article 9: Property
Article 10: Right to family life
Article 11: Buentids of Life
Article 12: Leaning and Education
Anicle 13: language and 0mm:
Article 14: Admhtimnive Justice
Article 15: Information
Am 16: Remedies
m17: Prisonen
An 18: Dcmption
m19: Suspension
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In erIOmJ 1993, D! 2.1. Do Bow MD (Leader) and Mr KM Andrew MP (thrn

Chairman of the Policy Advisory Committee) appointed a committee to formulate a Draft

Bill of Rights to: the Democntic Party.

The core committee consisted of Mt HJ. Bestet MP, M: DHM. Gibson MP. Mr P.S.G.

lean and myself.

This committee met with e group of leading legal endemic: and practitioners, over a

two-month period, to draft this Bill of Rights. This petty owes a considerable debt of

y'lllrude to these expat wutullnuts. They are:

0 Professor Dennis Davis: Dinetm', Centre for Applied Lew Studies. University of

Wiwuemnd. Iohennuburg;

0 Mt Gilbert Mum, Mvoate, Johanneebtu; Bu;

0 Professor Etienne Mureinik. School of Law. University of Witwatersrand,

Johannesburg;

0 M: David Untetheltet, Advocate, Johannesburg Bar.

The input from our consultants was immense. but the Enal draft is the responsibility of the

Democutie Puly eennlttee. -

Immediately on publication, lhil ant Bill will be teferred to 1 mm group cf eminent

South African! and key DP memben to: their eonsidention end comment. Those who

haveeyeedto Methhtakue:

Profuse! Edwin Cameron; Protease: CJR. Duwd; Mr Colin Douglas; Professor Gerhard

Erasmus; M! Then Sehoke', Professor Charles Simkins; Ms Dene Smut; MP; Mrs Helen

Sum:d hoteewr Richard van der Rose.

Cemin dm mutants end commentators ere memhets of the Demoentic Party, others

are not. N due to their different puwecdvee, expertise and identification with the

pn'neiplee of lihenl democracy, they will mist in our task of producing a distinctive Bill

of Rights which does not panda to mow sectional or party political prejudices.

me Bill of Rights is drawn: It has eeeounted for the latest developments in

umitmieed juinpmdenoe -- hut ha: attempted to remain mm m the. nhilmnnhy ninnmm

in out muse by, tot example, Jamie Steytlet, Colin Eglin, Zach de Beer. Donald Molteno

QCendMn HelenSunnemendeountleuothmwhonunmdthem
meotlihuwinduk

times. mm Billinthisdoatmtienettempttogive bodyandeoment tothe party's

commiunent to equal justice, the Rule of Law end the advancement of liberty. We have

not attempted to cum the policy meals of the Democmic Petty into this document.

We do not believe that every. 0: even meet, policy chime qualify as eomtitutioml rights. We
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have, rather. fomuieted a core of essential rights which attempt to hmonise the quest for

equality, Io niduousiy denied to our citizenry by apartheid, and the pmewetion of

individual libeny. which must be the lodesm of a new democratic South Africa.

This Bill of Rights, drawn to be at the heart of a new constitution, commits our country to

equality. and eat: its face Igainst discrimination, atpecialiy against racial diminimtion.

Equally, this Bill xecognises - and preserves - spheres of individuai privacy immune from

encroachment by any govetnment, authoeity or neighbour. It does not do so. however. in a

manner which will give lepi recognition to attempts to pn'vetise apartheid.

While most of the rights contained in this Bill are terse anti simple, several ate eiabonte

end deteiied. We make no apologies in this tepid. Such actions detail. with precision,

the civil liberties and pmduni ufeguudl necessary to secure individual freedom against

Oppression.

A distinctive featun of out Bill is its enforceability mechanisms. These too are detailed in

this chatter, including novel pmvisiont to secure information from the 01an of State,

innovative rights to administrative justice and ease of ptocedutes to mow the poor and

inanimate to nppmch the courts for relief. madamenthl to our Bill is tecognition oi the

(not that without effective meme of enfoutement, legal rightt will hrmme. little more than

mom! claims. readily ignmed when the tones of government had it convenient to do so.

In every clause. the dream of this Bill took heed of the min; of United States

Supreme Court Justice William 1. Bremen against erecting "paper promises whose

enforcement depench wholly on the pmmisor's goodwill, rarely worth the parchment on

which they were inked'.

Chit Bill takes the view that mlicy fnnmtlntinn - fmm the WIN mmion of Mill
eenrieee to the allocation of housing - is the preserve of petiiunent, not the eomtitution.

We hopethatgovments-mdtheirpolieiee-willchanutomeet changing

circumstances. But beause the promises of a Bill of Rights could be e-pty, cruel words

echoing in e wutelaud of deprivation and denial, we provide for I standard of justitication

which empowers the eitimtoobtain honWMthe entitlement: to the means of

survival. This article. together with associated wovisiom relating to equdity and

afiimetive action. is tile dnwn. m: Bill does not, thetefore, provide a laundry list

agentpanoply of human happiness or perfection. It demands of government rational,

honestWon fut policy decisions providing euch entitlements. 'Rationaiity' or

"W' are thetelme the etmdards of justification pmvided for in this Bill.

Our document Ileo provides the lepi building blocks f0! honest, accountable government

located inthehunewmi olepenicipetorydethoa-hchtieanetteupttofoeta

democntic dechion-meiting. the cutest We of good government.

It is not the province of thie Bill to detetmihe the hieruchy of the futuie court structure.

However. the committee was unanimously of the view that the comtitution should allow

the Bill of Rights to be enforceable thxouui the existing Supreme Com structure. with a

5m! upped lying to the Appellate Division which might, in turn, ptovide for an expert

eomtitutionel Appeal mun. We do. however, wan oi the similium tinge: of vetting sole
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power for constitutional interpretation in one. specially created court. Such a device could
become too contentious, powerml end politieised.

It is also the Constitution - and not the Bill of Rights itself - which must pmvide the
detailed mechanisms for entrenchin; this Bill (and for crucial mmpanion rights such as

the regularity of elections. the division of legislative competencies and the form of the

State itself). However, the dnfting committee is of the view that the Bill of Rights merits

special protection euinst easy amendment or enamehment. The constitution must specify

super-majorities (in various tegislatuxes if necessary) to inoculate the Bill against

interference by a simple parliamentary majority.

It is hoped thnuhis daft Bill of Rights - which the Democratic Pmy will doubtlca

amend and perfect - offers the reality of an open. democratic society governed by

principles of personal treedom and simple justice, anehmed in the Rule of Llw.

AJ. LEON MP
CHAIRMAN: DRAFTING COMMITTEE
MAY 1993

N B. Explanatory notes on cemin Articles of this Bill of Rights appear at the heck of

this document on the pages indicated in the text.
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FREEDOM UNDER THE RULE OF LAW:

ADVANCING LIBERTY IN THE NEW SOUTH AFRICA

M

Adams from I history in which the values of dignity and equality have been viohted by

the Sate And the policies of Apartheid;

Win; the inherent dignity and the inalienable human rights and fundamental

freedoms of the individual;

min the need to eecuxe democracy, libeny, justice and proeperity for all;

Wpeace Ind meoncilietion:

Wthat the dun: mind in this Bill of Rights are the essential

conditions of democracy;

Wto theee debt: on the foundation a society govemed by the

Rule of Lew.

W

This Bill of Rights guarantees the rights enshrined in it. They shall be respected

and upheld by all organs of the State and government. whether legislative,

executive at judicial and, where applicable. hy all new in South Akin. and

shall be enfomeable by the Supteme Court of South Africa.

W

2.1 Buy peach shall have the tight to equd treatment, and then: shall consequently

hmWinn. whethet direct or indium.

2.2 Wonmeans tmjusdfied dittetentiation. Dmerentiation on the wad of

nu. ethnic origin. colour. gender. eexual mutation. me, disability. tension,

aeedaeomcienceshanbeptesumedtmjuetiftedunleu it ispmofanu'oml

mum intended to remedy substantial mequality.

2.3 Differentiation shall be considexed juniEed when it is the xeeult of a decision

madetntheexexdseotthetypeofpxivateehoieewhiehp
teeeweepeand

wwnomy.

(TheexplewuynoteondwseZeppanonme9ofthis
dowmeotJ 
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3. Every petson shall have the right to life, and no person shall be deprived

ubitntily of his or her life.

tThe explaintory note on clause 3 appear: on page 11.1

W

4. Every peuouM hm: us night In the pmtwiiun of his or he: dignity and

privacy.

W

5.1

55.2

Every pm the" have the right:

5.1.1 toubettyandsecumyofpenonmdshaunotbedeprived ofsuch rights
exceptinaccocdaneewiththelaw;

5.1.2 to be secure against unreasonable searches and seizures;

5.1.3 no: to be ublmdly arrested, detained or impmoned;

5.1.4 not to be subject to tenure or to cruel, inhuman or degrading treetment or

punishment.

Every person who is arrested or detained shall have the right to:

5.2.1 be promptly informed, in a language which he or she undermnds, of the

mfonhemandofanychuge;

i '7 7 mum OM imn a lpgel preamble" of hit or he: choice, to be advised of

thbdghtwithomdelayend,wheretheintereeuofjusticeeoxequire,tobe

parvided with leg! representation by the State;

5.2.3 be releued 0t dmpd and tried within a reasonable time, before an

adhuy court of luv;

5.2.4 pending trial. save for good cause shown. he released on bail which is no:

excessive, or on reasonable gunmen to appear at nial;

5.3.5 Muay- Llu audit, uf L;- m Lu Jskuuuu, Iu yuan, In i went uf law

andbetelmedlfmchdetentionisunlwful;

5.2.6 compensationin theeveuttheteuch mmdetention ieunlewful.

lImexplmuoqnoteondwseSZappeusoupageIZJ
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EvetyW person shall have the right:

5.3.1

5.3.2

5.3.3

5.3.4

5.3.5

3.3.6

5.3.7

to be informed, with sufficient particularity, of the offence with which he or

she is charged end to be tn'ed without umemnable delay, in a language

which such person understands;

not to be I compellable witness against himself 0! herself;

to be presumed innocent, until proven guilty. awarding to law, in a

pmeedunlly fair trial, before en ordinary coun of law;

to a public trial;

to be represented by a legal pnaitioner of that pemnhs choice and. where

the inteteets of justice so require, to be pmvided with legal representation

by the State end to be advised of this right at the earliest opportunity;

not lu be wavietal. unleu, when unaitted. the offence charged um an

offence under South Atrial: law, and not to be sentenced more severely

then would have been pennissible when the offence was committed;

nottobetriedepinfmenoffeneeofwhiehheo
rshehubeenamny

acquitted or convicted.

(The explamtory note on article 5.3 appeal on page 12.1

eWAMEWMS

6. Every person shill have the right to:

6.1 heedom of mcienee and remion and, consequently, the State shall not

favour one religion met another.

6.2 heedom of speech. thought. belief, opinion and expression, including

cm of the press and the other media of communiation. In respect of

the exeth of its control, if any, met any public media. the State shall

meme diversity of expresion Ind opinion;

6.3 freedom of peaceful and unarmed membly;

6.4 freedmn of peaceful association, subject, however. to the provisions of

snide 2. .

7.1 Every dam and permnent Mideat shall have the tight to enter, xemin in and

leave South Aida;
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7.2 no citizen may be depn'ved of his or her citizenship.

W

8. Evegy citinn of voting age shall have the right to:

8.1 vote in elections for public office;

8.2 mad as a wididate in such elections;

8.3 fem. and/or be a lube: of, any political pmy.

W

9.1 Every person shall have the tight, in my part of South Africa, to acquixe, own, or

diupuue of my form of immovable and movable pmpony, individually 0: in

anodltion with omen;

9.2 legislation may authodoe the exptoprintion of property in the public inteteet.

subject to the pane: payment of equitable compensation which. in the event of a

dispute.ehallbedetemhedbyanoxdimryeounotlaw.

Wm

10. Even! pm of full m shall have the right to many a pmnn nf his m hr: rhnim

mdtomblishehmly.

W

11.1

11.2

Myddmshaubeeutitledmthefoodandwaternecesnryf
mmivmto

mammedemenunohuicheelthmnoabuicmton;m
dtoaclean

dwmt

It is the pxovince of Parliament. and nf any othet authority lawfully exercising

powafwtupummdwidehwmmuemuuetohemd.

Comequemly, any such decision which i: justifieble shall be considered to comply

with this article. A decision which is mble md Mable end which

respects thelimitedomontheWIvuhbieto teamethe relevant

entitlement IhIll he consideted justifiable.

(Theexphnucrynoteonmiclellappmonpuelu
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12.1 m heedmn to study, learn and teach shall be gwmteed.

12.2 The State shall not try to shape education or culture in accordance with any

puticulu political or ideological commitment.

12.3 The aademic freedom of every university end similar institution of higher

learning shall be guaranteed.

IThe explanatory note on article 12 appears on page 13.)

W

13. Subject to clause 2, every person shall have the tight to practise. profess, enjoy,

maintain and promote his 0: he: language Ind culture.

W

14.1 No petwn shall be effected advetsely by a decision made in the exetcise of public

power which is unlawful, unreasonable ct procedunlly unfair,

14.2 every person edveraely affected by a decision made in the exercise of public

power M be entitled to be givn reasons, in writing, for the decision.

lThe explanatory note on article 14 uppean on page 13.)

W

15. Every citizen shall mu m. nu: toM km a. State, and emu any 0:53: of
State OI Government, with due exyedition, all information:

13.1 concealing the mpnisetion of such omen, its decisions md decisioa-

nukin; placedutu, its rules and policies;

15.2 held by the State concerning such citizen.

NJ. Ibis mide must be specially read together with the detogation clause contained

in uticle 18.

(11:0 explanatory non on midi. 15 we on robe 14.)

WW

16.1.1 Any luv or action in contravention of this Bill shell he, to the extent of the 
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mmvention, invalid;

16.1.2 a court 01 competent jurisdiction shall have the discretion to allow any organ of

Government or State, at any level, whethet legislative, eXecutive or judicial. to

correct any defect in the impugned law or action within a nasonable petiod and

subject to melt condition: as might be specihed by it;

16.1.3 until such correction. or until the expiry of the time limits set by such court,

whicheverhetheshonet. theeounmay directthntthe hnpupedlaworaetionhe

deemed valid.

16.2 Any person who seem that a right contained in this Bill has been infringed or

candied shall be entitled to approach a count to entome or ptoteet such right.

163 The courts and the executive shall be under a duty to ensure that the right:

contained in this bill shall be capable of being eiteteised and pmteeted effectively

and expeditiously without unnecessary formality or constraint.

16.4 In deminiu disputes mum; the rum contained in this Bill I comt shall

adopt procedure! which ensure the full ventilation of the issues in dispute.

16.5 The rights contained in this Bill M be capable of entomement. in the discretion

of a coon: .

16.5.1 by an mmmmmn behalfofzdass to which such person

below:

16.5.2 by a pemn acting on behalf of an interested person or class not

mbly able to eaten: the tight! contained in this 3111.

16.6 Subject to the pmvisione of this Bill. e court shall have the power to make all

such ordetl as shall be appropxiete to protect and secure the rights contained in

MMIMIWMto
wmmmmtoma

ke

maitution to peace: who have suffered an infringement to theit rights.

(TheMnote on udde 16 appears on page14.)

Wm

17. Save to the extent neeeuu'y to entry out the proper puzpoeee of punishment. no

psieoneuhallbedepdvedoft
herightecontainedinthisB

illeolelybyxeasonof

hieothetimwlsmmem.

18. mdghteeonuinedinthi
snillmynotbexestrie

tedexceptbylwham

general application. plovided that:
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such restriction is permissible only to the extent demonstrably necessaxy in

a free, open and democxatic society: -

such restriction my in no case nullify the essential content of the n'ght;

such restriction is consistent with South Atrieats obligations under

' international law,

subject to article 19, this article (18) and the following articles may not. in

.0, "mm. It. Muiau: mum 1.3.! (onu- fm 53.4), 6.1, 6 4. 7. 9 7. H.

12. 13. 14. 16. 17.

Inc explanatory note on article 18 appeats on page 15.1

W

The rights in this Bill may be suspended only in consequence of the declaration of

a state of emergency made under an Act of Parliament, provided that:

19.1.1 a cuts of vumymey may be deduced Only when the murky of the

State is threatened by war. invasion ox general insurrection or at a time

of natural disutet, and if the declaration of a state of emergency is

demonstrably necessary to restore peace and order;

no action, whethet a regulation or otherwise, may be taken under that

decimation, unless it is demonstrably necessary to restore peace and

order;

the declaration of a state of emergency and any minn, whettnr a

regulation or otherwise. uken in consequence of that declaration, shall

cease to have any effect unless the declaration is ratit'ted by a two-thitds

majority of the total number of the directly elected members of

parliament within two weeks of the declaration;

a state of emergency shall endure fox no longer than three months.

provided that it may be tenewed. it it is ntitied by at least two-thirds of

the total number of the dixectly elected members of parliament;

no declaration of a cute of emergency shall have retrospective effect;

the Supreme Court ahall be competent to enquire into the vettdity of any

declaration of a state of emergency. any renewal theteof, and of any

action, whether a regulation 0: odmise, taken under such declaration.

Neither the enabling legislation providing for the declaration of a state of

emergency, nor any nation taken in consequence thereof, shall permit or authorise:

19.2.1 the cation of :etmepective crimes; 
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19.2.2

19.2.3
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the indemnification of the State, or its officials. for unlawful actions

taken during the state of emergency;

the suspension of this clause (19) and of clause: 1. 3, 5.1.4, 5.3, 6.1, 10.

14, 16, 17 of this Bill.

Any person detnined under a state of emergency shall have the following rights:

19.3.1

19.3.2

19.3.3

19.3.4

19.3.5

19.3.6

19.3.7

anadultfamilymembetoxftiendofthedeui
neeshaunssoonu

wouhly possible. be notified of the detention;

the names of all detainees and the measures in terms of which they ate

beingdetninedshallbepubl
ishedintheWwithm

seven days of their detention;

the detention of a detainee shall be reviewed within seven days of his or

he: detention by the Supreme Court which shall be entitled to order the

niece of such a detainee if satisfied that such detention is not

homily neeeuu'y to mom pane: and ordet. 111: Sun: shall mhmit

wn'tten reasons to justify the detention of the denim to the Com. md

shenmmilhthedeuineewithwchtemno
thterthmtwodays

befme the teview;

adenineeahlllbeentitledt'onppeubefonthe Court inpersou.andbe

represented by lea! counsel, and to nuke representations against the

continuation of his or he: detention;

a detainee shall be entitled to have access to legal mmmtativeo of his

or he: choice at all reasonable times;

edetaineeehllletdltimee heveaecesstoamedieal practitioner of his

mhudnic;

undetnochmmmanapemndetatnedunder
cmetgency

muhttons.
(1) be detained for loam than 14 days;

muwmuponmmbeequenttohismhernlmtor
mW-lly tIn- em mum mhmind in imitication of CM original
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Of the conditions necessary to permit democracy to tlounsh, equaltty :5 one at the most

fundamental. But the most prominent feature of the South African social order has been
discrimination; must waspiuuomly, meial discrimination. The new Constitution must
cammit itself to equality, and set its face againSt discrimination, especially against racial

discrimination. This Bill of Rights, drawn to be the heart of that Constitution, so commits

itself.

But what is disaiminalion? Nu society can funCtiOu withOul making diilindiom. Indeed, it

is a characteristic of successful societies that their mean of differentiation are please: that
they succeed aceutately in distinguishing the meritorious front the unmertton'ous; the just

from the unjust; the pmductive from the unmoductive. When is differentiation permissible

and when ought it to be outlawed? The answer of this Bill of Rights is that differentiation
is permissible when it is justified. and impermissible when it is not (article 2.2). Only
when differentiation ts not justttied does tt them the pejorative 'dtscrtmutatton'.

The effect of that answer is to permit the court that enforces this Bill to condemn as
discrimination an arbitmy exercise of powet which may be thought to fall outside of the
best known categories of disuimination, such a racism or sexism. One effect, for
instance, might be to empower a oouxt to outlaw a particular differentiation made on the
ground of papacy without Rubin. the controversial question whether it commutes sex
discximmation. If differentiation on the pound of pregnancy is unjustified, it is
discrimination, and thetefon: unconstitutional. The court need not engage in complex
debates about whethex differentiatlon that prejudices only women, but not all women,
disciminates against women.

Despite the generality of thh appoach, in article 2.2 the Bill recognises that differentiation
on the specific. grounds of moe. ethnic origin. colour. gender. sexual mientatt'on. age.
disability, religion. creed and conscience are generally arbitrary, and therefote genetally

unjustified. But disuimination has cxeated pervasive inequality in this country, and if we

are to take the commitment to equality seriously, we have to acknowledge the need for

affirmative moms to undo existing inequalities.

However unpalatable it may be, we have to acknowledge, too, that if such propunmes are

to benefit their legitimate beneficiaries and no one else, they will have to use the same

criteria for differentiation as Me which brought about the inequality. Article 2.2

authorises such programmes. povided that they ate rational. A programme would not be

rational if, say. it w not focused to reach its intended benet'tciaries, or if it continued to

operate after it had done its work.

Article 22 recaptises also that. although differentiation on any of the grounds there listed,

unless it is part of an ammative programme to undo inequality, is usually ahhmnnt.

sometimes it may be desirable. It may be desirable, for instance, to eduate members of

diffesent religious persuasion separately about their religious, and for that xenon it may 
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be necessary to difl'etentihte on the ground of religion. Or it may be necessaxy to seyepte

lodgings by gendet, in order to ptotect women residents from sexual humment or assault.

These m justified diuexentlations, and they ate not diacriminalion. Article 2.2

consequentlylreenpises that differentiation. even on one of the grounds listed and not for

the sake of countering inequslity, may be justified. It in for this reason that differentiation

on one of the youth listed is only preeumed unjustified. 'nte presumption can be

tebutted by demonstrating a justification of the kind just outlined. ma formulation is

flexible enough to permit a court tn teqttitn a more mmmmni lustification to legitimise

some types of differentiation (es. racial diffuentiation) than others (cg religious

differentiation).

Some favour a Constitution which seeks to outlaw discrimination only in the public sectox:

only when the State may be couldeted requnaible for the discrimination. But there is an

important sense in which the State is always recponaible for discrimination: it can always

legislate to outlaw diaailnination (unless the Constitution forbids it to legislate. in which

case the State is teaponaible because of the Constitution).

Despite that, it remains true that few would a_rgue for State intervention against all

discrimination anywhere. Almoet everyone recognises the need fut some sphexe of privacy

in which the choieee that individuals make an be made on any ground whatever, however

arbitrary, without any liability to justify them. he choice of whom to invite into our

homes, for instance, falls into that category. So does the. choice of whom tn favour with

outehatity,andsodoee thecholee ofwhomtomany.

Rather than tryin; to confine equality to the public sector, understood as the area in which

the State is responsible. it seems bettet to recognise that there is a sphere of privacy

within which decisions to leerentiate need not be justified. Article 23 neonates that the

constitutional mmihnent against mutation should not intrude into the when of

privacy.
.

But to recognise a sphere immune from intervention against dlsuimhtation is to invite

racists w other disuiminam to tnlte shelter there. Many will try improperly to expand

the shelter given to discrimination by the need to protect privucy; immunity invites abuse.

ToMWMW. artlcle 2.3 confines immunity to decision. made in the

exexeiae of the kind of private choice necessary to preserve personal autonomy.

mmnanny ln thle country now who ate minus to retain the plivilegenmm by

apartheid. Many of them hope to achieve that goal by removing activities hitherto in the

public domain to the private. expecting that there those activities will be inaulhted from

the commitment of the new soda! ode: to root out discrimination.

he Constitution must not he party to those effom. and this Bill of Rights will not be. Ita

recognition of a cphete of privacy immune from my nwd for instillation. something

Min! to mmWUAWGmIII auw IuOUAkuvea, runny. L. r...-2"Oi .I 5000-. a

shield for private Apartheid. Anicle 2.3 is dawn narrowly to guard against that possibility.

Forthesameteam. freedom ofanodniomavital idul,butonetowhichmanyateno
w

appealing as a sheltet fat private apmheld. is in anicle 6.4 expressly made subject to the
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guarantee of equality.

What mciety madden to belong within the sphere of privacy, of course. change. with
time. At one stage it ws commonly scoepted that the terms of private employment were a
matter for the employer sad the employee. and that the State should not intrude. Now the
legal regulatiOn of private employment is pervasive and commonplace. At one stage it was
generally mpted that social clubs fell into the core of the sphere of privacy, and that if
such clubs chose to exclude blecks or Jews or women, that was their ptemgative. There is
now a growing body of opinion that such clubs often supply public goods - such as
business oppomtnities - to which all should enjoy equal access.

These developments require us to recognise that the boundaries of privacy are constantly
shifting, and that the Constitution, 0: its Bill of Rights, cannot, therefore, hmily define
them. 111: court entrusted with interpreting article 23 will have to define and redefine the
boundaries of privacy from time to time, as society's conception of that idea matures and
develop.

Note that the pmhibition on discrimination in article 2.1 outlaws both direct and indirect
discn'mination. Direct disaiminetion is overt dism'mination. The concept of indirect
disaimimtion hits at apparently neutral practices which have differential impact; for
imtanee, a recruitment policy which requires all mathematics teachers to be six feet tall.
Such a policy, although it made no reference to race or sex, would favour men over
women and home ram nvet nthm Slum thr. mlicv wmttd nnt hr jttstifird as fnsn-ring
good mathematics teaching, it would be disaiminatory.

Note, anally, that the pmhihitiou on diminution in article 2.1 is expressed to be a
consequence of the tight to equal treatment; it does not exhaust the content of that right. It
can be as much of a denial of equal treatment to fail to differentiate as to differentiate. It
has been observed, for instance, that some of the most serious denials of equality to
women take the farm of expecting wouen to be the same as men, or treating them as
though they were. Article 2.1 is framed widely enough to stn'ke at inequality in that shape.

W

This Bill of Rights has adopted the South African Law Commission's (mutation (Project
58: Angst 1991) of s eo-called 'Solomonic solution' to the vexed question of capital
punishment. Thus. article 3 is a middle. mum hem the mtnntinn nf rapital rattnkhmmt
and the abolition theteof.

Accordingly, this Bill recognises the right to life as madamentai and does not express
itself for 0: against apital punishment. It leaves it to the court to deliver (in the words of
the SA Law Commissim: 1991 at 277) 'a finely balanced judynent in the light of inter
alia, empirical evidence'. The General Council of the Bar of South Africa has also,
recently. endowed this approach (May 1993).

Parliament will be able to legislate on the inn: and it will b: (w the Gaul lo deluutiu:
whethet such laws comply with, or infringe, this Bill. 
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The court will also be able to consider whether or not judicial hangings transgress the

provision of article 5.1.4 which prohibits. inter alia, "cruel. inhuman or degrading

treatment or punishment' of persons.

Consistent also with the SA Law Commision, this Bill consider: the legality of abortion

(and any limitations thereon) to be the province of the courts as the anal determimton

This will enable Pediement to enact iegisletion to libetaiiee the current poeitioa in our law

as stated in the Abortion and Sterilisation Act 2 of 1975. But the court: would then have

to adjudicate upon the constitutionality of such a measuxe with due myrd to the

provisions of this Bill which will include a balancing of the various rights provided in it

and the demands of society at the time of the judgment. These include gendex equality

(miole 3); an eight m lifP (amide. 1): the right to dimitv and privacv (article 4) and the

fundamental freedoms conteined in article 6.

This article states a person's rights on arrest. Tne article creates fundamental rights for an

armated person, including the right to be charged and tried within I reasonable time and

the tight to heil pending trial exwpt for good wise. Although certain of the rights ere

common to most Bills of Rights. the clause in novel in that it provides a constitutionally

entrenched right to compensation in the event of unlawful meat. and, by implication,

prohibits Puliament horn ousting the jmisdiqion of the courts to pronwnce upon the

validity of any pencn's detention.

W

This clause entrenches a numbet of simifiennt rights in I criminal trial. Among the most

significant axe an seemed's right to remain silent and the right to legal representation at

State expense. where the interest: of justice so require. The clause, by implication, outlaws

the use of minted evidence and expressly prohibits the use of cruel and unusual

punishment. in mmmon with most Bills of Rights, it also prohibits the enactment of

retrospective cheese: or punieiments and constitutionally protects a penon's right against

double jemdy.

Wm

M

A Constitution. and especially it: Bill of Rights, must aspire to guarantee the conditions

necessary for democncy. Without the basics of life. it may be inipoeeible to pmpexiy

exexeiee one's demoentic rights. Entitlement to the mean of survival must. thexefote, be

proteaedbythe Constitution.

This Bill 0! Rights. however, acknowledges also that the manner in whieh that entitlement

is realised is a matte: for the legisletute end the executive: to make the choices necessary

to realise the entitlement cells for e kind of exputiee that only those bunches of

government command. end to: electoral mubility, which only those bunches enjoy.
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The Bill consequently respects all such legislative and executive choices, :5 long as they

m J'ueh'fiehlrt whirh is in say. that they arr. matlr. honestly l'md minnally.

But where the choice is not justifiable, the coun enfoming this Bill will conclude tint its

authors are not taking the entitlement to the essentials of life efEmted here seriously, end

it will set qside the decision. Thu does not require - or permit - the court to nuke policy

choices. It requires the court to review policy choices made by legislators and officials; a

function comfombly within the judicial province, and one that good judges are well

qualified to discharge. The necessity that such review impose: upon the legislature and the

executive to justify their decisions. moreover, will also foster thoughtful decision-making

and good government.

W
W

The light of learning is also the torch of democracy. True learning. independent of

mlitirnl mntml. is thr. ncmritis nf tyranny. Bmmitins that. the anthem of apartheid

twisted education into a means of repression. Never again can that be permitted.

Democracy means that decisions are taken by persuasion. rathet than coexcion. True

persuasion can take place only in a culture which respects learning. Unless learning

flourishes. therefore, democracy cannot be attained. And without freedom, learning cannot

flourish. his Bill of Rights seeks to guanntee the freedom and independence of learning.

During apartheid,- unong those who must constantly kept alive the idea of democracy, and

indeed the values affirmed in this Bill of Rights, were the independent universities. They

became. in consequence. targets for repression. 111i: Bill seeks to put them, and all

. institutions of highet learning like them, beyond funher interference.

WW

Whether South Africa attains democracy may well depend its much uptm the way in which

day-to-day govemment decisions are mutinely taken as upon the loftiest md most

abduct Spintions in the Bill of Rights. This article entrenches every person's right. when

adversely effected by gOVemmental action. to a decision which is lawful. reasombte and

pmedunlly air. It also gunmen: the tight to be given rensons to: a governmental

decision.

The combined effect will be to tequire public officials thoughtfully and deliberately to

consider theix decisions, to take due mum of the impact of I decision on those whom it

affects, to explain the decision to those whom it affects, and, where faimess so tequilts, to

heat those affected before the decision is taken.

'me article will therefme foster governmental pi-oceeses that ue both mutate and

panicipatory: accountable because decisions will have to be justified to those governed by

them, and puticipatory because those governed will have had an opponunity to influence

them. in short, the article will fate: democnde decision-making. lt will duo tequlte the

kind of decision-mnking pxoeeeses that tend to yield well justified decisions. It will 
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therefore minute both democracy and good government.

Since the rights given by this article will. like all the other rights conferred by this Bill, be

entrenched. it will be imposible to legislate them away. That will put an end to the

legislative practice of excluding the jurisdiction of the Supreme Court to review

governmental dedslon-xmlthig. s pernicious practice by which the government has in the

past attempted to insulate its decisions from judicial mutiny, particularly under the

secutity laws.

We have included this article to mute the citizen's right of access to information. that

information includes information used in the governance of the people and specific

infomtion that the StateW in respect or individual uitiaus. We have not nought

to captuxe all the relevant considerations that would ordinarily form part of a detailed

statute, but rathex have ststed the broad principle, and again left funhet development to the

courts. We regud this right as fundunenul end are doubtful that government would have

sufficient incentive to pass the requhed initiation to p've citizens proper access to

information held by the Stste in which they have u legitimate interest.

Like tmny other pmvisions in this Bill, article 15 may be subject to derogation. Naturelly.

article 18 (the detogation clause) entitles the State not to ptovide access to Ill information

on demand should it not be in the public intexest to do so. Howevex. government would

then have to demonstrate that such non-disclosme was consonant with the requirements of

an open, demoentic society. '

The bonus are given powers to adopt procedures sothst issues in dispute are fully

ventilated. This pmvision, inter alia, permits the court to allow for the min; of an amictu

brief. and to admit evidence 1nd argument in e generous fashion so that fundamental

issues of primipie may be fully argued and considered by the courts.

The tulle and freedoms contained in the constitution may be enfoxeed by way of a clue

action, mo turthetmue blathllu; 3. 53m. ts s pens: to npgmuoh the court for rrlief mt

behalf of an interested person who, or else of persons which, cannot reasonably enforce

their rights. These provisions are intended to allow a wide class of pemns to have access

to the courts. whilst giving no licence to public busyhodies.

The courts and the executive have a duty to ensute thht the rights in the Bill are capable

of being exexeieed expeditiously and without unnecessary fomnlity or constraint. Thin

pmvllm 1' "3W to WIW W m wan with a minimum .5 logo! tomliey FM

example, it is envisaged thst the powerless Ind impecuuious may seemm to the

courts even by way of a letter of complaint sufficiently specific to raise a question as to

whethet rights guaranteed uncles this Bill hove been infringed.
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Every Bill of Rights is capable of derogation. since most rights are not absolute or entirely
without qualification. has, one person's free speech is limited by anothet person's right to
his or her good name and reputation. The citizen's right to vote is, in any democracy,
limited by the right of the State to retain the franchise to persons of same mind end those
not serving terms of imprisomnent, etc.

15

In this Bill. rather than attempting to define the limitations of each right (which would be
almost impossible to codify due to our extensive common law), we have provided a
general derogation clause to govern most of the rights contained in this Bill, subject to
very strictly formulated principles. Thus, in article 18.1, no detogation is permissible

unless the courts are satisfied that such is "demonstrably necessary in a tree, Open and
democratic society". This formulation - in pan bonowed from the Canadian Constitution
- will oblige the law-p've: (be it Parliament or the courts themselves) to satisfy the test
that the circumscn'ption of my right contained in the Bill is fundamentally comment with
the practices of a tree country, governed as an open society mxding to universally
eeeepted democratic principles.

Furthermore, no such limitation of any right in this Bill may destroy its fundamental
content (18.2). For example, while a local authority (in article 6.3) may require certain
formalities to be met before a peaceful much may proceed, it may not forbid such a
procession from oocun'ing.

Finally, there are certain tights which may not - in any sense or circumstances - be
limited. These are listed in article 18.4.
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Some favour the inclusion in the Bill of Ruins of what ere known. following the Indian

Constitution. as Directive Principles of State Policy. Directive Principles would be port of

the Bill (or at least of the Constitution), but they would not be fundamental rights, and

they would in consequence not ennui Acts of Pulinment with which they were in conflict.

The category of Directive Principles is therefore a halfway station which on

accommodate values thought important enough to merit recognition in the Bill of Rights.

but not intpottent enough to merit the force of a fundamental right. Recognition of a value

as a Directive Principle is a compromise often suggested to resolve conflict between those

in favour of elevating a value to the status oi fundamental right and those altogether

against including it in the Bill of Rights.

But what ie the wuteut oi the eompmmise? nae point of releytting a value to the

Directive Principles is to deny it the force of a fundamental light. But the inclusion of a

value in the Bill or Rights (or elsewhere in the Constitution), however that is done. sooner

or later generates demands to: it to be given some iepl effect. in India, one effect given

to Directive Principles is a powet to restrict the fundamental rights. Entailed in that power

is a capacity to immunise from legal challenge government action which is repugnant to a

fundamental right, just because it pushes a we! postulated by one of the Directive

Principles. In the name of pursuing democntic ems, the power of restriction given to

Directive Principles may consequently be used to sanction undemocratic means.

The best known theory of Directive Principle; is the Indian one. To include Directive

Principles in our own Bill of Right: would invite the adoption of the ideas that have

own up in Indie shout Dinaiue Moiplnm including the idea that they have the power

to restrict ftmdnmental rights. It may be that the Indian ootms have somehow avoided the

woxst dangers inherent in that idea. But because the dangers are inhetent in the idea. thete

canbenomunnoethetourownmtswouidd
otheame.Nooneennrestreinthe

internal logic of an idea. To intpon Directive Principles, therefore, would be to impon

their capacity to erode the hindamental rights.l

In Indie. mom, Euaduaoatd right. were given yearn to eetabLieh themelvee befon the

courts started invoking the Directive Principles to restrict them. it my be that when

fundamentll rights are establismd and nourishing, the ham done by permitting theit

restriction in tea than fatal. In South Atria, howevet, fundamental rights nre still

struggling tot their eonetitutional bitth. If we allow them liberally to be restricted before

they exit. they my well be stillbom.

Furthermore, although Directive Principles may be thouvtt a useful way of remedying the

deficiencies of a weekly dni'ted Bill of Right. it is fat from clear what they an

contribute to a carefully considered one. A value is sometime: consigned to Directive

Principles to avoid the hut! work ofmm a dilemma about whether it should be

 

i Justice Emmi, tonne: Chief Justice of lndil, once went so tu- as to say that 'it is

only in the homework of the Iocio-ccnnnmit' ttntmtm mvimud in the Dlmtive Pn'nch

that the Fundamental Rights are intended to operate'Wm

1980 AIR 1789 SC It 1847).
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included in the fundamental rights. and, if so, in what way. The Directive Principles may

consequently become the rubbish bin of the Bill of Rights. Proper attention to diftiam

values can avoid this consequence. and produce a fax more coherent Constitution.

The rights to shelter and health care, for instance, obvious candidates, since they are so

problematic. for relegation to Directive Principles, ale dealt with in article 11 of this Bill

in a way which gives them reel content without usurping the proper ptovince of the

legisleture'or the exewtige. The guarantee of equality in mide 2 is likewise so much

stronger than conventioni alternatives (see the explanatory hate) as to make the

recognition of gentle: rights as Dilective Pdnciples pointless. -

We consequently believe that, in e thoughtfully drafted Bill of Rights. Directive Principles

are unnecessuy, that they can min the eohetence of the Bill, and that they could

undermine its fundamental rights. In short, that they would weeken nther than strengthen

the Bill of Rights. This Bill therefore contains no Directive Principles.
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From: Laurens du Pleasla

Horowith a draft of the first part of our first report

for your perusal. recommendatxcn: and for discunatcn on

Our mccttng Thursday in Cape Town.

C O N F I D E N T I A L

MULTI-PARTY NEGOTIATING PROCESS

TECHNICAL COMMITTEE ON FUNDAMENTAL men: nugmg 15:
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1 Introductory remarks

The Committee first met on 10 Hay 1993 at The World

Trade Centre ('htho first moottnq") and thereaeter on

13 May 1993 1n Cape Town (h'tho second meetinq"). It

hag ulna ach-duI-d - muuLiug tun 16-20 Hay 1993 5L The

world Trade Centre (h'the third meettnq"). Dates for

further moat1nqa 9111 be determined at the third

mooting. Mootlngs with other technical committees.
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such a: Eh. Committees on Constxtutxonel Hetters end

the Repeal of Discriminatory Legislation. may also be

nece-aery. alnce this Committee envisages that it will.

fram its particular perspective. somehow have to

eddrell concerns such as the mechanxana for the

enforcement of fundamental rights and constitutional

principles relative to their effective protection and

Judiciouszdemercetton.

2 Gu1d1nq considerations

At its first meeting the Committee agreed that the

following considerations -- which could of course 3:111

be amplified -- should guide 1: in its further

deliberations:

2 1 The means and mechanism for the protectlon of

fundamental rights in the interim period should

be optimally legitimate so as not to subvert the

legitimacy a; similar means and mechanisms in a

final dispensation.

Apart from identifying Eundementel rights which

are to be protected in the interim parted. their

enforceability and the enforcement mechanisms

invoked to this end. are vital quenttons Hhtch

H111 have to receive the Committee's lerxous

attention. The seld mechanisms should also be

ecce-aible end practicable.

The Committee should start off by exploring

Hcannon qround". 1... areas of agreement on

minimal or ellentiel fundamental rights wh1ch

could simply not be excluded in the 1ntet1m

period. To this end the Connittee ought to be

down-to-eetth and practical in. for instance.

competing bill of rights proposals which are

already on the table. 
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3 Methodology $

A; a quid. to it: deiihorationl. tho Committee

distinguishes the following four categories of rights

which :onehov anturo in the context of the intorim

protection of fundamental rights:

3 1 minimal or ossenticl rights which will simply

havg to be accommodated:

3 2 rights which ought to be accommodated:

3 3 right: of which it is debatable whether they

should be accommodated. and

3 3 rights which should not Do accommodated.

At its second nootinq the Committee dealt with 3 1 and

3 2. This report therefor. reflects the Committee's

initial position on the accommodation of these .tuo

categoric- at rights in tho interim poriod. Tho

Committcc's position is. houcvor. subject to change in

view of the submissions which ncy still be received

from intoro-tod partioa.

4 Rights identified

EConmittee membors.

It will help a lot if. for our Capo Town mooting. you

can cuii right: balancing to categories 3 i and 3 2

from proposed bill. of rights in -the South African

context (but you ccn of course also consult other bills

of rights). Pious. also consider whether we should in

any way prioritise the rights H. are going to include.

Also qivo thought to possible limitations on rights you

include in your lists -- And to .11 other matters

relative to such rights which you think ought to

receive special attention. 9.9. a (further) stay of

cx-cuticn- in roiation to the right to life.

Thank you


