
7 I '

F"-

  

?326- 5-88 210511.431 1 ANC NEG COMMISIOV  021 222626;# 1

MUkaoxfbsxn

AFRICAN NATIONAL CONGRESS

Constitutional Affairs
tel (01 1) 330 7186 fax (01 1) 330 7119

51 Plain Street. Johannesburg

Fax Cover Sheet
.J

Au; _,. , PREP .__._gmf5_S/9_QIVIS ' .  

Faxno,; Dal Q29 (5)5126

From: ZO/J') QWEWVIQ '
 

ab - 633" 93 

pages, met. cover

Message.-

Wk: M GMQW- 63:98am.

 

 

 

 

 

 

 

 

 

      



'i ' " 1 "a 9 222626:# 2126- 5'83 IIOIIIAM I ANC NEG COMMIbION- 0-1
X

SENT BY 1 tANC

i
9

mm

This initial draft has been prepared on the basis of the written brief given to theTechnical Committee on behalf of the Multi Party Forum.

(Addendum D : PrOposals to the Negotiating Council on the appointment of TechnicalCommittees. and their Terms of Reference on certain matters arising from theConsolidated Document. Planning Committee : 26 April 1993) '

The Preamble indicates in general terms the ambit and purposes of the Act. and thatthe Independent Electoral Commission will. in terms of the present draft. assumeresponsibility for the conduct of democratic national elections for a new Parliamentto function in terms of an Interim Constitution. As noted in the PlanningCommittee's Brief. where regional elections are involved. new formulations will haveto be considered. Consequently these fall outside the ambit of the present draftalthough the South African Govemmentls submission envisages a broader context forthis legislation. 
Section 1 contains the definitions of the key terms used in the Aet.

Attention is drawn to Section 1.8 in which a definition of "Eligible Voters" has beenincluded. This definition confers the right to v0te upon all South African citizens of18 years and over. including citizens of the TBVC states. and only excludes personsfrom the right to vote. by reason of criminality, mental disorder and other provisionsof the Act or Regulations to be promulgated under the Act. As acted in footnoze 2of the draft Act. certain submissions were made to the Technical Committee to theeffect that prisoners should be entitled to vote. This is a policy consideration onwhich the Technical Committee will require guidance from the Negotiating Council.

Section l.l7 contains a definitionof "The Transitional Elections". which states thatthe Am applies only to the elections of a new parliament.

Seetton 2 provides. however. that the Act will remain in force until such time as it.s repealed by Parliament. Until so repealed. it will be posmble for a new' sion to be reconstituted in terms of the Act. in orderperform similar functions in respect of any future election or Referendum. as theASC mav be.

t: on 3 is intended to ensure that the Act and Regulations promulgated thereunder"tr? Independent Electoral Commission. in respect of the conduct and supervisiont t Transitional Elections. will override any Other statute or regulations which-5, in conflict therewith. Theoretically. it might have been preferable toraw.- an audit of every Act and regulation on the Statme book and to repeal ormen w. conflicting provxsion specifically. However. such an audit would be time-enm: tr l .md probably impracticable given the present time constraints. Section 3
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Section 4 establishes the Commission.

Section 5 states the objects of the Commission.

 
oftheir status. (For
full members. v

upon which sucprouszons are designedwmmzssion. but also that"grading future benefit or

h member's appointmento ensure not only the perceivedmembers are perceived as impervious tadvantage.

!

impamahty or" the
0 political pressure.

((unnrmatjon by the Commission that the Transitional Elections
euvhsranu'ally free 21nd fair; and at'te have beenr

1m 59:9 rim: determination by the Commission of all irmgm t, ssucs and disputes which
me arisen m consequence of the Elections.

Elana. SM-le Winn
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Secuon 9 deals with the Circumstances in which a member's Appomment can beterminated. This includes resignation by the member. and the withdrawal of theofficial nommatton of any Intemauonal representative. Application for the removalof a member can also be made to the Appellate Division of the Supreme Court by theState President. the Transitional Executive Council. or any registered politicalor one hundred eligible Voters; provided that lnsofar as such party or Voters areconcerned. the Chief Justice must tirst gtve Jeeve for such application to be brought.The Appellate Division can order the removal of a member of the Commission onlyin the event of serious misconduct or mcapaclty bearing upon a member's fitness foroffice. This would include continued ill health. and a matenal breach of the pre-conditions and quallt'tcauons referred to m Section 7 (see paragraph 10 above), or anyother substantlal reason which the Court considers inconslswnt with the member'sconunuauon in offtce. The application must be heard by the Chief Justice and notless than six (6) other Appeal Court judges.

Sectton 10 deals with the remuneration and conditions of appointment of members ofthe Commission.

Seetion ll states that the Commission may be reconstituted. if necessary. in order toundertake the same or similar functions and reSponsibilities m respect of futureelecuons which may be called in terms of the Constitution. The nomination andappointment of members of a reconstituted Commission shall be effected by the StatePresident upon the advice of Parliament. acting in terms of a resolution passed by thesame majon'ty as 15 neeessany to amend the Consn'tution. If parliament lS deadlocked.and unable to establish the required majority to nommate a new Commission. then thedeadlock hreakjng mechanism is that the nomination and appointment of thereconstituted commission will be effected by the State Prestdent. on the advice of amajonty decision of the full bench of the Appellate Divilen. comprising the ChiefJustlce and net less than six (6) other Appeal Court judges.

 

Sections 12-15 deal with procedure. administration. t'mancnal accountability and aGuarantee by the State for the commitments of the COmmtssion.

xectton 16 deals With the powers. duties and functions of the Commission. Inperucular It IS envisaged that the Commissxon shall set up three (3) separateT.Dnrectorates. viz: an Election Administration Directorate. an Elecn'on MonitoringJtrt-ctorate and an Election Adjudication Directorate. The Commissmn shall beenthled to co-opt suitably qualified persons including nominees from accredltedmtemauonal organisations to assist these Directorates.

Sectzon 16.4 prowdes that each DireCtorate shall operate independently of the others.but ml be accountable and subject to the overall management and control of the("att.tmezltm.

Eectlon f sets out the responsibilities of the Elecrlon Administration Directorate.;nCltldlng the role of voter education. determining the eligibility and identification of

EI-ul'. s_n-Fim m"
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voters. the enforcement of an electoral Code of ConduCt. administering the obligation
to disclose the receipt and source of each financial contribution to a political
campaign tn excess of Rl.000.00: and the promulgation of regulations governing
political advertising, to be determined in consultation with the Independent Media
Commissxon. It should be nuted that the adminisu-acive details involving proof of
eligibility and identification of voters has not yet been specified. and will require
further conSideration and technical advice. Guidance is required from the NegOtiatjng
Council whether detailed provisions are to be included in this Act or left to the
Commission to determine. in view of the obvious need for substantial amendments
to the exming EleCtoraJ Act. Provision is made for an electoral Code of CondttCt to
become Schedule A to this Act. This Code has net yet been drafted by the
Committee. which has thus far received only two draft submissions from the
negotiaung parties in this regard.  Section 18 provides for the Election Monitoring Directorate. In pameular Section
18.2 envisages that this directorate shall have investigative powers, including the right
to issue and execute search warrants. and to seize items as evidence of alleged
infringements of the elecroral Code of ConduCt.

Section 19 provides for the responsibilities of the Election Adjudication DireCtorate.
Section 19.1 provides that this Directorate shall serve as the final arbiter of claims.
issues and disputes affecting the campaign, conduct and results of the Transitional
Eiecmons. save that there is to be a t'mal right to appeal to the Commission.

Section 20 deals With the Commissionis Final adjudication of the elecnon results. It
:3 provided that the Commission shall be required Within a period of 21 days after
completion of the ballot. to determine and certify the final results of the Transitional
Elecnons. and to declare whether, and if so to what extent. such elections have been
:onducted in a manner which has been substantially free and fair. Section 20.2
("owdes that a stmpte majon'ty is n0t sufficient to certify the result of the election
Md a majority of at least eight (8) members is reqmred. In the event then the

I 'ommissmn Finds that the poll was partly unfree and unfair. Section 20.3 empowers
' :o implement such steps as it may deem appropriate in order to achieve a free and
fer election result. This could enable the Commission to take limited action in a
pdmcmar region, without having to hold a completely new national election. in the
ex en: that there were unacceptable conditions in a limited area of the country only.

Section 2.1 provides that the Commission's decisions are not subjeCt to appeal. but
mav be reviewed by a Provincml Diwsion of the Supreme Court. or thh the leave
it the Chief Justice hy the Appellate Division.

Section 2': provtdes for the succession of the rights and prerogatives of the Forum
firstly by The Transxtional Executive Council, and ultimately by Parliament.

Section 33 empowers the Commission to delegate any of its' powers. save only for
its" duty tn respec: of the final adjudication of the election results.

Ensem- Su-u-wFiru Sutu-ul
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Sections 24-28 deal with electoral offences. and have been drafted along the Lines of

the existing provtStons 0f the Electoral Act.

Section 29 prohtbtts the condum of opinion polls during a period of six (6) weeks

pnor to the date of commencement of the Transitional Elections. (In terms of the

present EieCtoraJ ACI. the effective penod of the prohibttion is sittvand-avhalf weeks).

There have been submissions to the effeCt that this period should be shorter. say two

:2) weeks. Guidance is required also in respeCt of this matter.

Section 30 protects the secrecy of voung from disciosure in caurt proceedings.

Seetion 31 exempts the Commission from liability for t'tscal duties. taxes and fees.

Section 3.2 empowers the Commtsston to promulgate regulations. and penalties for

contraventions. it also empowers the Commissmn to prescribe voting forms and

Omar necessary documents.

Section 33 prOV'ldeS that upon advice of the Forum. the Council or Parliament. the

State Presxdent may declare this Act applicable to the holding of a Referendum. which

could he conducted etther nationally. or in any partiCular region/s. and on any

specxtied ISSUES.

Bcctlon 34 contains the Short Title of the Act

Emma Smh-Finl SMI-
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'J sumum BY THE TECHNICAL COMMI'ITEE ON THE INDEPENDENT

ELECTORAL comvussmN TO THE NEGOTIATING COUNCIL     
21 MAY 1993
E   
 

 

THE INDEPENDENT ELECTORAL COMMISSION ACT

To provide for the establishment of an Independent Electoral Commission

to assume responsibility for the conduct. supervision, monitoring and

evaluation of nauonal elections to be conducted in order to facilitate the

democratic eiection of a new Parliament to function in terms of an Interim

Constitution; and to provide generally for the necessary powers. functions.

duties and procedurm of the Commission. and for a Code of Conduct

binding upon all political parties; and for related matters arming from and

connected with the elections.
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1. Definitions

In thts Act. unless the context mdtcates otherwise :

1. t " Accredited IntemationnlOt-ganlsations" means the United Nations. the

European Egonomtc Commumty, the Bntish Commonwealth. the

Orgamsauon of African Unity and any other mtemattonal organisation so

designated by the Forum. or the Council. or the New Partiament.

1.- "Chief Executive Officer" means a pawn appomted to such office by

the Commtssmn.

..3 "The Electoral Code of Conduct" means the Code of Conduct

btnding upon political parties in terms of 17.6.

1.4 "CODESA" means the Convention for a Democrauc South Africa. 
LE "The Commission" means the Independent Electorate Commissmn

eonsututed or reconsututed tn terms of thts Act.

1.6 "The Council" means the Transttional Executive Councn to be

established in consequence of specml legtslatton enacted tn tmple-

mentat'tOn of decisions and agreements reached by the Forum.

1 w "Eligible Candidates" means any Eligtble Voter who is n0t serving a

current term of impnsonment. and who has not been disqualified from

mung by order of the Commtsnon in terms of this Act or by the Court.
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1.8 "Eligibk Voters" mans all South Afncan (mucus1 of 18 years and

more. mcludmg cmzcns of the TBVC Smes. wuh me exccpuon only of

such persons as mav be disqualified from voung by reason of

cnmxnality'z. mental disorder) or other provmons of (ms Act and ox the

Reguiauons.

1.9 uThe Independent Media Commission" means the commxsmon chaxged

wuh reSponsib'lmy for control of public media in terms of the AC1.

1.10 "The Forum" means the Muln-Party Negouaung Process consmuted m

order to resume the consmuuonal negotiations commenced
at CODESA.

H! 'Tarliament" means the new Parlxament (0 be eleucd as a resu'u of me

Transmonal Eleanons. to funcuon as the sovemgn leglsmure in terms or

.m Interim Consmuuon and to draft and enact a new Consmmion for the

Republic. 
___-'.___

_-z

  

,1
The ANC submission (Section 5.2 ct seq; anwsages a spun! dummg provmnn m rclauon (o

uuunsmp wmcb mcludes birth m SOUlh Mun. at team one parent bung South Arman. mamage

to a South Atncan. or commuous realdenc: In South Man for at least the years

The term 'cnxmnalny" 15 used at (has my merely to highhgbuhe need for the Forum to address

the pnncnple mvohved. Tho Electonl Act (Salton 4) commas In exleuswe debanncm from

young of persons convncxed m cnmmi offenses. The ANC suggests that um dcbmnem be

confined to persons conwcled of corrupt or lllegll pncuoes under (Ins Act. Lawyers for Human

Rights Ln Lhcu subunssxon suggest that at team up rcsPect of me TMSKIOBII Elecuous. pnsoncrs

be gwen me nght w vote Ind that lhelr future voung ngm be dctermmed by me consumuon

mahng body.

1! ts chlSIged that the appropriate prowsion of the Electoral Act (Secuou 412)) be maurpuraned

by reference as enwsaged m terms of 17.17.

5a
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"New Dethu'tionIN

"Political Offlce" means any dppOlanCM or posmun. whether mvolvzng
remuneranon or nor. .3 me serwce of a polmcaJ party or orgamsaucn
within the Republic.

"Public Office" means any remunerated posuion m the semce of the

State. or of any corporate body or other msmunon. which 13 Owned
and/Or controlled. w hether dlrcctJy or mdircctly by the State.

"The Regulations" means the Regulations promulgated m terms of this
Act. "The Republic" means the Repubhc of Soum At'rzca. including me
TBVC States?

    
"The TBVC States" mcans those areas which formerly consmuted a pan  of the Republic and are presently g0vemcd m terms of Consutuuonal
legxslanon establishmg Transken. Bephuthatswana. Venda and Ciskc:

respectively.

"The Transitional Elections" means the electxons IO be conducwd for a

new Parllamem m terms of thxs Act.

"This Act" Includes the Regulauons prescnbcd thereunder

 

It is suggested bv the Gender Advisory Commutee that a defunuun he mcluded m all such
legislauon defuuag "Persons" as mmmg both men and women.

711: Techmcal Comnunee has assumed that there wxll be agreemcm by all (he T'BV'C States tor
the Inclusmn of their cluzzns for purposes of the Transmooal Electlons.

SS 



SENT BYAVC "3? T: 85? ili'i'liiw t AVC VFG ((WWISIUV 0'31 ???SQGIMS

m'Suhi-un

(W Run Drift.)
mAaJ'nUnfuRm:

Page 4

Application of this Act

The prowstons of this Act shalt apply tmuany m respect of the Transmonal Elecuons.

but shall remam 1n force 1n respect of Future electionsb, notwtthstanding the

dtssolutton ofthe ongtnally constituted Commissxon, unul formally repealed by

Parliament.  
Binding on the State

This Act and the Regulations to be promulgated thereunder shall he bmding upon the

State. and to the extent that us provisions may confliCt with the Inherent powers of

the State or With the provisions of any Other Statute. 1t shall supersede and ovemde

any such powers and provmons Insofar as they may relate to the conduct and

supervtSIOn ot nauonal elections. and other matters dealt wnth m terms of this Aetf

 

The South Atncm Government at Its suhmtsston enwsages the applicatmn ot the Aet. am the
tUHSdICHUD ot the Commtsstou. as apphcahle to a broad category of electtons. tncludmg nattonal.
regtonal and other electtons for the appotntment of any 'board. body or msttrutmn Hi my
aumontvv'

Members of the Tochntcal Comrmttee have expressed concern wuh regard to the possubly
unattended ambtt of thts ovemdmg pmvnsxon. However. the broad theme appears to be m
accordance wtth the Commttteehs bnet and the pamesh LndtVIduai subuusstons. Clearty there has
not been tune to undertake an adequate audtt 0t. tegusiatton which could be atfected by thts
provuston.

The appropmte constnmu on the powers of the Commissmn tn retatxon to the Couns and
ellsllng laws need to be clearly defined. tn the ANC submtsston. It :5 proposed (bill the
Common have power to promulgate regulations. repedtng Ind amendmg any extsung taw. md
power to dtrect government authontnes. tnctudtng the pohce and defence torce "to permrm and
execute tasks' necessary for the tmplemeumtou and conduct of the etectmn. 
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Establishment of Commission

There 18 hereby estabhshed a body8 to be known as "THE INDEPENDENT

ELECTORAL COMMISSION". wmch shall be a )unsuc person.

Objects of Commission

The ootecm of the Comrmssnon shall be to admtmster and conduct a free and fazr

oemocrauc eieCtoral process for the new Parliament. and to assume plenary executive

oowers m respect of the Transtuonai Elections. mciuding responsxbthty for

"eglstrauon of mum; and 1-)OIIUC31 pames; supervlsxon of the eiecmraj process:

momtonng and evaluatxon of the process; determmmg the results thereof; and

adtudlcaung Issues affecting the Transxuonal Elecuons and the condum of political

pames dunng the course of such Elections.

Independence of the Commission 
The Commtssmn shall funcuon as an msntutxon independent of and separate

from the State. the Government, the Council. or any subordinate Mimstry.

local authority. sub-councu. depanment or organ thereof.

In respect of all matters affectmg the organisauon. conduct and supemsion

of the Transmonal Elecuons. all powers of the State and

Such other bodies as are referred to shall be deemed to have been derived

  

The IFP/KwaZulu Government's subnnssuon envuslgcs a plunlxty of Commons to be

separately esublnshed m respect of each State wuthm a Federal context.

57  
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from and shall be subordinate to the Commtssion.Q

Noththstand'mg the aforegomg, the Commtsston shall have a duty to submtt

wntten reports upon its acts and decxsmns to the State Presxdent. whtch

reports shall be simultaneously delivered to the Forum or the Councxl. and

shall represent public documents.

Composition of the Commission

The Commission shall compnse not less than'0 seven (7) nor more than

eleven (11W, members appointed by the State Presudentij upon the

advice of the Forum. who shall be respected and suttably quaht'ted

persons represenung a broad cross-scction of the population. and who are

themselves eligtble voters: on condition that the composition of the

 

The PAC subtmssnon recommends that the Comsston be subordmate only to the Couuctl wmch

shall have power to rattfy mddor amend Its decnsnons.

The Teehmenl Comttee has expressed some concern as to whether the number or members

should be defined specifically or left what a range; As drafted. the Statute requires that the

State Premdent's dtscretxon be exeretsed on the adwcc of the Forum or Councd. m; the case mav

be. Howner. the appomtmcnt ot' addtttonal members dunng the progress at the ciecuons could

gtvc me lo contcuuon.

The Democrauc Party proposes anther a Comnussmn of 26 members. compnsmg: "Non-Pamsan

Commissioners from cavil soctety'. one of whom shall be nommated by each delegauou

pamctpumg m the Forum. or a comsston of 7'11 members Selecwd by a neutral selecuou

body.

In the SA Government subunssmn (Sectton 4(l)(b1t) It )5 suggested that the State Prestdent should

make appomtments 'from the unmet: submtted to the State Prestdent by the Counetl' The

Commune has assumed that the State Preatdent does not have an mdependem dtscretlon to setect

names from a list. 
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Commtsston may also tnctude'J not more than persons seconded

for thts purpose by Accredited Intemauonal Organisations and/or t'oretgn

Governments. and approved for appomtrnent by me Forum.N

No person who has held Political Office dunng a penod of three years

pnor to the date of the Transmonal Electtons. shall be eligible to serve

as a member of the Commissionu; and upon ceastng to be a member

of the Commission for any reason. no person shall be eligible to accept

appointment to Public Offtce for a further period of three (3) years from

the date upon which such appointment shall termtnatcfo

It shall be a fundaxnental precondition to the appomtment and eltgtbtlity

of every member of the Commission :

   The Government of Bophuthatswana proposes representatton 0t tntcmattonat crgamsattons. but

t,truy as observers wtth advisory status.

The South Afncan Government proposes that only South African utttzens acne as members of

the Commssmn. although n does envisage accredited external observersv

The Democratic Party also suggests that mtemattonal respreseuutwes should 5cm: tn a non-voung

tapacnty.

The ANC proposes a COInInISSIOD compnsmg not lass than seven (7) and not more than cleven

(11) mcmben' who are all to be eiigtbie voters m the etecuon. 213; four Ht persons trom the

tntemattonal commumty tte a total of cieven (ll) to fifteen (15) members.

The Vanda Government's subrmssxon spectties that members of the Commlsston should tnctude

women and represent a balance betwun populatton groups.

The South Afnczn Government proposes a Couumsston of up to cleven t H) members. wtth no

rtutumum.

This accords thh the suggestion of the Democratic Party.

The Cormmttee has Included tms prowsxan as a suggestton. although It does not dcnve from Its

bnef or from the subunsstous ot any of the parties. 



, w anoto :#'lt'.-mw , 1% NW; (I'PVVISIM# '01 ?_-f_6 17
' QT Bit AW .-..... 'DEh

(WMDam

Page 8

IECAaJ/nm/IBR/m

7t 3. 1 That they shall serve tmpartjauy in thetr individual personal capactttes(notwnhstandtng patty aft'thation. secondment or nomination) and thatall voting and decmon'makmg shall be undertaken in absolute goodfaith. and whom fear, favour. bias or prejudice.

That they shall not during the term of their appointment acceptnomtnatton for any Political" or Public Office. whether remuneratedor otherwise. nor in any Other manner serve or assxst any of thepanjctpattng political parties or any other organisations involved wuhthe Transitional Elections.

That they shall be ineligible to serve as members of the Council. norshall they be Eligible Candtdates in the Transnttonal Elections. noravailable for nominatton or co-optt'on to etther
such body: and they shall remain mehgible for such electton.nommatton or co-optton to Parliament for a penod or' at least three
(3) years from the date of the Transnional Elections.   
That they shall not by membershtp. assoctauon. conducr or otherWtse.
place their perceived independence tn jeopardy or tn any other
manner damage the credibility and tntegnty of the Commtsston.

The State President, acting on the advice of the Fomm. shall designateone (1) member of the Commission as Chairperson and another memberas Vice-Chat'rperson. In the absence of bOth the designated Chairpersonand VicevChaeret-son. the remaining members of the Commission shallnomtnate another of thetr number as acttng Chairperson.

 

The ANCts subtmsston implies that fonner polm'cal office bearers should not be disqualified,
prthded they rcstgn pnor to assumng thetr membemup of the Common

60 
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7.5 In the event or a vacancy ansmg on the Commtsston for any reason, the

State Prestdent (With the concurrence of the Forum or the Councu. as the

case may be) may etther allow the appomtment of such member to lapse

tsubyect to the extstence of the mtmmum number of members stiputated

above) or effect a suhstttuted appomtrnent of some Other suntabty qualified

person who fulfils the same or simtlar cntena as the person ceasmg to

hold office. prevtded that any such substimted appointee/s shall likeWtse

be approved by the Forum or the Council. as the case may be.

Nothing hereinbefore sttpulated shall preclude the State President from

effecung further appointments of members to the Commission from time

to time. within the numerical limits stated in 7. t. with a new to ensuring

tts efhcacy and demonstrating its broad-based impartiality. on condttton that any such further appointments shall be likewise approved by the

Forum or the Counml. as the case may be.

Term of the Commission The Commtssion shall come mto being upon a date to be that! by the State President

by proctamatxon 1n the Gazette. wmch shall be a date determined m consultation wtth

the Forum. and its appointment shall continue untti it has completed tts mandate and

15 dissolvedm by the State President upon the adwce of the Councn or Parliament:

pTOVlded that the Commission shall not be dissolved unul the lasvoccumng of:

m the conftrmation of the Transnional Elections as substanttally free and fair.

 

The SA Government subunsston tmplm that the Commassmn would be a permanent mstmmon

estahltshed not merely for purposes of the Transmonal Elecuons. and that memoers ot' the

Commssmn should serve tor a fixed term HI. r'we (5) years Reeogntsmg the posmbie future

need at the Comssnon. if further electtons are needed before adopuon ot a new Consumuon.

the Techmcal Comttee has turmutated an attemuve proposal (SCCIIOD 20). which IS to the

effect that the Commisston may be reconstituted in the event of such further elecuous. but u will

nOt contmue to have an established memberstnp dunng any tntervenmg pertod. 
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tnclud'tng similar confirmation m respect of any such further by-elccuons as

may be ordered by the Commission in terms of 20.3.

the t'mal determtnauon of all issues or dtSputes whtch may have ansen tn

consequence of the Transitional Elections, that are referred to the

Commisswn for Its adjudication tn terms of thlS Act.  Terminationlh of Appointment

9.1 Natwtthstanding the provmons of clauses 7 and 8. the appointment of a

member of the Commission shall be termmated tn the followmg

ctrcumstanccs:

At the instance of the member concerned. by re51gnatton m wrtttng

delivered to the State President:

At the instance of em Accredited Intemattonal Orgamsatton or Foretgn

Govemmentt whtch requests the withdrawal of its neminated or co-opted

member.

In consequence of an Order to this effect by a full bench of the Appellate

Division. comprising the Chief Justice and not less than

six (6) other Appeal Court judges. if 'tt :5 satisfied as to the emstence of

good and sufficient reason therefor. pursuant to an Applicanon lodged on

behalf of:

 

The ANC in Its submjsswn does not Address the mm: of terminating the appomtment of

Common members dunng (blur term or office. in the SA Government's subrmssmn. u :5

PTOPOSN (6(2)) that campbunu concermng unfair or puma! hehawour should be made to the
Council Which should investigate the matter and make recommendations to the State Prestdeut.
The Stile President 15 thereafter 3W6!) a discretion to remove the member from office.

 
69. 
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the State Presxdent:

the Counml;

Parliament; or

any nglSlcred political party or any 100 ehgible veters.

provided that no such Appllcation by such party or such

woters. shall be heard save wuh leave of the Chief Justice.

who shall t'1rst be required to certify as to the existence

of probable cause.

In considering any such Applicauon. the Appellate Div15ion shall find that 
such good and sufficient reason exxsts for the termmanon of the appoxntment

or a member of the Commission only in the event of: serious mxsconduct bearing upon a members t'ltness for office;

untitness or tncapacity for office. including continued 111 health;

a matenal breach or the preconditlons and qualificauons referred to 1n 7.3

above;

any other substantial reason Whtch the COurt considers inconsistent with

a memberhs conttnuance in office.

9.3 Any vacancy arising m consequence of the provmons of this sectxon shall be

dealt with in accordance with the procedures envisaged by clause 7.5.

Conditions of appointment

Members of the Commtssion shall serve on a full-time baszs. and shall TCCCIVE such

65 
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remuneration. allowances and privileges as may be determined by the Council. with
the concurrence of the MintSter of Finance.

W

N F

Reconstitution of the Commission

11.1 Notwithstanding the provisions of Section 8. the Commtsston may oe
reconsu'tuled at any time if required. in order to undertake the same or similar
functions and responsibilities in l'eSpect of future national elections. as 12 has
undertaken in respect of the Transitional Elecuonst m the event that
Parhamem is dissolved and new e1ections called in terms of the Constitution.

The nommatton and appointment of members to the resonstttuted Commtssmn
ttncluding If it ts deemed appropriate. persons seconded by Accredited
lntemattonal Orgamsations and/or Foreign Governments) shall be effected by
the State President upon the advice of Parliament. acting in terms of a 
Resolution passed by the same majority as may be required in order to effect
an amendment to the Constitutmn, If such Resolution is not supported by the
required majomy in Parliament. the nomination and appointment of the
members of the reconstituted Commission sha11 be effected by the State
President acting on the advice of a majority decision of a full bench of the
Appellate Divisxon. eompn'stng the Chief Justice and net less than six (6)
other Appeal Court judges.20

 

The Techmcal Commuteets concern ts that an expedttmue procedure IS necessary tn the event thatParltament ls unable to CSLIbIISh the reqmred myomy. Alternative posmblhues mxght tnclude adaemon by the Chef Justice actmg on bus own. or a panel of judges compnsmg posstbly theCtuef Jusnce and the Judge Prestdent of each 01 the Provisional or Regtoual Dmsmns ot' theSupreme Conn.

661 
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In the event of a xacancy ansxng on the reconstituted Commtsswn, the

provtStons of Secuon 7.4 shall mutatts mutandts apply, out the reference to

the Forum or the Counml thereunder. shall be deemed to be a reference to the

full bench of the Appellate Div1510n constttuted 1n the manner as aforesaid.

W

W

Procedural Matters

The CommlSSlon may determine tts own procedures. and shalt hold meetmgs

at such tntervzus as circumstances may require. Meetings may be convened

at the Instance of the Chatrperson or Vice-Chat'rperson. or at the immune of

any two (2) other members of the Commtssion.   The quorum for any meetmg of the Commission shall be seven (7) members.

save m respect of the Commissionts adjudication of the tinal result and

acceptability of the Transitional EleCtions and any

by-electtons, in respect of which the necessary quorum shall include all

members of the Commisswn.

SubJeCt to the special quorum and majority requtrements stipulated

tn reSpect of the Commissxon's adjudicatton of the result and acceptability of

the Transntional Elections. all decisions of the Commission shall be by sxmple

majonty. In the event of an equality of votes. the Chairperson (or in his/her

absence. the Vtce-Chatrperson. or acttng Chairperson) shall have a casting

vote.

The Commissmn may appomt such sub-committeest whether as standing sub-

committees or Otherwise, as it may consider necessary for the effective

exeCuttOn of its functtonst provided that the Commission shall retain the

power to rescmd or vary and amend decisnons taken by any such Sub- 
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committee.

Any such sub-commtttee may mimic persons who are nor members of the
Commission. but the Chalrperson of any such subvcommlttee shall be a

member of the Commtsston.

Any member of a sub-commlttee who is not in the full-time employment of

the State shall recetve such remuneratton (and allowances. if any) as the

Commtssion may determine with the concurrence of the Minister of Finance.

Accountability and Finance

13.1 The CommlSSlon shall determtne and submtt to the CounCtl for us approval.

Esttmates of its ahuctpated expendtture tn carrymg out tts dunes and functtons

m terms of thts Act. covering such periods as may be appropnate and subject

to amendment as may be necessary from time to ttme. 
Upon appmval by the Council of such Estimates. the necessary funds shall

be made available by the State.  
I'he Chtef Executive Officer of the Commissxon shall serve as "Accounting

Officer" and shall beat the responStbility envmaged by such ot't'tce tn terms  of the Statutes.

The Accountmg Offteer shall ensure that the Commtsston keeps full and

proper records of all its expenditures and of all assets. ltablhttes and hnanclal

transactions, and prepares penodic financial starements ln the format requtred

by the Audttor-General, and generally takes steps to ensure that all reasonable

management measures are adopted so that assets. services and resources are

obtained. safeguarded and utilised in the most economic. efftclent aha  effective manner. and that the requirements of the Auditor-General are duly

sausfted.

46    
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13.5 The Esumates and Accounts of the Commxssmn shall be subject to audtt by

the AuduorwGenerai who shall report thereon to 'he Councxl and lo

Parhamem.

Guarantee by State

The State guarantees, where required. all commitments and iiablliues oi the

Commlssmn.

Administration

The Commissmn shall have power to do all such thmgs as may be necessary m order

to mm mm mandate. and without Imitanon thereto. may :

Appoint staff. t'1x remuneration and determme such emoluments and benerits

as K may deem reasonable and appropriate. Purchase. hire or otherwise acquire movable or immovable property

necessary for the performance of us funeuons.

Enter mto agreements wuh any person. including the State. for the

performance on IIS behalf of any specific act or r'uncuon or the rendcnng of

any specmc service.

Insure Itself and its members. staff, VlSltorS and the public against loss.

damage. nsk 0r habthty which may be suffered or incurred.

Open and operate bank accounts With the Reserve Bank or any other

registered Manual instxtutmn.

in general. perform such acts as may be necessary or expedient for (he

.tchtevement of its objects. 
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'16. Powers, duties and functions of the Commission

16.1 The Commission shail be charged wnh responSIbility for the orgamsatum.

conduct and supervision of the Transitional Elecuons, and shall be vested

with all such powers. discretions and authorities as may be necessary to

enable it effectively to undemke such responSIbtlity.

In order to carry out its various functions. the Commission shall be

empowered to establish the necessary functional substructures and to regulate

their powers, duties and responsxbilities, as it may deem appropnate in order

to ensure a free and fatr election.

Such functional sub-stmcturcs shall include:l :

An Election Administration Directorate. which shall have the

responsibthties referred to in 17;

16.2.: An Election Monitoring Directorate. which shall have the responsibilities

referred to m 18:  
An Election Adjudication Directorate. which shall have the

responstbtiities referred to in 19.

in establishing such functional sub-structures. the Commission shall be

entitled to make provision for the co-option and assisumce of legal experts

and other suitably qualified persons including persons who may be nominated

for this purpose by one or more of the Accredited International Organisations.

 

The Democratic Party proposes a furthet strucmre responsnblc tor the tssumg or voter

documentanon. 
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Each such Directorate shall operate 1n0eptndently of the others. but shall be

accountable and subject to the Overall management and control of the

Commissmn, wmch norwuhsmnding Such delegauon. shall retain the power

IO ISSUC Fmal directives and to rescmd or vary and amend any demsion taken

by such funcuonal sub-stmcxurcs.

W

mm; VA 1 T

Responsibilities of the Election Administration Directorate

The Elecuon Admxmstrauon Direcmratex commuted m terms of 16.2.1 shall have

me followmg I'uncuonal responsibilities. v12:- 
1'7 l3 The educauon of me vmer public;4 concermng democratic pnnciples

and values. and the clcczoral process; inciuding free and peaceful pohticaj  campaugmng; the secrecy of voting and other relevant matters, unlising

Such means and media as it may deem appropnaxe. including the

dismbution and publication of literature. advemscmems. and otherwise

through radio. (elewsion and public print media.

 

The South Afncm Government proposes the appomtmem of a Chef Electoral Officer and

Secremnat. charged wnb the admuusurauou and conduct of the clecuons. Anemauvely, u

proposas mat the Commissaon uself should adrmnustcr these matters through a suvaounmi.

Thc Dcmocrunc Party suggest zhn the first task of the Comssnon should he to draft a new

Electoral Acl. although :1 also urges ma: "most elmtonl rules should be delcrmmed m the Act'.

A subnnsswn from the Gender Advnmry Commutec recommends that spans! attention be given

to encouraging the full pameipauon of women m the elections. 
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Procedures for determining the eligibilityu and identificanon26 or

The determination of whether voter lists shall be prepared. and if so. the
supervision of the process of preparmg such lists: and determining
polling districts and electoral divisions. as it may deem necessary.

The regxsuauon of political parties and candidates enmled to participate
m the Transitional Elections and the preconditions and formalities28
applicable to such registration.

Provision for the application. registration and approval of proposed names
for Political Parties and their respective logos. symbols. and campalgn

 

173

voters:

17.3

17,4

175

colours.

J The cmem for eligibihty are subsunuve issues winch need to he specatied m the legislation.What Is envnsaged by um clause are merely ptocedunl Issues.

The ANC .S subuussnon conums detailed suggestwns concenung me imponam Issue 0! how vozersmay be ndenuried. (See paragraphs 44.6: 7' & 14 of then- subuussnome 1f the TechmcalCommas :5 required to formulate proposals With respect :0 Identification or Voters. 1: val! needto gwe mat mallet further consnderanon and If necessary obum expert advuce.

The Democratic Party suggests um me Commxssxon should also take a pro-acuve role m voterregistration and the Issumg of the necessary ID documentation. passable m conjuucuon With usown voter educauon programme.

The ISSUE of amen: and procedure for registration of POIIllC-il Fame: :5 an Important matter.The ANC in us submsmon (clause 9) makes detailed SHggestlonS wub reference to the pre-condmons and formannes to be saustied before registration of a Polmcal Pmy may be granted.11): Techmcal Comma has not bad a suffncnem opportumly to sounder m dead theprerequlsncs that are appropriate. The Democnnc Party has suggested a requuemem of dcposns.winch would be forfeited. together With other fmmcxd electoral assistance. by any party Muchreccuved less man one percent 11 m of the mtxoml vote.

70
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The enforcement agamst all regtstered political pames. candtdates and

others. of the Electoral Code of Conduct set out in Schedule A3. to thts

ACt. tncludmg the application of appropnate penalttes for Violations as

prescnbed theretn. (Such penalties to tnclude tnter aha. at the discrctton

0f the Commission. the suspensmn or forfeiture of rights to election

prtvtleges. such as access to telthsion. radto and the nghts to media

advertising and such financial assistance as may be avatlable to regtsterea

political pames and candidates).

The election and appointment of returning officers. polling and countxng

officers and other necessary electoral personnel. who may not be persons

who hold or have held any Political Office dunng a penod of three (3)

years precedtng the date of then appomtrnentm

The Identtt'tcatlon of polling stauons and the determtnatton of times-H

  The Techmcal Commtttee has recetved three suggested Codes from the SA Government. the ANC

md the DP respecttvely. but has net yet had tune to apply as tmnd adequately to the turmulauon

at such Code. It does. however. support the proposttton that the content ot such Code and the

peualttes or consequences for tnt'ringements should be defined by the Statute.

An tssuc to be deterrmned 15 whether the junsdtctton ot the Commtssmn and Its Adtudtcauon

Tnbunal should be hunted to acts and onusmons commuted by Politteal Pames and Cmdndates.

or whether tt should also he tn 3 pOSILlon to take steps agamst other tndtvmuals ants orgamsanons

who may have not themselves subsenbed the Electoral Code at Conduct.

in the suhnusston of the SA Government. a provtsmn ts proposed Wthh would deem an offence

commuted by an ofhctal or represeuuttvc of a Polmcai Party to be the offence of that party

unless the contrary ts provedt and m uppropnate Circumstances the Poltttcat Party can be declared

unlawful" and precluded from parttctpatmg tn tins and future electtons tor a penod of up to live

(5) years.

In the ANC submtsston. tt ts suggested that memberslup of a Poltttcal Pany Shauld also be a

Jtsqualtftcatton.

tn the ANC's subunssmn It :5 proposed that vottng should take place over a penod or three t3)

days. 
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and places.32 for vonng, including the amputation of places where

pamcular voters shalt be permitted to cast their votes.

The condttions and formalities applicable to Special and Postal Vmesr'3

The form and content of ballot papers.34

Arrangements for ensuring the secrecy and secunty of the ballot and the

procectton of ballot papers and of voters.35

Arrangements for the counttng of vates and the determinatton of resut s.

Circumstances in much ballot papers may be rejected.

The determination of legtttmate electtoneenng expenses and the permuted

source and application of political campatgn funds.

  
in the ANCTs submtssmn (clause 13) it ts suggested that a voter should be permuted to vote 'm
the regton tn Much he or she reStdes or works". The Democrattc Party suggests the opposne.
namely, that forcutg vnters to vme wutnn that areas of reSlddnC: could create condtttons
unwepuble to tntmudatton.

Without repeat'tng the pmVlSlOl'lS of the Electoral Act. tt ts assumed that the same or stmtlar
prowstons shall be made apphcable to thts electton.

in the ANC'S SUDmJSSIOD (clause l5) u 15 spethted that the ballot term should be smgle-columned
and tn alphabettcal Order.

The Democrattc Party advocates an mdeltble mark on voters' hands to prevent repeated voung,

and pwposes venous measures to be adopted at pollutg sunons In order to prevent Lntumdatton

of voters. 
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The obhgauon to disclose as a matter of puohc record the recap: and the
source of any conmbuuon to elecuon campzugn expenses in excess or'
R1.000,OO. 6

The promulgauon 0f appropnatc regulauons governing political
advertismg to be determined in consultation with the Independent Media
Commnsswn. 57

  
qw-

ln me ANC's submssxon 1: IS proposed that thus obligauon should relate l0 contributions m excessat RJODOOOOI The IFP'KwaZulu Government subuussnon suppons me pnnCIplc of dlSCIOSUFQscs me p055lblllly of placmg lumts on campaxgn rundmg "to keep thepiavmg field level.'

The rcianve (emu) and aumonly of this Couumsslon m relation to matters failmg Wlltlm thenunsdscnon or the proposed Mcdla Commassmn news to be clantied. One possnbnlny Would bethat (be decrsnons o! the Medm Cummsmon With reference to mmrs mvolvmg ISSUES anstngrroru (be clecnou should be subyec: to appeal :0 thus Commssmu

The PAC has drawn attention (0 the mmr-depcndcnce of me Electoral Commsaon the MeduD'umnussmn and the Councxl.

The Democratic Party advocates equal an time on raduo and TV for an panmpanng polmcalpamcs,

73 
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The applicauon by reference and nouce of any at the provts'tons of the

Electoral Act No. 45 of 1979. as amended. or any Other legtslahon wmch

may have reference to the Transitional Elecdons and the electoral

process.m
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Responsibilities of the Election Monitoring Directorate

The Elecuon Monitoring Directorate.19 constituted in terms of 16.2.2 shall have the

followmg functional responsibilttiesw v12:

An ISSUC to be resoived ts prectseiy the ambtt of JunsdICHOu of the Electton Commtsston wtth

reference to other laws. and tn particular the Electoral Act. In the ANC's suhmtssmn (44.7) the

Commssmn is to be mven unquattfted powers to amend by regulltton g; extstmg law winch m

H5 opunon restncts free poltt'tcal acuvxty or access to voters. 1n the South Afncan Government's

subunssxon I7(4)(IH the Common is to rcVIew extstmg electoral legtslatton and make

recommendattohs wnth regard to the need for amendment.

 
The ANC'S submtssnon (4.4.9) also prOposes that the Commssmn shuutd have authonty to gave

dtrecttous wuth reference to nutter: affecttng the etectton to any government authonty tnctudmg

the palace and defence force.

 
The Democmttc Party envmgm that the Commissmn mtght uttltse the sethces at Government

Departments .on an agency butsh The Democmtc Pmy also suggests a new Electoral Act to

be drafted by the Common.

The South Afncan Government proposes 'a Momtonng Commutee' compnsmg three (3) expert

and tmpartial persons.

In the altemttve proposal of the South African Government. tt 15 suggested that the momtoring

funcuon be transferred to the Nattonnl Pence Secretarial (clause 13). Whtm advocatmg an

mdependent Momtortng Body. the Democnttc Party suggests that funcuomng Peace Commtttees

should also be used to hensureh and 'momtor' secunty. 
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The appointment of local and mtemadonal observen. scmtinecrs and

clccuon support staff.

The establishment of invesuganve facilities and revxew procedures. which

shall includc the right to issue and execute search warrants, subpoenas.

and to seize any mm as evmence of alleged infringements of the

Electoral Code of Conduct.

The estabhshment on a country-wide hams of famlmes IO observet

momtor and verify the proccss of the eleCtions. before. during and after

polling.

Recommendauons for prevenung the inumtdation of voters. candidates

and political pames.

The investigation and prosecution before the Commission. where  
appropnate. of any infringement of the Electoral Code of Conduct.

the issuance of Notices of Infringement and Warnings concermng alleged

or threatened breaches of the EleCtoral Code of Conduct.

C VV

MW

19. Responsibilities of the Election Adjudication Directorate

The Election Adludication DirectorateH constituted in terms of 16.2. 1 shall have the

J
.

followmg functional responsibilities viz:

 

"111:: DP proposes that this Directorate should be chaired by a Judge. The SA Government

suggests that u should compnsz I'm: 15) persons who have held Judlcml attic: or who have

practised law or been academic lawyers for at least ten (10) years.

'75 
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To serve as the ftnal arbiter'2 of claims, issues and disputes (subject to

a nght of appeal to the Commtssmn) as may be submmcd concerning any

matters affecting the campaign. conduct and results of the Transmonal

Electtons: prowded that the Directorate may decline to consider any such

claims or dtsputes as may not have been formally notified to the

CommISSlOD tn the prescnbed manner. withtn a penod of 21 days of the

alleged occurrence.

To establish and determine the powers and procedures of appropriate

special tribunals for the speedy tnvesugatton and adjudtcatton or" com-

piamts concerning alleged electoral trregulanties. including any refusal

or attempt to tmpedc access to venues. voters. and political meetings.

eorrup! praeuees, mttmidation or other breaches of the EIeCtoral Code of

Conduct; provided that an appeal shall lie to the Commtsswn tn respeCt

of daemons made by any such special tribunals.  
W 

20. Adjudication of Election Results

20.1 Upon completion of the ballot, the Commission shalt be requtred thhtn

a period of 21 days to determine and cemfy the r'tnaJ results of the

Transitional Elections. and to declare whether. and tf so then to what

extent. such elections have been conducted in a manner which has been

subswmtally free and fair? In effecting such determtnatton. the

 

In the subunmon of the SA Government llclzuse 8) the nght of the Courts to co-exnstem

Iunsdtcuon ts reserved. Thts would appear to create the possxbthty 0! a contltet ot authonty.

The Democratic Party suggests a dual cemftcatton process mvotvtng ftrstly the Comsston
what m then prOposal compnm only South Afncan etuzgns) and secondly mtemauonal
mOmtors.   
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Commxsmon may accept or reject the result of the poll as a whole. or 1:

may accept such result 1n part ant: YEJCCL such result tn part.

The acceptance and cenxticatton ot' the results of the electtons. as

subsmnu'aliy free and far, shajl not be of force and effect unless a

matomy of at least etght (8) members of the Commtssmn shall have

concurred in such ftnciing.ML

In the event of such results, or any part thereof. betng not accepted and

cenif'ted as aforesaid, thc Commisswn shall determme and cause to be

implemented Such steps (including the organisation. conduct and

supchISion of new elecuons) as it may deem appropnate. m order to achieve a free and fair elmztton.J5

Notwithstandmg the at'oregomg. the Transitional Elecnons shall not be set

aside by reason of any untoward occurrencet mxstake. 0r non-comphance

w1th the provtsions of the Act or the Electoral Code of Conduct. if It

appears to the Commtsston. that the elections were conducted

substantially In accordance with the prescribed prinmples. and that such

mxstake or nontompliance dtd not materially affem the outcome thereof.

in the submsmon. ll 15 lmpllcn that a sample maJonty of the members of the Commssmn would

cufftcc.

None or the suhnusslous contams a tery clear proposal rcgardulg tbc conscquenceb m the even!

or mc clocuon bung not certified as Ire: and faurt
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J urisdiction

There shah be no appeal from any decision by the Commission but us proceedings

shall be subject to review before any Provincial Dwtsion of the Supreme Court. or,

wtth the leave of the Chief Justice. direc: to the Appellate Divisionfo

 
Successors to the Forum

In this Act, where any nghts or prerogatives are conferred upon the Forum. such

nghts or prerogatives shall be assumed by the Council from the date of us

estabhshment in terms of the relevant Statue. Upon dlssoluuon of the Council. such

nghts and prerogauves shall be assumed by Parliament.

Delegation

Save in respect of its duty to adjudicate the Election results in terms of 20. the

Commtssmn may delegate any power or duty conferred upon it In terms of this Act

to any person or other body. or authorise such person or Other body. :ncluding the

State. to perform any dunes asmgned to it hereunder.

 

in (be ANCWs submassnon. the Common 15 to have 'echuswe Junsdtcuon to apply and

tnterpret ttus law, Its daemons arc to be final.

7.8 
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Offenca relating to voting procedum. polling stations and voting equipment

24,1 Any person whou :

:4. l . ; forges or counterfcns or fraudulently destroys any ballot paper or a mark.

stamp or note on any ballot paper; or

deliberately withom due authon'ty supplies any ballm paper to any person;

or

fraudulently places mto any ballot box any paper other man a ballot paper

handed to hlm in terms of this Act: or

frauduiemly takes out of any polling station any baJIOt paper: or

deliberately wuhouz due authority destroys, opens. uses or otherwise

interferes with any ballot box. voting compartments. instrument. form.

document or other equipment used or Intended for use at any polling

station:

shall be guilty of an offence and Mable on conthion to a tine not exceeding

R100 000.00 or to imprisonment for a pcnod n01 exceeding

nve years or to both such fume and such impnsonmem.

In any Indictment. summons or charge for an offence m relation to ballot

papers. ballot boxes or votmg equxpment m the Transitional Eiecu'ons the

 

A few addillonll offences are enwsaged m the South African Govammcm's submassmu, mcludmg

A surmory olfence commuted by "any person who offends a member or me Commassnon. me

Chat Electoral Officer or ms Secretariat or my person charged wnh the wmsmuon of an

chacuon. the Momtonng Commune. me Adjudncmng Tnbunal or any person connected

Ihcrewuh'

7c! 
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the property m such papers. boxes or equxpment may be stated to be vested in the

Commission.

Penonation

Any person who :

25.1 during the Transitional Elecuons applies for a ballot paper in the name of

some ether person, whether living or dead, or of a fictitious person. or

who glVCS a vote in me name of any such person; or

having previously voted. agam votes or applies for a further ballot paper;

shall be guilty of an offence and liable on convicuon to a fme not exceeding

R100 000.00 or to Imprisonment for a penod not exceeding rive years. or to both

such fme and such xmphsonmem.

Undue influence and bribery

.Xny person who. direcdy or induectiy. by himself or by any "other person :

26.1 makes use or threatens to make use of any vxolence. force or resuaim. or

inflicts or threatens to inflict any injury, damage. harm or loss. upon or

against. or does or threatens to do anything to the disadvantage of. any

person m order to induce or compel any person to vote or to refrzun from

voting in the Transmonal Elecuons or on account of any person having

voted or refrained from voting in the Transitional E1cctions: or

by any such means as aforesaid or any fraudulent device or contrivance

1nduccs. compels or prevails upon any voter to vote or to gwe or refrain

from giving a particular vote in the Transitional Elecuons. or impedes 0r

prevents the free exercise of the franchise by any voter in the Transmonal

8C 
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Elecnons: or

glves. lends or procures. or agrees to gtve. lend or procure, or offers or

promtses. any money or other reward to or for any voter or any other

person. 1n order to induce such veter or any Other vomr to vote or to give

or to refrain from givmg a pamcuhar vote m the Transitional Elections;

01'

recewes or contracts for any money or other reward for himself or for

any other person. on account of voting, giving or agreeing to give. or

refraining or agreeing to refrain from giving, a particular vote in the

Transitional Elections;

shall be guilty of an offence and liable on convuctton 10 a Fme nOt exceeding

R100 000.00 or to imprisonment for a period not exceeding rive years. or to both

such the and such tmprisonment.

Obstructing proceedings and officers

Any person who thfully obsuucts or disturbs any proceedings under this ACt at a

polling statton or wilfully obstmcts 0r interferes with any member of the

Commission. or any officer or other person appointed by the Commtsswn in the

exercxse of their powers or the performance of their duties in terms of this Act. shall

be gutlty of an offence and liable on conviction to a fine not exceeding R10 000.00

or to tmpnsonment for a penod not exceeding three years. or to both such Fme and

such imprisonment.

Infringement of Security

28.1 Every officer or other person appointed by or under this Act in attend-

ance at a polling stauon shall maintain. and aid in maintaining, the

secrecy of the voting at that polling station. and shall not communicate.

except for some purpose authorised by law. to any person any infoma- 
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don likely to thmuen the secrecy of the voting.

Subject to the provisions of this Act. no person shall interfere wath or

attempt to interfere wnh a voter when giving a vote, or othemse attempt

to obtain at a polling station information as to how any voter at that

polling station is mom to vote or has voted. or communicate at any time

to any person any tnformation obtained at a polling station as to how any

voter at such polling station is about to vote or has voted. or as to the

number, if any, on the ballot paper handed to any voter at such polling

station.

No voter shall directly or indirectly induce any voter to display a ballm

paper, after a vote has been given. in such a manner as to make known

to any person how the voter has voted.

No person shall place upon any ballot paper any mark or writing whereby

a v0ter on that ballot paper may be idenufled.

Every person in attendance at the determination of the result of the

Transitional Elecdons shall maintain, and aid in maintaining, the secrecy

of the voting, and shall not attempt to ascertain at such determination, or

communicate any information obtained at such determination as to, the

manner in which any particular voter has voted.

Subject to the provisions of this Act, no person shall attempt to ascertain.

or directly or indirectly assxst in ascertaining. how any voter has voted.

Any person who, in the exercise of powers or the performance of duties

in terms of this Act, has obtained knowledge as to the vme which any

voter has given. shall not disclose such knowledge except in reply to a

question lawfully put in the course of proceedings in any court.

87-1
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thts Act. break the seal of. or open, any packet sealed tn terms ot' tms

ACt.

Any person who contravenes, or fatls to comply with. any provision of

this secu'on. shall be guilty of an offence and liable on convicuon to a

fmc n0t exceeding R10 000.00 or to imprisonment for a period not

exceeding three years, or to both such fine and such imprisonment.

Prohibition of opinion polls during the Transitional Elections

29.1 No person shall, dun'ng a period of six (6) weeks" pnor to the date of

commencement of the Transitional Elections. conduct an opinion poll in

respect of the suppon enjoyed by Political Patties or candtdatcs. or by the

policies they advocate. or publish the results of any such optmon poLl

conducted during such pcnod.

The provisions of the preceding sub-secu'on shall not prohibit the

obtaining of optnions in the course of canvassmg for votes on behalf of

Political Parties or candtdates or the publishing of the result of such

obtmmng of optnions.

Any person who contravenes any provtsion of 29.1 shall be guilty of an

offence and liable on conviction to a fun: not exceeding R10 00000 or to

tmprisonment for a period not exceeding three (3) years. or to both such

 

In the ANChs submtssxon tt )5 proposed that tms penod should be two (2) weeks. Iln the

Electonl Act. :11: cffecuve penod IS plus-mmu stx (6) weeks).

The Democratic Party also mm the possibility of regulattons controlhng mass ralhcs and

marches dunng the last two weeks before the election. 
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fine and such imprisonment.

Voter not required in legal proceedings to disclose vote

No-one who voted in the Transitional Elections shall be required in, any legal

proceedings to state how they voted.

Exemption from duties, taxes and fees

Notwithstanding anything to the contrary in any other law contained. no duty. tax or

fees shall be payable by the Commission to the State in respect of anything done or

any transaccion under this Act or in respeet of any document required in connecnon

therewith.

Regulations

The Commission shall be empowered to make regulations providing for such matters

as are specifically, or by necessary inference. contemplated, and generally for

achieving the objects and purposes of this Act. Such regulations may prescribe

penalties for the contravention or failure to comply therewith. The Commission may

likewise prescribe the form and content of any document or form which may be

required for the carrying out of the provisions of this Act.

Application of the Act to a Referendum

Upon the advice of the Forum, the Councxl or Parliament, the State President may

by Proclamation in the Gazette declare that the provisions of this Act shall apply to

the holding of a Referendum; and in such circumstances may require that the

Commission utilise the powers and discretions conferred upon it hereunder. for the

purpose of organising and conducting an appropriate Referendum, either nationally

or Within any particular region/s and on any specified tssue/s.
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F. INDEPENDENT MEDIA COMNIISSION

AND INDEPENDENT

TELECOMMUNICATIONS AUTHORITY
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The technical committee has prepared an early draft of a Bill
to establish an Independent Media Comm1351on.

The objects of the Commlsson shall be:

1
2.; to ensure equitable treatment of political parties

broadcasting services; and

2.2 to ensure that state-financed publications are not
to advance the interests of any political party;

so as to contribute towards the promotion and creation
climate favourable to free political participation and
free and fair election.

To achieve these objects, the Bill contains provisions on:

3.1 political broadcasts on public sound broadcasting
services;

political advertisements on sound broadcasting servxcee;

equitable treatment of political parties by all
broadcasting serv1ces;

State-financed publications.

The Commission shall camprise of seven persons to be
appointed by the State President on the recommendatxon of the

TEC/MPF.

The Bill contains provxsions to ensure the impartlality and
necessary expertise of the Commxssxon.

The Bill contains prov1310ns on hearings. inqu1ries and
determinations by the commission.

The cammission shall dissolve an the completion of the first
elecclon.
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SECOND anon OF THE TECHNICAL COMMITTEE ON INDEPENDENT

MEDIA COMMISSION AND THE INDEPENDENT TELECOMMUNICATIONS

AUTHORITY/Zl MAY 1993.

The Committee has met on a number of occasmns smce. the Submtssxon of the last

report.

The Communee has recetved submtssmns from the tollowmg parties:

ANC
BophuthatSwana Government

Ciskei Government

Conservanve Party

Democratte Party
IFP and Kwazulu Government

PAC

South African Government

Venda Government

The Commtttee has prepared a draft lMC Bill. whtch is attached . Thts Bill is based

on the terms of reterettce ut. the Committee. the submtssions recetved trom political

parttes. assistance recetved from a number of experts and discusstons ot' the

Committee ttsclt'.

Most of the submissions recetved by the Committee dealt wtth the ITAIIBA. In so

far as there were submtssions Wthh dealt with the IMC. the Commtttee has trted t0

lnCOFDOIaIC in its recommendations as many of these sumeSSlon as posmble.

However, the following submissions are net refleCted at present tn the

recommendattons ot' the Committee:

 
4.1 The submtssmn recetved from the Ciskei Government to the effect that the

lMC should have no Jurisdiction tn relatton to the TBVC states. Ctsket

submtts that the TBVC smtes should enjoy regtonat autonomy and the IMC

and ITA should be regtonally based. The Committee feels that thus 15 an tssue

ought to be dealt with by the Technical Committees deahng with constituttonal

matters and the Transitional Executive CounCtl.

The submtsswn recewed from the Democratic Party to the et'feCt that IMC

members should be appomted t'otlowmg a process of open hearings. The

Commtttee did not feel that this was appropnate. beanng m mad that the

IMC has a transtttonat funCtton. It should be established by the TEC .I'MPF

Immediately upon the commencement of the lMC Act.

The Submtssmns received from the PAC to the effect that the Committee

ought to address the question of the pflnl media in terms of the levelling of

the playtng tields tn the period leading up to the electtons. The (lommtttee

)5 of the wew that "u would be inappropnate to try and regulate the prtnt

medta tn the transmonal pertod. stnce thts would consume an unwarranted 



  

 
 


