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EXECUTIVE SUMMARY

This initial draft has been prepared on the basis of the written brief given to the
Technical Committee on behalf of the Multi Party Forum.

(Addendum D : Proposals to the Negotiating Council on the appointment of Technical
Committees, and their Terms of Reference on certain Mmatiers arising from the
Consolidated Document, Planning Committee ‘- 26 April 1993) :

The Preamble indicates in general terms the ambit and purposes of the Act, and that
the Independent Electoral Commission will, in terms of the present draft, assume
responsibility for the conduct of democratic national elections for a new Parliament
o function in terms of an Inteim Constitution. As noted m the Planning
Committee’s Brief, where regional elections are involved, new formulations will have
0 be considered. Consequently these fall outside the ambit of the present draft
although the South African Government’s submission envisages a broader context for
this legisiation.

Section | conains the definitions of the key terms used in the Act.

Attenuon is drawn to Section 1.8 in which a definition of "Eligible Voters" has been
included. This definition confers the right to vote upon all South African citizens of
18 years and over, inciuding ciuzens of the TBVC states, and only excludes persons
from the right to vote. by reason of criminality, mental disorder and other provisions
of the Act or Regulations to be promulgated under the Act. As noted in footnote 2
of the draft Act, certain submissions were made to the Technical Commuttee to the
effect that prisoners should be entitled to vote. This is a policy consideration on
which the Technical Commitree will require guidance from the Negotiating Council.

Section 1.17 contains a deﬁnmon_of "The Transitional Elections". which states that
the Act applies only to the elections of a new parliament.

Secnon 2 provides, however, that the Act will remain in force unul such time as it
5 repealed by Parliament. Until so repealed, it will be possible for a new
‘ sion 10 be reconstituted in terms of the Act, In order
respect of any future election or Reterendum, as the

1S may be.

ction 3 is intended to ensure that the Act and Regulations promuigated thereunder
¢ Independent Electoral Commission, in respect of the conduct and supervision
Transitional Elections, will override any other statute or regulations which

© be In conflict therewith. Theoretically, it might have been preterable to
e an audit of every Act and regulation on the statute book. and to repeal or

7 conflicting provision specifically. However, such an audit would be time-
Asumine and probably impracticable gtven the present time constraints. Section 3
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Section 4 ¢stablishes the Commission.

~4

Section 5 States the objects of the Commission

8. Section 6 ensure that the Commission should function as an institution independen;
and separate from government ang any official body or other authonity. [n rerms of
Section 6.3 the Commission will have 3 duty to submiq written reports on 1S acts and
decisions to the State President, Copies of which wij) be delivered g the Forum or the
Council, and wijj constitute documents available to the public,

within the Republic, during 3 pPeriod of three YEars prior 1o the date of the
Transitiong] Elections) wij be eligible 1o SETVE as a member of the Commissjon.

Furthermore, UPOn ceasing to be 3 member of the Commission. 4 Commissioner shail
not be eligible (o dccept appointment 1o any public offjce (meaning, TéMunerated

rovisions gre designed o €nsure not only the perceived imparuam_v Or the
—Ommussion, but ajsg that members are perceived i impervioys 1o political pressure,
-luding future benefit or advantage.

i) Confirmation by the Commission that the Transitiona| Elections have been
Ubstanually free ang fair; ang arrer

(9)  the fina determination by the Commission of all issues ang disputes which
MIght have arisen iy Consequence of the Elections,

Exogus e Summmary . Firy, pU -
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Section 9 deals with the circumstances in which a member’s appointment can be
terminated. This includes resignation by the member, and the withdrawal of the
official nomunation of any intermational representative.  Application for the removal
of a member can also be made to the Appellate Division of the Supreme Court by the
State President, the Transitional Executive Council, or any registered political party
or one hundred eligible voters: provided that insofar as such party or voters are
concerned. the Chief Justice must first give leave for such application to be brought.
The Appeilate Division can order the removal of a member of the Commission only
in the event of serious misconduct or Incapacity bearing upon a member'’s fitness for
office. This would include continued il] health, and a matenal breach of the pre-
conditions and qualifications reterred to1n Section 7 (see paragraph 10 above), or any
other substanual reason which the Court considers inconsistent with the member’s
continuation in office. The application must be heard by the Chief Justice and not
less than six (6) other Appeal Court judges.

Section 10 deals with the remuneration and conditions of appointment of members of
the Commission.

Section |1 states that the Commission may be reconstituted, if necessary, in order to
undertake the same or similar functions and responsibilities in respect of future
clecuons which may be called in terms of the Constitution. The nomination and
appointment of members of a reconstituted Commission shall be effected by the State
President upon the advice of Parliament, acting in terms of a resolution passed by the
‘ame majority as is necessary to amend the Constitutior. [f parliament 1s deadlocked,
and unable to establish the required majority 10 nominate a new Commission. then the
deadlock breaking mechanism is that the nomination and appointment of the
reconsututed commission will be effected by the State President. on the advice of a
majority decision of the full bench of the Appellate Division. comprising the Chief
Jusuce and not less than six (6) other Appeal Court judges.

sections 12-15 deal with procedure. administration. financial accountability and a
Guarantee by the State for the commutments of the Commission.

section 16 deals with the powers, duties and functions of the Commission. In
Jarticular it 15 envisaged that the Commission shall set up three (3) separate
Directorates, viz: an Election Administration Directorate, an Election Monitoring
Jirectorate and an Election Adjudication Directorate. The Commission shall be
eniitled o co-opt suitably qualified persons including nominees from accredited
'ntematonal organisations to assist these Directorates.

~ection 16,4 provides that each Directorate shall operate independently of the others,

but will be accountable and subject to the overall management and control of the
Commussion,

secuon 17 sets out the responsibilities of the Elecuon Administration Directorate.
including the role of voter education, determining the eligibility and identification of

5 Y- First Sudwn
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voters, the enforcement of an electoral Code of Conduct, administering the obligation
to disclose the receipt and source of each financial contribution to a political
campaign 1n excess of R1.000.00; and the promuigation of regulations governing
political advertising, to be determined in consultation with the Independent Media
Commission. It should be noted that the administrative details involving proof of
eligibility and identification of voters has not yet been specified. and will require
further consideration and technical advice. Guidance is required from the Negouating
Council whether detailed provisions are to be included in this Act or left to the
Commission to determine, in view of the obvious need for substantial amendments
to the exisung Electoral Act. Provision is made for an electoral Code of Conduct to
become Schedule A to this Act. This Code has not yet been drafted by the
Commuttee, which has thus far received only two draft submussions from the
negotiating parties in this regard.

7. Section 18 provides for the Election Monitoring Directorate. In partcular Section
18.2 envisages that this directorate shail have investigative powers, including the right
10 issue and execute search warrants, and to seize items as evidence of alleged
intringements of the electoral Code of Conduct.

18 Section 19 provides for the responsibilities of the Election Adjudication Directorate.
Secuon 19.1 provides that this Directorate shall serve as the final arbiter of claims.
1ssues and disputes affecung the campaign, conduct and resuits of the Transitional
Elections. save that there is to be a final right to appeal to the Commission.

9 Section 20 deals with the Commission’s final adjudication of the eiection results. [t
's provided that the Commussion shall be required within a period of 21 days after
completion of the ballot, to determine and ¢ertify the final results of the Transitional
Elections, and to declare whether, and if so to what extent. such elections have been
conducted n a manner which has been substantaily free and fair. Section 20.2
provides that a simple majority is not sufficient to certifv the result of the election.
nd a majonty of at least eight (8) members is required. I[n the event that the
(-ommission finds that the poll was partly unfree and unfair, Section 20.3 empowers
t [0 1mplement such steps as it may deem appropriate in order to achieve a free and
rar election result.  This could enable the Commussion to take limited action in a
parncular region, without having 10 hold a compietely new national election. in the
cvent that there were unacceptable conditions in a limited area of the country oniy.

-0 section 1 provides that the Commission's decisions are not subject to appeal. but

may be reviewed by a Provincial Division of the Supreme Court, or with the leave

or the Chief Justice by the Appellate Division,

Section 22 provides for the succession of the rights and prerogatives of the Forum

firstly by the Transitional Executive Council, and ultimately by Parliament.

A Secuon 13 empowers the Commission to delegate any of its’ powers. save only for
1ts” duty in respect of the final adjudication of the election resuits.

E S v Firgt §
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23, Sections 24-28 deal with electoral offences, and have been drafied along the lines of
the existing provisions of the Electoral Act.

Section 29 prohibits the conduct of opinion polls during a period of six (6) weeks
prior to the date of commencement of the Transitional Elections. (In terms of the
aresent Electoral Act, the effective period of the prohibitdon 1s six-and-a-half weeks).
There have been submissions to the effect that this period shouid be shorter. say two
12) weeks. Guidance is required also in respect of this matter.

:l,,.

1

25 Section 30 protects the secrecy of voting from disclosure in court proceedings.
26. Section 31 exempts the Commission from liability for fiscal duties. taxes and fees.

g i Section 32 empowers the Commission 10 promulgate regulatons, and penalties for
~ontraventions. It also empowers the Commission to prescribe voting forms and
other necessary documents.

23 Section 33 provides that upon advice of the Forum, the Council or Parliament. the
State President may declare this Act applicable to the holding of a Referendum, which
could be conducted either nationaily. of in any parucular regions. and on any
specified 1ssues.

Section 34 contains the Short Title of the Act.

Crscuive Summmmry: First Submas e
ENECSUMM 2! May |93
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| FIRST DRAFT |

| SUBMITTED BY THE TECHNICAL COMMITTEE ON THE INDEPENDENT
ELECTORAL COMMISSION TO THE NEGOTIATING COUNCIL

I 21 MAY 1993

|
ma e

THE INDEPENDENT ELECTORAL COMMISSION ACT

To provide for the establishment of an Independent Electoral Commission

to assume responsibility for the conduct, supervision, monitoring and

evaluation of national elections to be conducted in order to facilitate the

democratic election of a new Parliament 10 function in terms of an Interim

Constitution; and to provide generally for the necessary powers, functions.
duties and procedures of the Commission, and for a Code of Conduct
binding upon ali political parties; and for related matters arising from and

connected with the elections.

S0

Ttie commrges
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Chapter Six
Election Monitoring Directorate

18. Responsibilities of the Elecoon Monitoring Directorate

Chapter Seven
The Election Adjudication Directorate

Responsibilities of the Election Adjudication Directorate

Chapter Eight
Adjudication of Election Results

adjudication of Election Results

Chapter Nioe
Viscellaneous Provisions

funisdiction

Successors to the Forum

Delegauon

Offenses Relating to Voting Procedures, Polling Stations
and Voting Equipment

Personation

Undue Influence and Bnbery

Obstructing Proceedings and Officers

[nfringement of Security

Prohibition of Opinion Polls duning the Transitonal Elecuons
Voter not required in Legal Proceedings to disclose Vote
Exemption from Duties, Taxes and Fees

Regulanons

Application of the Act to a Referendum

Short Title
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CHAPTER ONE
INTERPRETATION AND APPLICATION OF THE ACT

Definitions

In this Act. unless the context indicates otherwise :

Ln

" Accredited International Organisations" means the United Nations. the
European Fconomic Community, the British Commonwealth. the
Organisation of African Unity and any other international organisation so

designated by the Forum, or the Council, or the New Parliament.

"Chief Executive Officer" means a person appointed (0 such office by
pe PpPo )

the Commussion.

"“The Electoral Code of Conduct" means the Code of Conduct

binding upon political parties in terms of 17.6.

"CODESA" means the Convention for a Democratic South Africa,

"The Commission" means the Independent Electorate Commission

constituted or reconsututed in terms of this Act.

"The Council” means the Transitional Executive Council to be
established in consequence of special legislation enacted in imple-

mentation of decisions and agreements reached by the Forum.

"Eligible Candidates" means any Eligible Voter who is not serving a
current term of imprisonment, and who has not been disqualified from

voting by order of the Commission in terms of this Act or by the Court.
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"Eligible Voters' means all South Afncan citzens' of 18 years and

more. including citizens of the TBVC States. with the excepuon only of

021 222626:#11

criminality”, mental disorder’ or other provisions of this Act and of the

Regulanons.

1.9 "The Independent Media Commission" means the commission charged

with responsibility for control of public media in terms of the ... AcCL

10 "The Forum" means the Multi-Party Negotiating Process constituted in

order to resume the constitutional negotiations commenced at CODESA.

o
o

Transitional Eiecuons. (0 funcuon as the soversign legisiature in (erms of

an intenm Consttution and to draft and enact a neéw Constitution for the

Republic.

The ANC submussion (Section 3.2 et seq) cnvisages 2 spexial decqung provision 1n rejation (o
citizensiup which includes birth 1n South Africa. at least one parent bewng South Affcan. marmage
(o & South African. Or coninuous residence 1o South Afnca for at least five vears

The term "cruminality” is used at this stage merely 1O highlight the need for the Forum 1o address
the pnnciple involved. The Electoral Act (Section 4) contains an exiensive debarment from
voung of persons convicted of crimnal offenses. The ANC suggests that thiy debarment be
confined to persons copvicted of corrupt or tllegal practices under this Act. Lawyers for Human
Rights i their subpussion suggest that at least in respect of the Trapsitional Elections, prsoners
be given the nght o Voie and that their furure voung nght be determuned by the consutuution
making body.

It is envisaged that the appropniate provision of the Electoral Act (Secuon 4(2)) be incorporated
by reference as envisaged tn lenos of 17.17.

such persons as may be disqualified from voung by reason of

"Pariiament" means the new Parliament to be elected as a result of the

S
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“New Deflnition"*

"Political Office" means any appoinument or position, whether involving
n the service of a political party or organisaton
within the Republic.

"Public Office" means any remunerated position n the service of the
State, or of any corporate body or other institution, which is owned

and/or controtied, whether directly or indirectly by the State.

"The Regulations" means the Regulations promuigated in terms of this
Act.

"The Republic" means the Republic of South Africa. including the
TBVC States.*

"The TBVC States" means those areas which formerly constituted a part

of the Republic and are presently governed in terms of Constitutional
legislation establishing Transkei. Bophuthatswana. Venda and Ciske1

respectively.

"The Transitional Elections" means the elections to be conducted for a

new Parliament 1n terms of this Act,

“This Act" includes the Regulations prescribed thereunder.

[t 1s suggested by the Gender Advisory Comrmuttee that a defimtion he wcluded in ail such
legislation defining "Persons” as meaning both men and womea.

The Techmcal Commuttee has assumed that there will be agreement by all the TBVC States for
the inclusion of their citizens for purposes of the Transjnional Elections.
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Application of this Act

The provisions of this Act shall apply initally in respect of the Transitional Elections,
but shall remain in force in respect of future elections®, notwithstanding the
dissolution of .the onginally constituted Commission, until formally repealed by

Parliament,
Binding on the State

This Act and the Regulations to be promulgated thereunder shall be binding upon the
State, and to the extent that its provisions may conflict with the inherent powers of
the State or with the provisions of any other Statute, it shall supersede and override
any such powers and provisions insofar as they may relate w the conduct and

supervision ot nauonal elections. and other matters dealt with in terms of this Act.’

The South Atnican Government in 1ts submission envisages the application of the Act. and the
\unsdictuion of the Comnmussion, as applicable to a broad category of elsctions. including pational,

regional and other elections for the appowntment of any "board, body or institution of any
authonty.”

Members of the Technical Commuttee have expressed concermn with regard to the possibly
unintended ambit of this overnding provision. However. the broad theme appears to be 1
accordance with the Comnuttee's brief and the parties’ individual submissions. Clearly there has
not been tume tw undertake an adequate audit of legisiation which couid be atfected by thus
provision.

The appropnate constrants on the powers of the Commussion in relation to the Courts and
exisung laws peed (0 be clearly defined. [n the ANC submussion. i1t 1s proposed that the
Commussion have power to promuigate regulations, repealing and amending any existng law, and
power Lo direct government authonties, including the police and defence torce “to perform and
execute tasks” necessary for the implementation and conduct of the election.

SE
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Establishment of Commission

There is herepy established a body® to be known as "THE INDEPENDENT
ELECTORAL COMMISSION", which shall be a junisuc person.

Objects of Commission

The objects of the Commission shall be to administer and conduct a free and fair
democratic electoral process for the new Parliament, and to assume plenary executive
powers in respect of the Transiuonal Elecuons. including responsibility for
cegistranon of voters and éohucal parties; supervision of the electoral process:
monitoning and evaluation of the process. determining the results thereof: and
adjudicaung issues affecting the Transitional Elections and the conduct of polincal

parties during the course of such Elecuons.

Independence of the Commission

The Commission shall function as an institution independent of and separate
from the State, the Government, the Council. or any subordinate Ministry,

local authonty, sub-councii, department Or Organ thereot.

[n respect of all matters affecung the organisation. conduct and supervision
of the Transitional Elections, all powers of the State and

such other bodies as are referred to shall be deemed to have been derived

The IFP/KwaZulu Government's submussion envisages a plurality of Commussions to be
separately established un respect of each State within 4 Federal context.

57
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from and shall be subordinate to the Commission.’

Notwithstanding the aforegoing, the Commission shail have a duty 1o submut
Wwrilten Ieports upon its acts and decisions to the State President. which
reports shall be simuitaneously delivered to the Forum or the Council, and
shall represent public documents.

Composition of the Commission

The Commission shall comprise not less than'® seven (7) nor more than

cleven (11)'', members appointed by the State President’” upon the

advice of the Forum. who shall be respected and suitably qualified
persons represenung a broad cross-section of the population, and who are

themselves eligible voters: on condition that the composition of the

The PAC submission recommends that the Commussion be subordinate only to the Council which
shail have power to ratify and/or amend its decisions.

The Techmcal Committes has expressed some concern as to whether the number of members
should be defined specifically or left witlun a range. As drafted, the Starute requires that the
State President’s discretion be exercised on the advice of the Forum or Council. as the case mav
be. However, the appointment of additional members dunng the progress ot the clections could
g1ve rise to conteation.

The Democratic Party proposes either a Commussion of 26 members, compnsing: “Non-Partisan
Commissioners from civil society”, ome of whom shail be noounated by cach delegation

partcipating in the Forum, or a commussion of 7-11 members selected by a neutral selecuon
body.

in the SA Government submission (Section 4(1)(b)) it is suggested that the State President should
make appointuments “from the oames submitied (o the State President by the Council™. The

Commuittes has assumed that the State President does not have an independent discretion to select
names from a list.




SENT BY : ANC :26- 3-93 10:19AM ¢ ANC NEG COMMISION- 021 222626:#16
" (Seventh Rowgh L. _ =l
] . [ECAx.7/2108%3/RBR we

Commission may also inciude'’ not more than ......... persons seconded
for this purpose by Accredited International Organisatons and/or toreign

Governments, and approved for appointment by the Forum.™

7 No person who has held Political Office dunng a penod of three years
prior to the date of the Transitional Elections, shall be eligible to serve
as a member of the Commission'’; and upon ceasing (0 be a member
of the Commission for any reason, no person shall be eligible to accept
appointment to Public Office for a further penod of three (3) years from

the date upon which such appointment shall terminate.

7.3 It shall be a fundamental precondition to the appointment and eligibility

of every member of the Commission :

The Government of Bophuthaiswana proposes representation of intermational organisations. but
ondy as observers with advisory status.

The South Afncan Government proposes that onlv South African citizens serve as members of
the Commussion, although 1t does envisage accredited external observers.

The Democratic Party also suggests that international respresentatives should serve in a non-voting
~apacity.

The ANC proposes a Commussion compnsing not less than seven (7) and not more than ¢leven
(11) members who are all to be eligible voters in the eiection, pius four (4) persogs from the
international community (1¢ a (otal of eieven (11) to fifteen (15) members.

The Venda Government's subnussion specifies that members of the Comgussion should inciude
women and represent a balance between popuiation groups.

The South Afncan Government proposes a Commussion of up to ¢leven (11) members. with no
mimmum.

This accords with the suggestion of the Democratic Party.

The Comumuttee has included this provision as a suggestion, aithough it does not denve from its
bnef or trom the submssions ot any of the parties.

&9
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%3l That they shall serve impartially in their individual personal capacines

(notwithstanding party affiliation. secondment or nomination) ang that
all voting and decision-making shall be undertaken in ahsolute good
faith, and without fear, favour, bias or prejudice.

L
to

That they shall not duning the term of their appointment accept
nomination for any Political'’ or Public Office, whether remunerated
Or otherwise, nor in any other manner serve or assist any of the
participating political parties or any other organisations involved with
the Transitional Elections.

7.3.3 That they shajl be ineligible to serve as members of the Council, nor
shall they be Eligible Candidates in the Transional Elections. nor
available for nomination or Co-option to either
such bodv: and they shall remain ineligible for such election.
flominaton or co-option to Parliament for a penod of at least three
(3) years from the date of the Transitional Elecuons.

i34 That they shall noy by membership, association, conduct or otherwise.
place their perceived independence in Jeopardy or in any other
manner damage the credibility and integnty of the Commission.

7.4 The State President, acting on the advice of the Forum, shall designate
one (1) member of the Commission as Chairperson and another member
as Vice-Chairperson. [n the absence of both the designated Chairperson
and Vice-Chairperson. the remaining members of the Commission shall

nominate another of their number as acung Chairperson.

60
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Tl in the event of a vacancy arising on the Comrmussion for any reason, the
State President (with the concurrence of the Forum or the Council. as the
case may be) may either allow the appointment of such member to lapse
(subject 1o the existence of the minimum number of members supulated

above) or effect a substituted appointment of some other suitably qualified

person who fulfils the same or similar ¢riteria as the person ceasing to

hold office, provided that any such substituted appointee/s shall likewise

be approved by the Forum or the Council, as the case may be.

Nothing hereinbefore stupulated shall preciude the State President from
effecting further appointments of members t0 the Commission from time
to time. within the numerical limits stated in 7.1. with a view to ensunng

its efficacy and demonstrating its broad-based impartiality, on condition

that any such further appointments shall be likewise approved by the

Forum or the Council, as the case may be.

Term of the Commission

The Commission shall come into being upon a date to be fixed by the State President
by prociamation in the Gazette. which shall be a date determined in consuitation with
the Forum. and its appointment shall continue until it has completed 1ts mandate and
s dissolved'® by the State President upon the advice of the Councii or Parliament:

provided that the Commission shall not be dissolved until the last-occurning of:

(1) the confirmation of the Transitional Elections as substantially free and fair.

The SA Government subrussion implies that the Commussion would be a permagent mstitution
cstablished not merely for purposes of the Transitional Elecuons. and that members of the
Commussion should serve tor a fixed term viz five (3) years. Recognising the possible furure
need of the Commission. if further elections are needed hefore adoption ot a new Constitution.
the Techmecal Commutiee has tormuiated an alternative proposal (Section 20), which 1s to the
effect that the Commission may be reconstituted in the event of such funtber elections. but it will
not continue to bave an sstablished membersiup dunng any (ntervening period.
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including similar confirmation in respect of any such further by-elections as

may be ordered by the Commission in terms of 20.3.

the final determination of all i1ssues or disputes which may have arisen in
consequence of the Transitional Elections, that are referred to the

Commission for s adjudication in terms of this Act.

Termination of Appointment

Notwithstanding the provisions of clauses 7 and 8, the appointment of a
member of the Commission shall be termunated in the foilowing

circumstances.

At the instance of the member concermned, by resignation 1n wnting

delivered to the State President;

At the instance of an Accredited Intermmational Organisation or Foreign
Government, which requests the withdrawal of its nominated or co-opted

member,

In consequence of an Order to this erfect by a full bench of the Appellate
Division, compnising the Chief Justice and not less than

six (6) other Appeal Court judges. if it 1s satisfied as to the existence of
good and sufficient reason therefor, pursuant to an Application lodged on
behalf of:

The ANC in its submjssion does not address the issue of terminating the appowntment of
Commission members dunng their term ar office. In the SA Government's subrmussion. 1t 1s
proposed (6(2)) that complaints concerning unfair or partiai behaviour shouid be made to the
Council which should investigate the matter and make recommendations (o the State President.
The State President 1s thereafter given a discretion to remove the member from office.

=1
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the State President:

the Council;

Parliament; or

any registered political party or any (00 eligible voters,
provided that no such Application by such party or such
voters, shall be heard save with leave of the Chief Justice,
who shall first be required to certify as 1o the existence

of probable cause.

[n considering any such Applicauon. the Appellate Division shail find that

such good and sufficient reason exists for the termination of the appointment

ot a member of the Commission only in the event of:

serious misconduct bearing upon a member's fitness for office;

unfitness or incapacity for office, including continued ill health;

3

a matenal breach of the preconditions and qualifications referred to in 7

above;

any other substantial reason which the court considers inconsistent with

a member's continuance in office.

ANy vacancy arising in consequence of the provisions of this section shall be

deait with in accordance with the procedures envisaged by clause 7.5.

Conditions of appointment

Members of the Commission shall serve on a full-time basis. and shall receive such
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remuneration, allowances and privileges as may be determined by the Council, with

the concurrence of the Minister of Finance,

CHAPTER THREE

N F
Reconstitution of the Commission

1.1 Notwithstanding the provisions of Section 8. the Commission may be
reconstituted at any time if required, in order to undertake the same or similar
functions and responsibilities in respect of future national elections. as it has
undertaken in respect of the Transitional Elections, in the event that
Parliament 15 dissolved and new elections called in terms of the Constitution.

The nomination and appointment of members to the reconstituted Commission
(including 1f 1t 1s deemed appropriate, persons seconded by Accredited
International Organisations and/or Foreign Governments) shall be effected by

the State President upon the advice of Parliament, acting in terms of g
Resolution passed by the same majority as may be required in order to effect
an amendment to the Constitution. If such Resolution is not supported by the
required majority in Parliament, the nomination and appointment of the
members of the reconstituted Commission shail he effected by the State
President acting on the advice of a majority decision of a full bench of the
Appellate Division, comprising the Chief Justice and not less than six (6)
other Appeal Court judges,

The Techatcal Commuttes's concern 1s that an expeditious procedure 1s necessary in the event that
Parliament is unable to establish the required majonty. Alternative possibilities mught include a
decision by the Chief Justice acting on lus own, or a panel of judges compnsing passibly the

Chief Justice and the Judge President of each of the Pravisional or Regional Divisions of the
Supreme Court.

b4
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In the event of a vacancy arising on the reconstituted Commuission, the
provisions of Secuon 7.4 shall mutatis mutandis apply, but the reference (o
the Forum or the Council thereunder, shall be deemed to be a reference to the

full bench of the Appellate Division constituted in the manner as aforesaid.

CHAPTER 4
N

12. Procedural Matters

The Commission may determine its own procedures, and shal} hold meetings

at such intervals as circumstances may require. Meetings may be convened
at the instance ot the Chairperson or Vice-Chairperson, or at the instance of

any two (2) other members of the Commission.

The quorum for any meeting of the Commission shall be seven (7) members.
save in respect of the Commission's adjudication of the final result and
acceptability of the Transitional Elections and any

by-elections, in respect of which the necessary quorum shall include all

members of the Commission.

Subject to the special quorum and majority requirements stipulated

in respect of the Commussion’s adjudication of the result and acceptability of
the Transitional Elections, all decisions of the Commission shall be by simple
majority. In the event of an equality of votes. the Chairperson (or in his/her
absence. the Vice-Chairperson, or acting Chairperson) shall have a casung

vote.

The Commission may appoint such sub-committees, whether as standing sub-
committees or otherwise, as it may consider necessary for the effective
execution of its functions, provided that the Commission shall retain the

power to rescind or vary and amend decisions taken by any such sub-
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committee.

Any such sub-committee may include persons who are not members of (he
Commussion, but the Chairperson of any such sub-committee shall be 3

member of the Commission,
Any member of a sub-committee who is not in the full-time employment of
the State shall receive such remuneration (and allowances. if any) as the

Commission may determine with the concurrence of the Minister of Finance.

13. Accountability and Finance

3.1 The Commussion shall determine and submit to the Council for its approval.

Estimares of its anticipated expenditure in carrying out its dutes and functions
in terms of this Act. covering such periods as may be appropriate and subject

'0 amendment as may be necessary from tme to time.

Upon approval by the Council of such Estimates, the necessary funds shall

be made avatlable by the State.

(he Chief Executive Officer of the Commission shall serve as "Accounting
Officer" and shall bear the responsibility envisaged by such office in terms
of the Statutes.

The Accounting Officer shall ensure that the Commission keeps full and
proper records of all its expenditures and of all assets, liabilities and financial
transactions, and prepares periodi¢ financial statements in the format required
by the Auditor-General, and generally takes steps to ensure that all reasonable
management measures are agopted so that assets, services and resources are
obtained, safeguarded and utilised in the most economic. efficient and

effective manner, and that the requirements of the Auditor-General are duly

66




SENT BY: ANC

.lu-n Submsion
(Seventh Roagh Draft)
| JECA.7/210850/RBR/me

135  The Estmates and Accounts of the Commission shali be subject to audit by
the Auditor-General who shail report thereon to the Council and to
Parliament.

Guarantee by State

The State guarantees, where required. all commitments and liabiities of the

Commission.

Administration

The Commission shall have power to do all such things as may be necessary in order

(0 fulfil its mandate, and without limitaton thereto, may :

Appomnt staff. fix remuneration and determine such emoluments and benerits

as 1t may deem reasonable and appropnate.

Purchase. hire or otherwise acquire movable or immovable property

necessary for the performance of its funcuons.
Enter into agreements with any person, including the State. for the
performance on its behalf of any specific act of function or the rendering of

any specific service.

Insure itself and its members, staff, visitors and the public against loss,

damage. risk or hability which may be suffered or incurred.

Open and operate bank accounts with the Reserve Bank or any other

registered financial institution.

15.6 [n general, perform such acts as may be necessary or expedient for the

g

achievement of its objects.
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Powers, duties and functions of the Commission

The Commission shall be charged with responsibility for the organisation,
conduct and supervision of the Transiuonal Elections, and shall be vested

with all such powers, discretons and authorities as may De necessary to

enable it effectively to undertake such responsibility.

In order to carry out its various functions, the Commission shall be

empowered to establish the necessary functional sub-structures and to regulate
their powers, duties and responsibilities, as it may deem appropnate in order

to ensure a free and fair election.

Such functional sub-structures shail include-'

An Election Administration Directorate. which shall have the

responsibilities referred to in 17;

16.2.2 An Election Monitoring Directorate, which shall have the responsibilities

referred to 1n {8;

which shall have the

An Election Adjudication Directorate.

responsibilities referred to 1n 19.

In establishing such functional sub-structures, the Commuission shall be
entitled to make provision for the co-option and assistance of legal experts

and other suitably qualified persons including persons who may be nominated
for this purpose by one or more of the Accredited International Organisations.

2 of voter

The Democratic Party proposes a further structure responsible for the 1ssum

documentatnon.
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16.4  Each such Directorate shall operate independently of the others, but shall be
accountable and subject to the overaill management and control of the

Commission, which notwithstanding such delegauon, shall retain the power

ta issue final directives and to rescind or vary and amend any decision taken

by such funcuonal sub-structures.

CHAPTER FIVE
THE E NA 11 T
17. Responsibilities of the Election Administration Directorate

The Election Administration Directorate™ constituted n terms of 16.2.1 shall have

the following tfuncuional responsibilities, viz:-

7.1+ The education of the voter public* concerning democratic prnciples

and values, and the electoral process: including free and peaceful political

campaigning; the secrecy of voting and other relevant matters, utlising
such means and media as it may deem appropriate, including the
distnbution and publication of literature, advertisements, and otherwise

through radio. television and public print media.

The South Afncan Government proposes the appountment of a Chief Electoral Otficer and
Secretanat, charged with the admumstranon and conduct of the elections. Alternatvely, it
proposes that the Commission itself should admumister these matters through a sub-Council,

= The Democratic Party suggest that the first task of the Commussion should he to draft & new
Electoral Act, although it also urges that “most electoral rules should be determuned in the Act”.

A submussion trom the Gender Advisory Commttee recommends that special attention be given
10 encouraging the tull participanon of women in the elections.
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Procedures for determining the eligibility” and identificaon?® of

voterS‘“’ ,

The determination of whether voter lists shall be prepared. and if so, the
supervision of the process of preparing such lists: and determining

poiling districts and electoral divisions. as it may deem necessary.

The registration of political parties and candidates entitled to participate
in the Transiional Elections and the preconditions and formalities®
applicable to such registration,

Provision for the application, registration and approval of proposed names
for Political Parties and their respective logos. symbols. and campaign

colours.

The cnitena for eligibility are substantive issues which need to he specified (n the legisiation.

What is envisaged by this clause are merely procedural i1ssues,

The ANC's subussion contaimns detailed Suggestions concermung the important issue of how voters
may be identified. (See paragraphs 4.4.6: 7 & 14 of their submussion). It the Technical
Commuttee 15 required to formutate proposals with respect to 1dennfication of voters. 1t will geed
{0 give that matter further consideration and if necessary obtawn expert advice.

The Democrauc Party suggests that the Commussion should also wke a pro-active role 1n voter
registration and the issuing of the necessary [D documentation, possible w1 conjunction with 1t
own voter educaton programme.

The issue of critenia and procedure for registration of Political Parties is an important matter.

The ANC in its subrussion (clause 9) makes detailed suggestuons with reference to the pre-
conditions and formalities to be satisfisd before registration of a Political Party may be granted.
The Techmcal Committes has pot bad a sufficient opportunity to consider in detail the
prerequisites that are appropnate. The Democratic Party bas suggested a requiremient of depostts,
which would be forfeited, together with other financial ejectoral assistance, by any party which
received less than one percent (1 %) of the national vote.

70
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The enforcement against all registered political parnes, candidates and
others. of the Electoral Code of Conduct set out in Schedule A¥, 10 this
Act. including the application of appropriate penalties for violations as
prescribed therein. (Such penalues t0 include inter alia. at the discrenion
of the Commission, the suspension or forfeiture of nights 10 election
privileges, such as access 1O television. radio and the nights to media
advertising and such financial assistance as may be available to registered

political parties and candidates).

The election and appointment of returning officers. polling and counting
officers and other necessary electoral personnel. who may not be persons
who hold or have held any Political Office during a penod of three (3)

vears preceding the date of their appointment. ™

The identification of polling stauons and the determinaton of times’

The Technical Committee has received three suggested Codes trom the SA Government. the ANC
and the DP respectively, but has not yel had time to apply its mund adequately to the formulation
-t such Code. It does, however. support the proposition that the content ot such Code and the
penalties or consequences for infringements should be defined by the Starute.

An 1ssue to be deterruned 1s whether the junsdiction ot the Commussion and its Adiudication
Tribunal should be limuted to acts and ormssions commutted by Political Parties and Candidates,
or whether 1t should also be in a posiuon to take steps agaust other individuals and organisatioas
who may have not themselves subscribed the Electoral Code ot Conduct.

in the submussion of the SA Government. a provision is proposed whuch would deem an otfence
committed by an official or represegtative of a Political Party to be the offence of that party
unless the contrary 1s proved, and in appropnate circumstances the Political Pary can be declared

“uniawful” and preciuded from paruicipating 1o this and future eiections tor a period of up to hve
(5) years.

[n the ANC submussion, it is suggested that membershup of a Political Party should also be a
Jisqualification,

(o the ANC's submission it is proposed that voung should take place over a period of three (3)
days.

1/
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and places’ for vomng, including the stipulatnon of places where

parucular voters shall be permitted to cast their votes,

The conditions and formalities applicable to Special and Postal Votes.”

The form and content of ballot papers.™

Arrangements for ensunng the secrecy and security of the ballot and the

protection of ballot papers and of voters.”

Arrangements for the counting of votes and the determination of results.

Circumstances in which ballot papers may be rejected.

The determination of legitimate electioneenng expenses and the permitted

source and application of political campaign funds.

In the ANC's submussion (clause 13) it 1s suggested that a voter should be permutted to vote “1n
the region th Which he or she resides or works®, The Democratic Party suggests the opposite,
namely, that forcing voters © vote withun their areas of residence could create conditions
suscepuible to inimudation.

Without repeating the provisions of the Electoral Act. it 15 assumed that the same or simular
provisions shall be made applicabie to this etection.

[n the ANC's submussion (clause [§) it is specified that the ballot form should be single—columned
and in alphabetical order.

The Democratic Party advocates an indelible mark on voters’ hands to prevent repeated voung,
and proposes various medsures to be adoptad at polling stations o order to prevent intimidation
of voters.
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The obligation to disclose as a matter of public record the receipt and the
Source or any contribution to election campaign expenses in excess of
R1.000.00.*

The promulgauon of appropriate reguiations govemning political
advertising to be determined in consultation with the [ndependent Media

Commussion.*’

T e e e s

[n the ANC's submission it 1 Proposed that this obligation shouid relate 1o contributions in excess
ot R10.000.00. The [FP/KwaZulu Government submyssion supports the priociple of disclosurs,
The Democratic Party rajses the possibtlity of placing (1muts on campaign funding "to keep the
playing tield levef, "

The relative terrain and authonty of this Commission in relation to matters falling within the
lunsdiction of the proposed Media Commyssion needs to be clanfied. Onpe possibility would be
that the decisions of the Media Commussion with reference (o maiters involving issues ansing
from the election should be subject to appeal to this Compussion

The PAC has drawn attention o the inter-dependence of the Electorai Commyssion. the Med:ia
Commussion and the Councii.

The Democranc Party advocates equal air ttme on radio and TV for all parucipaung politicai

parties,
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17.17 The applicauon by reference and nouce of any of the provisions ot the
Electoral Act No. 45 of 1979, as amended, or any other legislation which
may have reference (© the Transitional Elections and the electoral
process.”
mmﬁgmmm
18. Respoasibilities of the Election Monitoring Directorate

L]

The Elecuon Monitonng Directorate’® constituted in terms of 16.2.2 shall have the

following functional responsibilities® viz:

An 1ssue to be resoived 15 preciscly the ambit of junsdiction of the Election Commussion with
reference to other laws, and 1 particular the Electoral Act. o the ANC's submussion (4.4.7) the
Commission is lo be given unqualified powers 10 amend by regulation any existing law which 1n
its OpiRION restnicts free political activity or access Lo voters. lo the South Afncan Government's
submission [7(4)(a)] the Commussion is 1o review existng electoral legsiation and make
recommendations with regard 10 the nead for amendment.

The ANC's subgussion (4.4.9) also proposes that the Commussion should have authonty to give
directions with reference (0 malters affscung the electiop to any governmenl autbonty pciuding
the police and defeoce force.

The Democratic Party envisages that the Commussion might utilise the services of Government
Departments 00 an ageacy basis'. The Democratic Party also suggests 3 new Electoral Act to
be drafted by the Commussion.

The South Afncan Govemment proposes 'a Monitoring Commmuuee’ compnsing three (3) expert
and impartial persons.

lo the alterpative proposal of the South African Governmeat. il is suggested that the momtonng
function be transterred to the Natiopal Peace Secretanat (clause 13). Whist advocating an
independent Monitoring Body, the Democratic Party suggests that functioning Peace Comumiless
should also be used to ‘ensure’ and 'momutor’ secunty.
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18.1 The appointment of local and internadonal ODSErvers, scrutuneers and

election support staff.

Ry el

18.2 The establishment of investigauve facilities and review procedures, which
g <hall include the right to issue and execute search warrants, subpoenas.
®
g and to seize any items as evigence of alleged infringements of the
% Electoral Code of Conduct.
-

18.3 The establishment on a country-wide Dbasis of facilities to observe,
monitor and venify the process of the elections, before, during and after
polling.

18.4 Recommendations for prevenung the intumidation of voters. candidates
and political parues.

18.5 The investigation and prosecution before the Commission, where

, appropriate, of any infringement of the Electoral Code of Conduct.

18.6 I'he issuance of Notices of Infringement and Wamnings concerning alleged

or threatened breaches of the Electoral Code of Conduct.

e VEN
WMQ&ME

19. Respoasibilities of the Election Adjudication Directorate

The Election Adjudication Directorate*! constituted in terms of 16.2.3 shall have the

following functional responsibilities Viz:

The DP proposes that this Directorate should be chaired by a Judge. The SA Govemment
suggests that it should compnse five (§) persons who have held judicial office or who have
pracuised law or been acadenuc lawvers for at |east ten (10) years.

75




SENT BY:

ANC

Firat Submissiog ooy
{Seventh Roagh Draf Page 24
LECAQ.7/210893/RBR/ m¢

i1 To serve as the final arbiter*? of claims, issues and disputes (subject to
a nght of appeal to the Commission) as may be submitted concerning any
matters affecting the campaign, conduct and results of the Transitional
Elections; provided that the Directorate may decline to consider any such
claims or disputes as may not have been formally notfied to the
Commission in the prescribed manner, within a peniod of 21 days of the

alleged occurrence.

9.2 To establish and determine the powers and procedures of appropriate
special tribunals for the speedy invesugation and adjudication of com-
plaints concerning alleged electoral irregulanties. including any refusal
or attempt to impede access to venues, voters, and political meetings,
corrupt practices, intiridauon or other breaches of the Electoral Code of
Conduct; provided that an appeal shall lie to the Commussion in respect

of decisions made by any such special tribunals.

CHAPTER EIGHT
ADJUDI FE TS

20. Adjudication of Election Results

20.1 Upon completion of the ballot, the Commission shall be required within
a penod of 21 days to determine and cerufy the rinal results of the
Transitional Elections, and to declare whether. and if so then to what
extent, such elections have been conducted in a manner which has been

substantially free and fair’. In effecting such determination, the

[n the submussion of the SA Government -(clause 8) the nght of the Courts to co-existent
junsdiction 1s reserved. This would appear to create the possibility of a conritct ot authority.

The Democraric Party suggests a dual certification process involving firstly the Commussion
{which 1n their proposal comprises only South African citizens) and secondly nternational

momtors,

R\
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Commission may accept or reject the result of the poll as a whole, or 1t

may accept such resuit in part and reject such result in part.

The acceptance and cerufication of the results of the elections, as
substantially free and fair, shall not be of force and effect uniess a
majority of at least eight (8) members of the Commission shall have

concurred in such finding.™

[n the event of such results, or any part thereof, being not accepted and
certified as aforesaid, the Commission shall determine and cause to be
implemented such steps (including the organisanon. conduct and

supervision of new elecuons) as it may deem appropriate. in order to

achieve a free and fair election.*

Notwithstanding the aforegoing, the Transitional Elections shall not be set
aside by reason of any untoward occurrence, mistake. or non-compliance
with the provisions of the Act or the Electorai Code of Conduct, if 1t
appears to the Commission, that the eclections were conducted
substantially in accordance with the prescribed principies, and that such

mistake or non-compliance did not materially atfect the outcome thereof.

i the submussion, it is implicit that a sumple majority of the members of the Commussion would
suffice

None of the submissions contamns a very clear proposal regarding the consequences in the event
of the clection being not cerufied as free and fair.

17
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Jurisdiction

There shall be no appeal from any decision by the Commission but its proceedings
shall be subject to review before any Provincial Division of the Supreme Court. or,

with the leave of the Chief Justice. direct to the Appellate Division.*®

Successors to the Forum

In this Act, where any rights or prerogauves are conferred upon the Forum. such
rights or prerogatives shall be assumed by the Council from the date of its

establishment in terms of the relevant Statute, Upon dissolution of the Council, such

rights and prerogauves shall be assumed by Parliament.

Delegation

Save in respect of its duty to adjudicate the Election resuits in terms of 20, the
Commission may delegate any power or duty conferred upon it in terms of this Act
to any person or other body, or authorise such person or other body. including the

State. to perform any duties assigned 10 it hereunder.

ln the ANC's submission. the Commission is o have ‘exclusive junsdiction’ to apply and
interpret this law. [ts decisions are to be final.
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Offences relating to voting procedures, polling stations and voting equipment

24.1  Any person who''

o4.1.1 forges or counterteits or fraudulently destroys any ballot paper or a mark,

stamp or note on any ballot paper: or

deliberately without due authority supplies any ballot paper 10 any person;

or

fraudulently places into any ballot box any paper other than a ballot paper

handed to him in terms of this Act: or

fraudulently takes out of any poiling station any ballot paper; or

deliberately without due authority destroys, Opens. uses or otherwise
interferes with any ballot box, voting compartments. instrument, form,
document or other equipment used or intended for use at any poiling

station;

shall be guilty of an offence and liable on conviction to a fine not exceeding
R100 000.00 or to imprisonment for a penod not exceeding

five years or to both such fine and such impnsonment.

[n any indictment, summons or charge for an offence in relation to ballot

papers, ballot boxes or voung equipment in the Transitional Elections the

4 few additional offences are envisaged in the South Afncan Government's submussion, including
a statutory offence commutted by ‘any person who offends a member of the Commussion, the
Chief Electoral Officer or his Secretaniat or any person charged with the admimstration of an

election. the Monitoring Commutte, the Adjudicaung Tnbunal or any person connected
therewith” ...

17
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the property in such papers. boxes of equipment may be stated to be vested in the

Commission.

Personation

Any person who :

25.1 during the Transitional Elections applies for a ballot paper (n the name of
some other person, whether living or dead, or of a ficutous person, or
who gives a vote in the name of any such person; of
having previously voted, again votes or applies for a further ballot paper;

shall be guilty of an offence and liable on conviction to a fine not exceeding

R100 000,00 or to imprisonment for a period not exceeding five years, or to both

such fine and such impnsonment.

Undue influence and bribery

Any person who, directdy or indirectly, by himself or by any other person !

0.1 makes use or threatens to make use of any vioience. force or restraint, or

inflicts or threatens to inflict any injury, damage, harm or loss. upon Or

against, or does or threatens (0 do anything to the disadvantage of, any

person in order to induce or compel any person to vote or (o retrain from
voting in the Transitional Elections or on account of any person having
voted or refrained from voting in the Transiuonal Elections: or

by any such means as aforesaid or any fraudulent device or contrivance
induces. compels or prevails upon any voter 10 voie of to give or refrain
from giving a particular vote in the Transitional Elections. or impedes or

prevents the free exercise of the franchise by any voter in the Transitional
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Elections; or

gives, lends or procures, or agrees to give, lend or procure, or offers or
promises, any money or other reward to or for any voter or any other
person, in order to induce such voter or any other vorer to vote or 1o give
or to refrain from giving a particular vote in the Transitional Elections;

or

recelves or contracts for any money or other reward for himself or for
any other person, on account of voting, giving or agreeing to give, or
refraining or agreeing to refrain from giving, a particular vote in the

Transitional Elections;

shall be guiity of an offence and liabie on conviction to a fine not exceeding
R100 000,00 or to imprisonment for a period not exceeding five years, or to both

such fine and such impnsonment.

Obstructing proceedings and officers

Any person who wilfully obstructs or disturbs any proceedings under this Act at a
polling station or wilfully obstructs or interferes with any member of the
Commission, or any officer or other person appointed by the Commussion in the
exercise of their powers or the performance of their duties in terms of this Act. shall
be guilty of an offence and liable on conviction to a fine not exceeding R10 000,00
or 1o imprisonment for a period not exceeding three years, or to both such fine and

such imprisonment,

Infringement of Security

28.1 Every officer or other person appointed by or under this Act in artend-

ance at a polling station shall maintain, and aid in mainaining, the
secrecy of the voting at that polling station, and shall not communicate,

except for some purpose authorised by law, to any person any informa-
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tion likely to threaten the secrecy of the voting.

Subject to the provisions of this Act, no person shall interfere with or
attempt to interfere with a voter when giving a vote, or otherwise attempt
to obtain at a polling station information as 10 how any voter at that
polling station is about to vote or has voted, or communicate at any time
to any person any information obtained at a polling station as to how any

voter at such polling station is about to vote or has voted, or as to the

number, if any, on the ballot paper handed to any voter at such polling

station.

No voter shall directly or indirectly induce any voter 10 display a ballot
paper, after a vote has been given, in such a manner as to make known

o any person how the voter has voted.

No person shall place upon any ballot paper any mark or writing whereby
a voter on that ballot paper may be idenufied.

Every person in attendance at the determination of the result of the
Transitional Elections shall maintain, and aid in maintaining, the secrecy
of the votng, and shall not attempt to ascertain at such determination, or
communicate any information obtained at such determination as to, the

manner in which any particular voter has voted.

Subject to the provisions of this Act, no person shall attempt {0 ascertain,

or directly or indirectly assist in ascertaining, how any voter has voted.

Any person who, in the exercise of powers or the performance of duties
in terms of this Act, has obtained knowledge as to the vote which any
voter has given, shall not disclose such knowledge except in reply to a

question lawfully put in the course of proceedings in any court.
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No person shall, except upon the order of any court or as authorised by
this Act, break the seal of, or open, any packet sealed in terms of thus
Act.

Any person who contravenes, or fails to comply with, any provision of
this section, shall be guilty of an offence and liable on convicuon to a
fine not exceeding R10 000,00 or to imprisonment for a period not

exceeding three years, or 0 both such fine and such imprisonment.
Prohibition of opinion polls during the Transitional Elections

99.] No person shall, during a period of six (6) weeks*® prior to the date of
commencement of the Transitional Elections, conduct an opinion poll in
respect of the support enjoyed Dy Political Parties or candidates, or by the
policies they advocate, of publish the results of any such opimon poll

conducted during such penod.

The provisions of the preceding sub-section shall not prohibit the
obtaining of opinions in the course of canvassing for votes on behalf of
Political Parties or candidates or the publishing of the result of such

obtaining of Opinions.

Any person who contravenes any provision of 29.1 shall be guiity of an

offence and liable on convicton to a fine not exceeding R10 000,00 or to

imprisonment for a period not exceeding three (3) years, or to both such

In the ANC's submission it is proposed that this penod should be two (2) weeks. ([n the
Electoral Act, the effective penod is plus-munus Six (6) weeks).

The Democratic Party also ruses the possibility of regulations coatrolling mass rallies and
marches dunng the last two weeks before the election.
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fine and such imprisonment.

30. Voter not required in legal proceedings to disclose vote

No-one who voted in the Transitional Elections shall be required in any legal

proceedings to state how they voted.

< Exemption from duties, taxes and fees

Notwithstanding anything to the contrary in any other law contained, no duty, tax or
fees shall be payable by the Commission to the State in respect of anything done or
any transaction under this Act or in respect of any document required in connecuon

therewith.

32.  Regulations

The Commission shall be empowered to make regulations providing for such matters
as are specifically, or by necessary inference, contemplated, and generally for
achieving the objects and purposes of this Act. Such regulations may prescribe
penalties for the contravention or failure to comply therewith. The Commission may
likewise prescribe the form and content of any document or form which may be

required for the carrying out of the provisions of this Act.

13. Application of the Act to a Referendum

Upon the advice of the Forum, the Council or Parliament, the State President may
by Proclamation in the Gazette declare that the provisions of this Act shall apply to
the holding of a Referendum; and in such circumstances may require that the
Commission utilise the powers and discretions conferred upon it hereunder, for the
purpose of organising and conducting an appropriate Referendum, either nanonally

or within any particular region/s and on any specified issue/s.
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The technical committee has prepared an early draft of a Bill
to establish an Independent Media Commlssion.

The objects of the Commisson shall be:
2.1 to ensure equitable treatment of political parties by
broadcasting services; and

2.2 to ensure that state-financed publications are not used
to advance the interests of any political party;

20 as to contribute towards the promotion and creation of a
climate favourable to free political participation and a
free and fair election.

To achieve these objects, the Bill contains provisions on:

3

3.1 political broadcasts on public¢ sound broadcasting
services;

.
ra

LJd

political advertisements on sound broadcasting services;

3.3 equitable treatment of political parties by all
broadcasting services;

3.4 state-financed publications.

The Commission shall comprise of seven persons to be

appointed by the State President on the recommendation of the
TEC/MPF.

The Bill contains provisions to ensure the impartiality and
necessary expertise of the Commission.

The Bill contains provisions on hearings, inguiries and
determinations by the Commission.

The Commission shall dissolve on the completion of the first
election.
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SECOND REFORT OF THE TECHNICAL COMMITTEE ON INDEPENDENT
MEDIA COMMISSION AND THE INDEPENDENT TELECOMMUNICATIONS
AUTHORITY/21 MAY 1993.

l. The Committee has met on a number of occasions SInce. e submission of the last
report.

The Committee has received submissions from the tollowing parues:

ANC

Bophuthatswana Government
Ciskei Government
Conservative Party

i L Democratic Party

; é‘ IFP and Kwazulu Government
PAC

I ; South African Government

it : Venda Government

o 3. The Committee has prepared a draft IMC Bill, which is attached . This Bill is based
A\ ; on the terms of reterence of the Committee. the submissions received from political
| : parties, assistance received from a number of experts and discussions of the
Commuittee itself.

- Most of the submissions received by the Commitiee dealt with the ITA/IBA. In so
far as there were submissions which dealt with the IMC, the Committee has tried to
incorporaié in its recommendations as many of these submission as possible.
However, the following submissions are not reflected at present In the
recommendations of the Commirtee:

4.1 The submission received from the Ciskei Government to the etfect that the
IMC should have no jurisdiction in relation to the TBVC states. Cisket
submits thar the TBVC states should enjoy regional autonomy and the IMC
and ITA should be regionally based. The Committee teels that this 1s an 1ssue
ought to be dealt with by the Technical Commuittees dealing with constitutional
matters and the Transitional Executive Council.

47  The submission received from the Democratic Party o the etfect that IMC
members should be appointed following a process of open hearings. The
Committee did not feel that this was appropriate, bearing in mind that the
IMC has a transitional function. [t should be established by the TEC /MPF
immediately upon the commencement of the IMC Act.

4.3  The submissions received from the PAC to the effect that the Committee
ought to address the question of the print media in terms of the levelling ot
the playing fields in the period leading up (0 the elections. The Committee

k) is of the view that it would be inappropriate to try and regulate the print

/ (, : media in the transitional period, since this would constirute an unwarranted
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