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CONVENTION FOR A DEMOCRATIC SOUTH AFRICA

Standing Rules of Procedure for Plenary Sessions

Participants

(1) Participants in the Convention shall be the political parties, the South

African Government, organizations and administrations listed in the Annexure

hereto.

(2) The Convention may resolve to admit additional participants.

(3) The Convention may admit observers to its meetings, and such observers may

be granted the opportunity by the Convention to address its meetings.

Delegates

2. (1) Each participant shall be entitled to be represented by 12 (twelve) delegates

who shall constitute its delegation. In addition, each delegation shall be entitled

to name up to 5 (five) advisers.

(2) A participant shall be entitled to substitute a member of its delegation with

an alternate member.

(3) Each participant shall submit and register the names of its delegates,

alternates and advisers with the Secretariat at least 48 (forty-eight) hours before

a plenary session of the Convention and shall likewise register the name of the

leader of its delegation.

(4) An alternate may not be substituted for a delegate without prior notification

to the Secretariat.

(5) Only duly accredited delegates may participate in the work of the

convention.

(6) In the event of a dispute concerning the credentials of a delegate, the

Steering Committee shall rule on the matter.
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Agreement

3. (1) Every delegation shall, when called by the Chair to express its position on

a proposal or matter before the meeting, have such position stated by the leader
of the delegation or a spokesperson appointed by the leader of the delegation.

(2) Agreement will be arrived at by consensus.

(3) Agreement by sufficient consensus will have been reached when consensus

is of such a nature that the work of the Convention can move forward

effectively.

(4) Disagreeing participants shall have the right to record their objections or

dissent.

(5) When disagreement exists, the Chair will allow parties adequate time to

consult amongst each other and with their principals before recording any

position.

Quorum

4. The Chair may declare a meeting open and permit the debate to proceed when

delegates of at least two-thirds of the participants are present.

Speeches and Interventions

5. (1) Every delegate shall be entitled to speak in the debate.

(2) At the opening of a session, the Chair shall call the speakers in the order

previously arranged by the Steering Committee.

(3) In general, the Chair shall call up speakers in the order in which they signify

their desire to speak. The Chair, however, shall ensure that each delegation is

afforded a reasonable opportunity to speak.

(4) The Chair shall apply the standard rules applicable to meetings, except as

otherwise stipulated herein or in terms of any resolution adopted under rule 9.



The Chair

6, (1) Meetings shall be convened by the Steering Committee, but otherwise

controlled, adjourned and prorogued by the Chair, who shall be appointed by the

Steering Committee. The Steering Committee shall provide assistance to the

Chair in the performance of the Chair's functions as and when necessary.

(2) If a duly appointed Chairperson finds it necessary to be absent from a

meeting or any part thereof, the Steering Committee may appoint a temporary

replacement for the duration of such absence.

(3) All motions ought to be seconded before they are approved of by the Plenary

Session as a whole.

Minutes and Documentation

7. (1) The proceedings of plenary sessions of the Convention shall be recorded and

transcribed as expeditiously as possible and the Secretariat shall make the

transcript available to all delegates. '

(2) All other official meetings of the Convention, including meetings of Working

Groups and the Steering Committee shall be recorded in full, but only the

decisions, recommendations and conclusions shall be minuted and sufficient

copies made available to all participants by the Secretariat.

(3) The Steering Committee may, in its discretion, make available the full or

partial text of any proceedings of the Convention.

(4) A participant may request the Secretariat, to circulate relevant documents

to other participants. _

Access of Media

8. (1) All plenary sessions of the Convention shall be open to the media.

(2) The Steering Committee shall determine the extent to which the media shall

have access to other meetings of the Convention.



Additional Rules of Procedure

9. (1) The Convention shall adopt whatever additional rules of procedure or make

such arrangements as are necessary for the better performance of its business

or the conduct of its meetings.

(2) All suggestions for the addition or excision of rules should first be submitted

to the Steering Committee / Management Committee which will consider them

and make recommendations to the Plenary Session.

Miscellaneous

10. (1) The Convention may set up committees, working groups or any._ such

subsidiary organs as are necessary for the conduct of its business.

(2) The Steering Committee shall supervise the work of the Secretariat and

provide for the technical services of and assistance to the Convention, including

the arrangements concerning the venue, security and expenses of the delegates.

(3) The Steering Committee shall ensure that reasonable notice is given for the

convening of all meetings of the Convention and the provision of the appropriate

d00umentation.
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AGREED TERMS OF REFERENCE FOR WORKING GROUPS FOR

CODESA

WORKING GROUP 1

FIRST A$IGNMENT

Creation of a climate for free political participation.

Terms of Reference

WHEREAS the parties at Codesa have committed themselves to the terms and objectives

set out in the Declaration of Intent as amended from time to time

AND WHEREAS it has been nationally and internationally recognised that a climate for

free political participation is an essential element of the transitional phase towards and in

a democratic South Africa

AND WHEREAS democracy requires that all the participants in the political process

should be free to participate in that process without fear and on an equal footing and on

a basis of equality with the other participants

IT IS RECORDED that the terms of reference of the Working Groupon the Creation of

a Climate for Free Political Participation shall be as follows:

1.1.1 To investigate and report upon all proposals and make recommendations with regard to

the actions needed to be taken to foster and establish in South Africa a climate in which

all individuals and organisations can participate freely, without interference or

intimidation. in all political activity and, in particular, in the processes leading up to the

introduction of a new constitution.

1.1.2 To identify the key issues and problems that need to be addressed.

1.1.3 To identify areas of commonality and aspects where agreement already exists between

participating delegations.

1.1.4 Specifically, but without vitiating the generality of the above, to consider whether and

how the following issues sh0uld be addressed:

(a) the finalisation of matters relating to the release of political prisoners and

political trials;

(b) the return of exiles and their families;

(c) the amendment and/or repeal of any remaining laws militating against free

political activity, including the elimination of all discriminatory

legislation;
(d) political intimidation;

(e) the termination of the use of military and/or violent means or the threat

thereof of promoting the objectives/views of a political party or

organisation:

(f) political neutrality of, and fair access to. State-contr011ed/statutorily

instituted media (particularly the SABC and SATV).inc1udingthose of the

TBVC states:

(g) the successful implementation of the National Peace Accord:

(h) the prevention of violence-related crime and matters giving rise thereto;

(1) the composition and role of the security forces in South Africgand the
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2.1

2.1.1.

2.1.3

TBVC states;

(j) the funding of political parties;

(k) the fair access to public facilities and meeting venues;
(l) the advisability of statutory provisions guaranteeing equal opportunity for

all parties to establish and maintain their own means of mass
communication;

(m) the need for an improvement in socio-economic conditions;
(n) the fostering of a spirit of tolerance amongst political parties;
(0) the role of intensive and continuous educative and informative campaigns

in respect of political tolerance, the working of democracy and the
processes of Codesa;

(p) the advisability of fair and reasonable access for political parties to all
potential v0ters, wherever they may reside;

(q) any other matters which the working group may consider relevant to its
brief.

SECOND ASSIGNMENT
Role of international community.

Terms of Reference

WHEREAS the parties at Codesa have committed themselves to the terms and objectives
set out in the Declaration of Intent as amended from time to time

AND WHEREAS the validity and acceptability of the process of transition and the
outcome thereof internally and internationally, will depend on an open and fair process
providing for full and effective participation of all South Africans

IT IS RECORDED that the Working Groupon the Role of the International Community
shall have the following terms of reference:

To investigate, consider and report upon all proposals and make recommendations with
regard to the role that the international community and/or organisations could be asked
to play in the formal or informal processes involved in the period leading up to the
introduction of a new constitution for South Africa.

To identify the key issues and problems that need to be addressed.

To identify areas of commonality and aspects where agreement already exists between
participating delegations.
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REPORT OF WORKING GROUP 1 TO CODESA 2

Assignments and Terms of Reference

Working Group I was allotted the following assignments and accompanying Terms of Reference:

Assignment 1: The Creation of a Climate for Free Political Activity

1.1.1 To investigate and report upon all proposals and make recommendations with regard to the

actions needed to be taken to foster and establish in South Africa a climate in which all

individuals and organisations can participate freely, without interference or intimidation. in

all political activity and, in particular, in the processes leading up to the introduction of a new

constitution.

1.1.2 To identify the key issues and problems that need to be addressed.

1.1.3 To identify areas of commonality and aspects where agreement already exists between

participating delegations.

1.1.4 Specifically. but without vitiating the generality of the above, to consider whether and how

the following issues should he addressed:

a) the finalisation of matters relating to the release of political prisoners and political

trials;

b) the return of exiles and their families;

0) the amendment and/or repeal of any remaining laws militating against free political

activity, including the elimination of all discriminatory legislation;

(1) political intimidation;

e) the termination of the use of military and/or violent means or the threat thereof for

promoting the objectives/views Of a political party or organisation;

1) political neutrality of, and fair access to, State-eontrolledlstatutorily instituted media

(particularly the SABC and SATV). including those of the TBVC states;

g) the successful implementation of the National Peace Accord;

h) the prevention of violence-related crime and matters giving rise thereto;

1) the composition and role of the security forces in South Africa and the TBVC states;

j) the funding of political parties;

k) the fair access to public facilities and meeting venues;

l) the advisability of statutory provisions guaranteeing equal opportunity for all parties

to establish and maintain their own means of mass communication;

m) the need for an improvement in socio-economic conditions;

n) the fostering of a spirit of tolerance amongst political parties;

0) the role of intensive and continuous educative and informative campaigns in respect

of political tolerance, the working of democracy and the processes Of Codesa;

p) the advisability of fair and reasonable access for political parties to all potential

voters, wherever they may reside;

q) any other matters which the working group may consider relevant to its brief.
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Assignment 2: The role of the lntemational Communig

1.2.1 To investigate, consider and report upon all proposals and make recommendations with regard

to the role that the international community and/or organisations could be asked to play in the

formal or informal processes involved in the period leading up to the introduction of a new

constitution for South Africa.

1.2.2 To identify the key issues and problems that need to be addressed.

1.2.3 To identify areas of commonality and aspects where agreement already exists between

participating delegations.

Formation of Suh-Groups

At its first meeting on 6 February 1992 the Working Group resolved to establish 3 sub-groups to deal

with its Terms of Reference under the following headings:

2.1 Sub-Group l: "Completing the Reconciliation Process"

(a,b,c and q)

2.2 Sub-Groug 2: "Continuing the Security and Socio-Economic Process"

(d,6,g.h,i,m,n,o and q)

2.3 Sub-Group 3: "Creating a Climate and Opportunity for free Political Participation"

(f,j,k,l,n,o and q)

It was further resolved that priority be given to assignment 1, and that assignment 2 be addressed on

the basis that participating organisations may raise associated issues under assignment 1.

Thereafter the WG met in the Sub-Groups , until its second plenary meeting held on 28 April 1992.

The WG held its last meeting on 5 May 1992.

During this period an elected Steering Committee of 9 members of the WG met on a regular basis to

assess and guide the work of the Sub-Groups.

Administrative

3.1 The various organs of the WC 1 met as follows:

WC 1 Plenary : 3 meetings;



3.2

3.3

WGSC : 10 meetings;

Suh-Group l : 8 meetings;

Suh-Group 2 2 10 meetings;

Suh-Gmup 3 : 7 meetings;

Task Group : 3 meetings;

The following submissions were received:

3.2.1 lntemalz 98

3.2.2 External: 102

Oral submissions:

3.2.3 Dr John Hall, chairperson of the National Peace Committee of the NPA.

3.2.4 Dr Antonie Gildenhuys chairperson of the National Peace Secretariat of the NPA.

Matters discussed, agreed on and outstanding are dealt with below according to the specific

Terms of Reference.

(a) The finalisation of matters relating to political prisoners and political trials.

4.1

4.2

4.3

4.4

4.5

The matter was extensively discussed by Suh-Group 1 on 11 February 1992.

It was agreed that the release of political prisoners is a priority in the completion ()1 the

reconciliation process.

It was agreed that, in view of the existing bilateral agreements between the SA Government and

the ANC, the said parties should pursue their bilateral talks relating to political prisoners and the

return of exiles and report to the SC on progress made.

At subsequent meetings of the SG the SA Government and the ANC reported that discussions

between them as envisaged in paragraph 4.4 Were continuing satisfactorily and that a report will

in due course he made to WGl. To date no such report has been received by WGl.

It was further agreed that, with the exception of the reports on the bilateral meetings between the

SA Government and the ANC, any further discussions on the issue of political prisoners will he

conditional on submissions being received on the current existence and detentiun of political

prisoners.

(b) The return of exiles and their families

This matter was briefly discussed in SCI and referred to bilateral discussions between the SA Government

and the ANC Irefer paragraph 4.4 abovel.

(c) The amendment and/or repeal of any remaining laws militating against free political activity,

including the elimination of all discriminatory legislation.

6.1 Laws militating against free political activity.

3



6.1.1

6.1.2

6.1.3

6.1.4

am

It was agreed that the approach to the issue of laws militating against free political

activity should be the following:

6.1.1.1

6.1.1.2

6.1.1.3

Firstly, there needs to be acceptance of the principle of free political activity.

Secondly, there needs to he agreement on the definition of general principles

underpinning/guidelines for free political activity.

Thirdly, attention must be given to specific pieces of legislation.

General principle

Regarding 6.1.1.1 it was agreed that:

6.1.2.1

6.1.2.2

6.1.2.3

a climate for free political participation is an essential element of the transitional

phase towards and in a democratic South Africa; and

the process of democracy requires that all participants in the political

process should be free to participate peacefully in that process without fear and

on an equal footing and on the basis of equality with other participants.

The South African Government and the NP expressed their reservations on

paragraph 6.1.2.2 reserving their point of view until a full resolution dealing

with principles governing free political activity was debated.

Definition of/izeneral principles underpinning/guidelines for free political activity

6.1.3.1

6.1.3.2

6.1.3.3

There was agreement on the necessity to formulate a definition 0f, or

the principles underpinning, free political activity.

Various oral and written submissions on the content of such

definition/principles were made and a motion tabled.

No consensus has yet been reached on a definition ()f/general

principles underpinning free political activity.

Specific measures

Regarding 6.1.1.3 various oral and written submissions were received about legislative

measures which may offend against free political activity. The submissions dealt with

the following broad categories of legislation:

6.1.4.1

6.1.4.2

6.1.4.3

6.1.4.4

6.1.4.5

Emergency measures;

Security measures;

Measures affecting the funding of political Parties and organisations;

Measures affecting the freedom of assembly and association;

Measures affecting the free 110w of information and access to the

media.



6.1.5

6.1.6

6.1.7

law

A task group was appointed to inquire into the reform of Emergency and Security

legislation. The take group met several times and made appropriate recommendations.

Emergency Legislation

6.1.6.1 It was agreed that:

6.1.6.1.1 A State of Emergency should only be declared on

the advice of a multi-party interim

executive/cabinet/interim governmentcouncil. This

would only take effect once such a body has been

instituted;

6.1.6.1.2 The proclamation of a State of Emergency or an

unrest area and any regulations issued in terms

thereof should be objectively justiciable in a court

of law on, inter alia, the following grounds:

6.1.6.1.2.1 whether the factual situation existing at the time

justifies the declaration of the State of Emergency

or unrest area in terms of criteria laid down in the

Public Safety Act, 1953;

6.1.6.1.2.2 whether the exigencies of the situation justify the

powers conferred by regulations made in terms of

the proclamation of the State of Emergency 0r

unrest area;

6.1.6.1.3 The provision in the Public Safety Act, 1953, that

a State of Emergency can be declared

retrospectively, should be repealed.

6.1.6.1.4 It is desirable to include in the Public Safety Act,

1953:

6.1.6.1.4.l . Extended provisions for Parliamentary control of a

State of Emergency;

6.1.6.1.4.2 A provision for certain non-derogable rights;

6.1.6.1.4.3 Provisions for certain procedural controls over

detention without trial.

6.1.6.2 It is recommended that the timing of the implementation of the various agreed

proposals be negotiated as a matter of urgency amongst the parties.

Security Legislation

It was agreed that:



6.1.8

6.1.7.1

6.1.7.2

6.1.7.3

Special measures are necessary to deal with the threat to the public peace and

order during the transitional period;

In the light of 6.1.7.1. the Internal Security Act 1982. and other relevant

legislation be scrutinised with a view to the substitution of the said provisions

so as to bring legislation in line with the criteria mentioned in 6.1.7.1., and to

remove the emphasis from national security

A task group be appointed to undertake the task referred to in 6.1.7.2. taking

cognisance of relevant discussions by and submissions to $01.

Procedure

Regarding the procedure to be followed in the repeal and/or amendment of legislative

measures militating against free political activity, it was agreed that the following three

options (not necessarily exhaustive or mutually exclusive) should be examined:

6.1.8.1

6.1.8.2

6.1.8.3

separate pieces of legislation amending/repealing individual statutes and/or the

use of a Geneyal Law Amendment Act;

amendment/repeal of offending legislation combined with the enactment of a

interim statute dealing with freedom ofassociation, assembly and speech against

which any outstanding offending measures may he tested.

the enactment of an Interim Bill of Rights against which offending legislation

can be tested;

6.2 Discriminatory Legislation

6.2.1

6.2.2

It was agreed that the following categories ofdiscriminatory legislation can be identified

and that individual legislative measures within each category should be dealt with in the

manner outlined as being appropriate for that category:

6.2.1.1

6.2.1.2

6.2.1.3

6.2.1.4

6.2.1.5

Discriminatory legislation which impedes the creation of a climate for free

political activity. Such legislation must be identified by WGl and

amended/repealed as soon as possible.

Discriminatory legislation which emanates from the nature of the tricameral

constitution. This should be dealt with at the time and in the manner decided

on by negotiation on the phasing out of the tricameral constitution and the own

affairs dispensation.

Discriminatory legislation which need to he amended/repealed to support and

enhance the process of democratisation. These should be identified as soon as

possible and suitably amended/repealed.

Discriminatory legislation which needs to be removed in the interests ofsociety.

These should be dealt with at the relevant stage of the democratisation process.

Discriminatory legislation which would infringe upon an agreed Bill of Rights.

These should be dealt with through the procedures that stand to he created in

a new constitution which will include a justiciable Bill of Rights.

The WG received proposals on discriminatory legislation which falls in the above

categories and which should be amended and/or repealed. The discussions on these

6



proposal are incomplete and it was agreed that the task group constituted in terms of para

6.1.7.3 above, or any other mechanism set up by Codesa, discuss the proposals

regarding discriminatory legislation which falls within categories 6.2.1.1 and 6.2.1.3

above with a view to making appropriate recommendations. Such task group or appointed

body should report to Codesa or any other appropriate executive body that may be set

up by Codesa.

7 (d) Political Intimidation "Any action or set of actions committed by an individual, organisation,

political party, government represented at CODESA, us well as the self governing territories or any

agency of such government or self governing territory, that is designed by the use or the threat of use

of force or violence to disrupt or interfere with the legal rights of an individual, for instance;the Right

to freedom of expression or opinion; the Right of freedom of association; the Right of freedom of

movement.

It was agreed that:

7.1 All political disputes between parties be resolved peacefully.

7.2 Political Intimidation be detined as follows:

Any action or set ofactions committed by any individual. organisation, political party. government

represented at CODESA, as well as the self-governing territories or any agency of such

government or self-governing territory, that is designed by the use or the threat of use of force

or violence to disrupt or interfere with the legal rights of an individual, inter alia:

7.2.1 the right to freedom of expression or opinion;

7.2.2 the right of freedom of association;

7.2.3 the right of freedom of movement.

7.3 In particular, the following shall be considered forms of political intimidation:

7.3.1 to kill, injure, apply violence to, intimidate or threaten any other person or his/her

political beliefs, words, writings or actions;

7.3.2 to remove, disfigure, destroy, plagiarise or otherwise misrepresent any symbol or other

material of any other political party or organisation;

7.3.3 to interfere with, obstruct or threaten any other person or group travelling to or from or

intending to attend, any gathering for political purposes;

7.3.4 to seek to compel, by force or threat of force, any person to join any party or

organisation, attend any meeting, make any contribution, resign from any post or office,

boycott any occasion or commercial activity or withhold his or her labour or fail to

perform a lawful obligation; or

7.3.5 to obstruct or interfere with an official representative of any other political party or

organisationk message to contact or address any group of people;

7.3.6 the possession, carrying 0r displaying ()fdangerous Weapons or firearms by members of

the general public when attending any political gathering or meeting.

8 (e) The termination of the use of military and/or violent means or the threat thereof to promote the

ohjectives/views of a political party or organisation.



This matter was not discussed separately, but dealt with within the broader context of the subject matter

discussed in 802.

(0 Political neutrality of, and fair access to the State-controlled/statutorily instituted media

(particularly the SABC and SATV) including those of the TBVC states

9.1 lndenendent Body To Regulate Telecommunications Sector:

9.1.1 Establishment

It was agreed that an independent, neutral body be established to regulate the

telecommunications sector, such body to be created in terms of an Act of Parliament.

9.1.2 Functions

It was agreed that such an Independent Body would have as its principal functions:

9.1.2.1 The regulation of the utilisation of the electromagnetic spectrum, including the

allocation of licences and the determination of licence conditions according to

an agreed set of standards.

9.1.2.2 The appointment of a suitable structure to monitor the proper exercise of

licence conditions.

9.1.3 Powers

9.1.3.1 It was agreed that the powers of the P65t Master General in relation to

telecommunications shall be transferred to the Independent Body.

9.1.3.2 It was further agreed that the Independent Body would have the following

powers:

9.1.3.2.1 To ensure that a wide range of telecommunication services,

including regional and community broadcasting program

services, is available throughout South Africa.

9.1.3.2.2 To ensure fair and effective competition in the provision of

such and related services.

9.1.3.2.3 To ensure fair and equitable opportunity to opinion formers

to express their views freely.

9.1.3.2.4 To ensure optimum affordable research and development

with a view to improving the utilisation of the available

electromagnetic spectrum and to introduce technologies to

improve signal quality.

9.1.3.2.5 To ensure impartial control of all broadcasting by laying

down norms and standards for more equitable and fair access

for all political parties to air time on broadcasting services.

9.1.3.2.6 To work out guidelines for the impartiality 0f neWS and

current affairs programmes on all broadcasting services.

9.1.3.2.7 To take puntive measuers against broadcasters who violate

8



9.1.4

9.1.5

9.1.6

9.1.7

9.1.8

9.1.9

provisions of the code of conduct, or to suspend or withdraw

licences if licence conditions are not complied with.

9.1.3.2.8 To deal with complaints by the public and political parties.

9.1.3.2.9 Such other powers as may be expedient.

Name of Independent Body

It was agreed that such Independent Body should be called either SAITA (South African

Independent Telecommuncations Authority) or SAITCOM (South African Independent

Telecommunications Commission) but there was no consensus on which of the two

names is the most desirable.

Constitution of Independent Body

It was agreed that:

9.1.5.1 Members of the Independent Body shall be South African Citizens of merit who

act in the public interest.

9.1.5.2 No board member shall be an office bearer of any political organisation or have

a vested interest in the film and broadcasting industries, or any other conHicting

interest.

Appointment Procedures

It was agreed that organs ofcivil society shall be invited, inter alia, by advertisement in

the press, to nominate names to either CODESA or the interim structure, whichever is

appropriate at the time, bearing in mind the urgency of the matter, for purposes of

preparing a short list of names from which the board of the Independent Body can be

appointed.

Accountability and Finance

9.1.7.1 It was agreed that the Independent Body shall be accountable to the executive

of the interim constitutional authority, provided that once a representative

Parliament comes into being such a body shall be accountable to Parliament or

one of its standing committees; further provided that the independence of such

a body shall not be impinged upon in any way whatsoever.

9.1.7.2 The extent of the Independent Body1s accountability shall be dependent upon

the method of financing such a body. In this regard various methods are

possible and should be considered.

Licensing procedures, conditions and standards

It was agreed that the above matters should devolve upon the Independent Body.

EM.

There was no consensus on a proposal regarding the immediate reconstitution of the

Board of the SABC.



It was however agreed that, since WGl had reached consensus that an Independent Body

to regulate the telecommunications sector be created at the earliest opportunity:

9.1.9.1 The Steering Committee of WGl will initiate discussions with the chairperson

of the Board of the SABC, and such representatives as he may determine, on

the possible early reconstitution of the Board of the SABC, the appropriate

ministry to be included in such discussions;

9.1.9.2 The first such meeting to take place before Codesa II;

9.1.9.3 The mechanism for monitoring the performance of the SABC be considered to

at the same discussions.

9.1.10 Complaints/Disputes and Monitoring

It was agreed that the Independent Body shall, with Parliamentary sanction by way of

legislation, set up structures as may be necessary, inter-alia for:

9.1.10.1 adjudicating disputes;

9.1.10.2 monitoring the efficiency of the licensee and to ascertain whether

licensees comply with meir licensee conditions;

9.1.10.3 investigating complaints and for giving effect to remedial actions

9.1.11 Code of Conduct

9.1.11.1 It was agreed that the Independent Body shall lay down the standards

to be complied with by licensed broadcasters (such standards could be

included in a Code).

9.1.11.2 Individual Broadcasters shall compile a Code of Conduct to which

they will have to comply and which could be made a condition of their

licenses.

9.1.12 The following issues were raised but discussions have not been completed:

9.1.12.1 affirmative action

9.1.12.2 cross-ownership restrictions

9.2 Printed Media

The SA Government agreed to repeal Section 4 (a) and (b) of the Registration of Newspapers

Amendment Act of 1982 which relate to Ministerial powers to cancel the registration of a

newspaper. The repeal of these sections will be dealt with in a General Law Amendment Bill.

10 (g) The Successful implementation of the National Peace Accord

In the light of the current levels of violence that is devastating the prospects of peace and stablitity

in our country, all political parties, organisations, government and administrations, particpating

in CODESA, in order to signify our common purpose to bring an end to political violence,

recommit ourselves both in letter and spirit to the NPA.
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10.1

10.2

Signed: 14 September 1991.

In doing so, we once again join hands in the pursuit of our common belief and objectives; peace
and stability for all in our country.

In rallying behind this common objective we acknowledge that the act of having signed the NPA
binds us much more than the content of the NPA itself. From that we can, none of us, escape
since we have committed ourselves to the NPA and in this way, we have given it life and
meaning.

862 received several submissions on the implementation of the NPA. In addition, Dr Antonie
Gildenhuys, chairperson of the National Peace Secretariat, and Mr John Hall, chairperson of the
NPC, were invited to hold discussions with $62 on the implementation of the NPA. In order to
strengthen the NPA, the following matters were agreed to:

General

It was agreed that:

10.1.1 In so far as the promotion of peace is concerned, the leadership of organisations is urged
urgently to come together at peace rallies and meetings and to be seen by all to be jointly
and collectively working towards peace and stability in our country. These peace rallies
and meetings should be held under the auspices of the NPS and should augment the
efforts of religious leaders in this regard.

10.1.2 The successful implementation of the NPA is fundamental to the creation ofa climate for
free political activity, peace and stability in our country. In this regard, it is strongly
recommended to the signatories of the NPA to take active steps to ensure that they
appoint senior office bearer(s) whose specific responsibility it will be to manage the
organisation/partfs duties in regard to the NPA. It is further recommended that, where
possible, such persons be relieved of all other organisational/party obligations to facilitate
the above.

RDRC1s and LDRC1s (Clause 7.4 of the NPA)

It was agreed that:

10.2.1 A full time Chairperson/officer/employee/s be appointed by consensus by each RDRC

on the understanding that at least one such functionary will be appointed and that the said

functionary will be remunerated for his/her services by the NPA;

10.2.2 Delegates to RDRCls and LDRC1s who suffer financially as a result of their participation
in NPA activities be reimbursed;

10.2.3 Organisations participating in the NPA activities be requested not to vary the appointment

of delegates to RDRCls and LDRCls as this seriously inhibits the progress of the work
of the NPA;

10.2.4 Permanent offices with appropriate staff and equipment he established in each area
provided for in clause 3.7.5 of the NPA;

10.2.5 The NPS should seek to facilitate the participation of delegates on NPA structures,
having special regard for the normal work commitments of delegates;
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10.3

10.4

10.5

10.6

10.7

10.2.6 The reference to "Business representatives" in clause 7.4.4.3 of the NPA be interpreted
to include representatives from professional organisations.

Justices of the Peace (Clause 7.5 of the NPA)

It was agreed that:

10.3.1 In view of the current preparation of legislation to implement clause 7.5 of the NPA, it
be recommended that the legislation be put before parliament during its current session.

10.3.2 All signatories to the NPA be urged to ensure that the process of consultation required
by clause 7.5.1 of the NPA to precede the appointment of Justices of the Peace, proceed
expeditiously in anticipation of legislation being passed to provide for matters pertaining
to the appointment, powers, etc of the Justices of the Peace.

Police Reporting Officers (clause 3.2.4 of the NPA)

It was agreed that:

10.4.1 All police reporting officers already nominated be appointed to their positions forthwith.

10.4.2 In the appointment of members of the special investigation unit appointed in terms of
clause 3.2.4.1 of the NPA, sensitivity regarding the acceptability and credibility of
members of the SAP be taken into account.

The inclusion of representatives of tribal authorities in the RDRC1s (clause 7.4.4.4 0f the NPA)

It was agreed that:

10.5.1 The NPC makes special efforts to include representatives of relevant local and tribal

authorities into all RDRC and LDRC structures.

10.5.2 Special efforts be made to create an awareness of the NPA amongst tribal and local

authorities.

Measures to facilitate socio-economic reconstruction and development (Clause 5.7 of the NPA)

It was agreed that:

10.6.1 It should be recommended to the NPA and the RDRCs that they appoint sub-committees

on socio-economic reconstruction and development as a matter of urgency;

10.6.2 Members of such sub-committees appointed i.t.o. clause 5.7 of the NPA should not only

consist of members of the relevant RDRC, but should primarily consist of people with

knowledge and expertise in the relevant fields.

The Police Board (Clause 3.3 of the NPA)

10.7.1 It was agreed that the Police Board, in addition to their other functions and duties:

10.7.1.1 should advise on ways in which the procedures of the special units
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10.8

10.9

10.10

appointed in terms of3.2.4.1 can be given public credibility;

10.7.1.2 should advise on ways in which the credibility of the police in the
community could be improved;

10.7.2 It was further agreed that the reports by the special police investigative units appointed
i.t.o. clause 3.2.2.6 which are made available to the NPC, be distributed to the relevant
RDRCls and LDRC1s as a matter of standard procedure.

Relations between the community and the police

10.8.1

10.8.2

It was agreed that in many areas improvement of the relationship between the community
and the police can contribute towards the resolution of conflict and that all factors that
create alienation between the police and communities be addressed urgently by means of,
inter alia:

10.8.1.1 Facilitating police/community liaison, including workshops
between relevant parties;

10.8.1.2 Ensuring strict adherence by all parties to the provisions of
the NPA.

It was recommended to the NPC that they take active steps to achieve greater support
for the police and co-operation by communities in effective policing.

Recommendations by RDRCls to the police

In relation to the SAP, the Venda Police Force, the Kangwane Police Force, the Gazankulu Police
Force, the Kwandebele Police Force and the Lebowa Police Force, it was agreed that the RDRCS
could make recommendations to the relevant police authorities as to:

10.9.1

10.9.2

10.9.3

The selection of top police officers for township stations;

The appointment of officers commanding and members of special police investigation
units established in terms of clause 3.2.2.6.;

Where circumstances permit, determining the nature of police action in conflict areas,
i.e. the nature of security force action, the duration of their action, the SAP and SADF
mix in these actions, the timeous negotiations between the security forces and community
leaders to defuse hostility, etc.

Self protection units/neighbourhood watch groups (clause 3.7 of the NPA)

It was agreed that:

10.10.1 It be recommended to the NPC that RDRC/LDRCS take urgent steps to encourage the
formation of nonpartisan community based self protection groups/neighbourhood watch
groups, as provided for in clause 3.7 of the NPA, in order to promote peace and the
effective combatting of crime. These self protection units/neighbourhood watch groups
should work in close cooperation with the relevant police authorities, as provided for in
clause 3.7.5. of the NPA.

10.10.2 It be recommended to the RDRC's/LDRCls to take steps to monitor the activities of such
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10.11

10.12

10.13

formations and to encourage cooperation between such formations and the relevant pnlice

authorities.

In relation to points 10.7 to 10.9 the meeting encourages all other police forces to adopt a similar

approach.

Darugerous weapons and the possession of illegal tire-artns

It was agreed that:

10.12.1 Stronger sentences and other measures be imposed for the possession of illegal firearms and the
possession. carrying and displaying of dangerous weapons or other firearms in contravention of
the regulations issued as provided for in 3.6.4 of the NPA.

1012.2 The police increase their searches for illegal firearms and other dangerous weapons.

10.12.3 A record he kept of the political affiliation (if any) of persons arrested for the

possession of illegal fire-arms or dangerous weapons.

1012.4 The above be undertaken in the context of impartial policing.

Monitoring Commissions

It was agreed that:

10.13.1 Regional monitoring commissions be created in each RDRC region.

10.13.2 These monitoring commissions be constituted from amongst the parties and organisations

represented on these RDRC's and/or drawn from independent, local monitoring agencies or

persons.

10.13.3 Persons serving on these monitoring commissions be given the necessary training and

certification to enable them to efficiently perform their functions in an impartial and objective

manner.

10.13.4 The assistance of professional dispute resolution agencies he used in the training and

development of such Iocal/regional monitoring commissions.

10.135 The functions of these regional monitoring commissions be:

10.13.5.1 to monitor the compliance by the NPA signatories to the code of conduct as

provided for in the Accord;

10.13.52 to monitor the behaviour of parties and organisations at grassroots level in

relation to violence;

10.13.53 to monitor the compliance of parties and organisations to the NPA after it has

been brought to their attention that they have been in violation of the Accord.

10.13.6 Political parties and members of RDRC'S should refrain from making int1ammat0ry remarks in

relation to the causes of violence, and should desist from apportioning blame based on

unsubstantiated evidence while matters are under review or investigation by the Commission.
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10.14

10.15

10.16

10.17

10.18

11

Budget and infrastructure problems

W:

10.14.1 Codesa calls on the international community to provide financial and other assistance to facilitate

the successful implementation of the NPA.

10.14.2 It be recommended to the National Peace Secretariat that it prepares and submits a budget to
government outlining the funding requirements of the peace process, as provided for in clause
6.12.5 of the NPA.

10.14.3 It be further recommended to the National Peace Secretariat to take active steps to solicit
assistance from local sources in order to obtain funding for the NPA. These steps include the
holding of peace musical concerts, peace sports events, and other such activities; as well as
approaches to the business sector in this regard.

Commission of Enquiry Regarding the Prevention of Public Violence and Intimidation

It was agreed to recommend to the NPS and NPC:

10.15.1 to take active steps to implement and monitor the implementation of the recommendations of the

Commission.

10.15.2 to distribute timeously the relevant recommendations of the Commission to the relevant

RDRC/LDRC and the political parties in order to ensure that these recommendations are

implemented in accordance with the Code of Conduct for political parties as set out in the NPA.

Legal Enforceabilitx

It was agreed that it be recommended to the NPC to take active and urgent steps to ensure the legal

enforceability of the Code of Conduct for Political Parties as provided for in clause 9.6 of the NPA.

Transgressions of the NPA by political parties

It was agreed that:

10.17.1 The NPC take active steps to ensure that transgressing political parties, on presentation of the

Commission1s findings to them, respond in writing to the NPC, as provided for in the NPA.

10.172 The findings of the Commission be made public in order to bring such parties to account for their

transgression of the NPA.

Outstanding matters for discussion:

It was agreed that the following matters relating to the implementation of the NPA should still be discussed:

10.18.1 Co-ordination between 3 levels of NPA.

10.18.2 Education Programmes/Publicity.

10.18.3 Liaison between NPC and organisations and NPC and Codesa.

(h) The prevention of violence-related crime and matters giving rise thereto:

11.1 It was agreed that:
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12

11.1.1 Government security forces should bring those responsible for the smuggling of AK47s
and other illegal weapons into the country from the neighbouring states to book as a

matter of urgency.

11.1.2 Political parties should adhere to the guidelines as set out in the National Peace Accord

in so far as mass action is concerned.

11.1.3 Socio-economic conditions should be improved to curb the high crime rate.

Consensus could not be reached on the following:

11.2.1 The use of the death penalty as a deterrent to criminal activity.

11.2.2 A call by Codesa for the lifting of sanctions as a means of improving socio-economic
conditions.

(i) The Composition and role of the security forces in South Africa and the TBVC states

It was agreed that:

12.1

12.2

12.3

12.4

12.5

12.6

12.7

All participants at Codesa commit themselves to the peaceful settlement of political disputes.

National security in South Africa should be sought primarily through efforts to meet the social,

political and economic needs of the people.

The security forces in South Africa shall:

12.3.1 be bound by the principle of constitutional supremacy;

12.3.2 be politically non-partisan;

12.3.3 be committed to resolving conf1ict primarily through non-violent means;

12.3.4 respect human rights, non-racialism and democracy;

12.3.5 strive to be representative of South African society as a whole.

For the purpose of addressing our terms of reference, the WG is satisfied that all the Security

Forces should be placed under the control of interim/transitional governmental structures. In this

regard, this WG takes notice of the proposals tabled in WG3 to set up preparatory councils

including one or more specifically intended to deal with the Security Forces. The WG supports

the said abovementioned principle and agrees that the details of such councils be worked out by

WG3.

Mechanisms should be implemented to ensure the public accountability of the security forces.

Codes of Conduct for the security forces should be agreed to and implemented.

A programme of orientation, designed with a view to improving security force-community

relations, specifically with regard to the respect for human rights, non-racialism and democracy,
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13

14

15

16

17

18

should be implemented.

12.8 The following matters are outstanding:

12.8.1 The composition of the security forces

12.8.2 Operations of the Security Forces that may limit free political activity

(i) Funding of Political Parties

It was agreed that the provisions 0fthe Prohibition of Foreign Funding of Political Parties Act, 51 of 1968,
with regard to the receipt of foreign funds by political parties be suspended until a date 6 (six) months from
the date of the general election in terms of the the provisions of a negotiated new constitution for South
Africa.

(k) The fair access to public facilities and meeting venues

It was agreed that political parities and organisations should have fair access to public facilities and venues
without discrimination.

(l) The advisability of statutory provisions guaranteeing equal opportunity for all parties to establish
and maintain their own means of mass communication

The SG received various submissions on this matter, but was unable to discuss it due to a lack of time.

(m) The need for an improvement in socio-economic conditions

There was agreement on the need for an improvement in socio-economic conditions as an essential part of
the reconstruction of societies. However, due to a lack of time, the matter was not further discussed.

(n) The fostering of a spirit of tolerance among political parties

The SC received various submissions on this issue. It was agreed that a spirit of tolerance needs to be
fostered amongst political parties. However, ther was no consensus on any further recommendations.

(0) The role of intensive and continuous educative and informative campaigns in respect of political
tolerance, the working of democracy, and the processes of Codesa

Various submissions dealing with the above matter were received, however, due to a lack of time, the SG
was unable to discuss the matter.

(p) The advisability of fair and reasonable access for political parties to all potential voters wherever
they may reside.

It was agreed that all political parties and organisations should have the right to have reasonable freedom
of access to their members, supporters and other persons in rural and urban areas, wherever they may be
housed, on public or private property.

17



20

21

22

(q) Other Matters which the WG may consider relevant to its brief

The WG agreed to discuss the issue ofMozamhican refugees in the South Africa. It was agreed that ajoint
task force of the SA government, and other involved parties and governments be formed to address the

problem of Mozambican refugees, internal refugees and other displaced persons

Assignment 11: The Role of the International Community

21.1

21.3

21.4

It was agreed that a task group be set up in relation to the process of elections to invite a neutral

independent international body. That a task group shall determine:

21.1.1 the terms of invitation;

21.1.2 the scope of responsibility;

21.1.3 all other matters concerning such an undertaking.

The WG welcomed the initiative of the international community concerning the developments in

South Africa. In this regard they considered it helpful that members of the international

community acquaint themselves with the circumstance surrounding the violence in our country

through fact finding missions with a view to making independent, objective assessments of the
facts and realities surrounding the violence.

The WG recommended that in addition to any other such missions referred to in 21.2, Codesa

shall invite an independent international mission.

Several other proposals were made concerning the possible role of the international community,

but lack of time precluded any further discussion on them.

The way forward

The WG had insufficient time to discuss and agree on the future handling of matters falling within the ambit

of its assignments and terms of reference. However, the following proposals are put forward for

consideration by Codesa:

22.1

22.2

22.3

22.4

Various agreements reached require implementation by legislation. It is proposed that, in view

of the past involvement of the participants with the relevant matters, and the existing expertise.

the SC of WGl be mandated to receive and approve draft legislation from any source. progress

made.

It is proposed that a task group, referred to in 6.1.7.3 above, be set up to discuss and make

recommendations on:

22.2.1 The implemenation of agreed amendments to the Public Safety Act, 1953 (6.1.6.2

above);

22.2.2 The substitution of current security legislation (6.1.7.2 above);

22.2.3 Proposals regarding the amendment/repeal of dicriminatory legislation (6.2.2 above).

It is proposed that CODESA decides on approporiate mechanisms to implement the agreements

reached in 21 above (the role of the international community).

It is proposed that a task group with membership as set out in 6.1.7.3 be set up to discuss and

make recommendations on:
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22.5

22.6

22.7

22.8

22.4.1 The implementation of agreed amendments to the Public Safety Act 1953, (paragraph
6.1.6.2);

22.4.2 The substitution) of current security legislation as referred to in 6.1.7.2 above;

22.4.3 Proposals regarding the amendment/reappeal of discriminatory legislation as set out in

6.2.2 above.

This task should report to the SC of WGl.

It is proposed that Codesa decides on appropriate mechanisms to implement the agreements

recorded in 21 above (the role of the international community).

It is proposed that a suitable mechanism, which could be WGl, its SC, or a mechanism which

stands to be created, be mandated to deal with outstanding matters referred to in paragraphs

6.1.3.3, 6.1.4, 9.1.12,10.18, 11.2,12.815,16, 17 and 18 above.

Recommendations by the SC of WGl should be approved by WGI in plenary or any other body

set up by Codesa. Such a body would finally report to CODESA.
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Addendum A

To be read in conjuction with the above report

RECOMNIENDATIONS AND ADVICE ON THE GENDER IMPLICATIONS OF ISSUES RAISED
IN WORKING GROUP 01

1.1

1.2

The Free Political Participation of Women

Noting the Terms of Reference of Working Group 01, Items 1.1.4 (k), (p) and (o), the GAC

recommends the following:

1.1.1 The rights of access of women to public facilities and meeting venues should be ensured,

as should their right to meet with political organisations. This recommendation is

necessary so that women can participate without fear and on an equal footing in the

political process.

The right of access of political organisations to public facilities, and their right to meet

with potential voters, is meaningless unless women may participate in the democratic

process on an equal footing without fear of public or private harassment and intimidation.

That the roles mentioned here (Item 1.1.4 (o) of the Terms of Reference of Working

Group 1) concerning educative and informative campaigns should be broadened to

include specific educational campaigns informing women of, inter alia, their right to

vote, particularly in areas where women are unlikely to be reached by usual media.

Agreements on Political Intimidation and Women

With regard to the agreement reached by sub group 2 of Working Group 1 on the Definition of

Political Intimidation, the GAC recommends that the following additions be made to the activities

which would, as per the aforesaid agreement, be considered, in particular, as forms of political

intimidation (refer to Item 4.2 of the Minutes of the meeting of Sub-Group 2 of Working Group

1, 2 March):

1.2.1

1.2.2

To compel women, both wimin and outside the home, by virtue of the "power" vested

in men with whom they may associate, to adopt a particular political position; or to

similarly prevent women from engaging in free political activity.

To use political patronage in any form that threatens 0r denies an individuals political,

social and economic rights, especially noting that women are frequently the victims of

such practices.
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1.3

1.4

1.2.3 To sexually harass any individual and thereby prevent him/her from the freedom of the

right of expression/opinion, association and movement.

With regards to item 1.3.3 above the GAC defines sexual harassment, in general terms, as sexual

advances without express consent, including innuendos or language of a defamatory or offensive
nature, in all spheres, including political, social and economic life and in the media.

Agreements of the Interpretation of the National Peace Accord

With regards to agreements reached by Sub-Group 2 of Working Group 1 re the implementation

and interpretation of the National Peace Accord, the GAC recommends that the following

additions be made (refer to Item 6.1.6 and Item 6.4.1, respectively, of the minutes of Sub-Group

2 of Working Group 1, on 7 April):

1.3.1 That the reference to "Business representatives" in clause 7.4.4.3 of the NPA

be interpreted to include representatives from professional and women1s

organisations.

1.3.2 The NPA make special efforts to include representatives of relevant local and

 

tribal authorities as well as local women's structures into all RDRC and LDRC

structures.

1.3.3 With regards to item 1.4.2 above (and with specific reference to items 6.1.6,

6.3.2, 6.4.2, 6.5.2, 6.6.2, 6.6.3 and 6.8 of the minutes ofthe meeting of WGl

SGZ, 7 April) the GAC recommends that as part of its input on the

interpretation and implementation of the NPA Working Group 1 recommend

that women be included in all structures created by the NPA, RDRC's and

LDRCls to ensure that gender implications of all decisions and functions of

these structures, are considered.

On the Security Forces, Free Political Activity and Women

Noting that the many acts of violence committed against women allegedly by the security forces

are a source of grave concern, the GAC recommends that:

1.4.1 any such crime be immediately investigated;

1.4.2 violent crime against women be treated with stricter and more stringent disciplinary

action;

1.4.3 when searches of homes are conducted, women police must accompany male police;

1.4.4 the position of high ranking officers who are unable or unwilling to maintain adequate

control over their forces be urgently reviewed;

1.4.5 any peace keeping force should include women within their structures at all levels;

1.4.6 the gender sensitivity of these forces (refer to item 1.5.5) be monitored;

1.4.7 all individuals be informed of their rights with regard to the role and functions of these

forces (refer to item 1.5.5);

1.4.8 these forces (refer to item 1.5.5) be trained to be gender sensitive and to ensure that they

do not violate the rights of women.

Noting the lack of agreement in Working Group 1 over the definition of political prisoners, 39

recommendations with regards to the gender implications of this issue could be agreed upon.
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1.5

1.6

The GAC also recommends that any Security Force established in the country, including the

TBVC states, must begin to immediately redress race and gender imbalances both in their

composition and functioning at all levels and introduce a Code of Conduct and norms which will

create confidence among all the people of South Africa.

Working Group 01 Terms of Reference

The GAC proposes that Item 1.1.4 (c) of the Terms of Reference of Working Group 01 should

be amended to read as follows:

"The amendment and/or repeal of any remaining laws militating against free political

activity including the elimination of racial and tender discriminatory laWS."

The Media in the Transition (Recommendation to Working Groups 01 & 03)

The GAC recommends that Working Group 1 and ,Working Group 3 agree upon a politically

neutral Independent Communications Authority which shall:

include gender conscious persons;

facilitate media access for women;

monitor and discourage sexist programmes, articles and advertising;

encourage non-sexist, non-discriminatory publications;

ensure the participation of women on all media bodies, at all levels;

organise that radio and television programmes which educate women about the democratic

process and their right to participate therein without fear of intimidation, are prepared as a matter

of urgency

%
%
%
%
%
%
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TERMS OF REFERENCE FOR WORKING GROW$E1R

WORKING GROUP 3

W
Transitional arrangements/interim government/transitional authority.

Terms of Reference

WHEREAS the parties at Codesa have committed themselves in the terms set out in the
Declaration of Intent as amended from time to time

AND WHEREAS it has been agreed that a Working Groupof Codesa should be appointed
to consider the issue of interim government/transitional arrangements/transitional
authority

IT IS RECORDED that the Working Group on transitional arrangements/interim
government/transitional authority shall have the following terms of reference:

To investigate, canvass all possibilities and their application and report upon all proposals
and make recommendations with regard to the manner in which the country may be
governed and managed until the introduction of a new constitution.

To identify the key issues, processes and problems that need to be addressed.

To identify areas of commonality and aspects where agreement already exists between
participating delegations.

.
(I(HHCVWM FUR KDHHHTRWIC SULTH tHHt t

O
W) th "MT Imlmlu. MOI). Nullh Hm .1

'lrlvphlmv M)! I u 397-! NH US) Iiu :01 lb NT 3311



h
M

wt

www.I/l'

C-()-l)'E-S-
M/IlllkkR.1

REPORT OF WORKING GROUP 3 TO CODESA 2

ASSIGNMENT

1. The assignment given to the Working Group was to consider the issue of interim govemment/transitional
arrangements/transitional authority.

TERMS OF REFERENCE

2. To investigate, canvass all possibilities and their application and report upon all proposals and make
recommendations with regard to the manner in which the country may be governed and managed until
the introduction of a new constitution.

3. To identify the key issues, processes and problems that need to be addressed.

4. To identify areas of commonality and aspects where agreement already exists between participating
delegations.

MODUS OPERANDI OF WORKING GROUP

5. The Working Group conducted its work according to the following agenda:

5.1 Method of bringing into being of Interim Arrangements.

5.2 Purposes, Objectives and Time Frames of Interim Arrangements with respect to the period

leading up to an election.

5.3 The Executive with respect to the period leading up to an election:

5.3.1 Structure;

5.3.2 Functions.

5.4 The Legislature with respect to the period leading up to an election:

5.4.1 Structure;

5.4.2 Functions.

5.5 Position of present RSA constitution with respect to the period leading up to an election.

5.6 Position of the TBVC and self-goveming states with respect to the period leading up to an

election.

5.7 Role of the International Community with respect to the period leading up to an election.

6. The Working Group invited all participating organisations to submit proposals regarding the Working

Groups brief. All such proposals were duly considered by the Working Group during its deliberations.

7. Submissions received from outside parties relating to the Terms of Reference of the Working Group were

also duly considered.

8. To take forward its exploratory discussion the Working Group appointed a Technical Committee, charged

with addressing both details of consensus areas emerging and other areas needing discussion. The

reports of the Technical Committee formed the basis ofthe agreements ultimately reached in the Working

Group.

INTRODUCTION TO AGREEMENTS REACHED

9. As will appear from the agreements set out below, the Working Group was of the opinion that the

transition to democracy involves two preliminary stages. The first stage is one during which preparations

will be made for the holding of free and fair elections for an elected parliament under an interim
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10.

11.

12.

constitution with the power to draft in terms of agreed procedures a new constitution and to act as an
interim legislature. This stage covers the whole of the period up to and including the holding of the
elections. The second stage covers the period from the holding of the elections to the adoption of a new
democratic constitution and the installation of a new government in accordance with the provisions of
such constitution.

During the first stage there is a need for a multiparty transitional executive structure to function in
conjunction with existing legislative and executive structures, subject to the possible consolidation of the
tn'cameral parliament and the general/own affairs departments. The purpose of the transitional executive
structure will be to prepare for and to facilitate the transition to a democratic constitution to which
Codesa is committed and in particular, the achievement of a level playing field and a climate favourable
to free political participation and the holding of free and fair elections.

Legislation, including an amended or transitional constitution, is necessary to make provision for
appropriate structures of government which will meet the needs of both stages.

The following agreements were reached in regard to the first stage of the transition. These agreements
and their implementation are dependent upon agreement being reached by Codesa in respect of the
second stage of the transition, including an interim constitution, and general constitutional principles.

BASIC POINTS OF DEPARTURE

13.

14.

15.

16.

There is a need for a level playing field and a climate favourable to free and fair elections and free
political participation. From this flows the requirement for statutory structures to prepare for the
institution of the elected parliament under an interim constitution, and for these structures to focus on
meeting these needs. In this regard particular areas of concern should be identified and there should be
councils for the identified areas. Thereafter the tasks of each council should be described as well as the
executive powers that it would require in regard to such tasks. It would also be possible for the councils
to propose legislation. Since the councils must always act within the law, enabling legislation will be
required.

It is possible that action may take place or legislation be considered outside the councils' defined areas
of concern, which may have a negative impact on such areas. Councils should be able to identify these
and within their powers require that such actions should not take place or legislation not be proceeded
with.

There should be an overarching council. One of its tasks will be to familiarise itself with events and
developments on the broader political scene in government and elsewhere. It will be able to intervene
within its terms of reference if something is happening elsewhere that may negatively affect the levelling
0f the political playing field or the ensuring of a climate favourable to free political participation.

The terms of reference of the overarching body should be the facilitation of the transition to democracy
including the levelling 0f the playing field and the ensuring of a climate for free political participation
and for the conducting of free and fair elections, while the individual councils should have the same

terms of reference but in specific fields. The powers, duties and functions vested in the transitional

executive structure must be exercised in a manner that does not prejudge constitutional options.

THE TRANSITIONAL EXECUTIVE STRUCTURE

17.

18.

A transitional executive structure will be constituted by legislation agreed to by Codesa. It will have a

multi-party character and will be vested with effective executive powers sufficient to fulfil its terms of

reference. The structure will include an overarching council, herein referred to as the TEC (Transitional

Executive Council).

The TEC will have sub-councils which will be given specific responsibilities in relation to areas of

particular concern during stage one of the transition.



POWERS OF THE TEC

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

The TEC will be vested by legislation agreed to by Codesa with powers necessary to enable it to carry
out its functions.

The TEC will have access to all information (including records of governments and other participants
in the TEC) which may be required by it for the purpose of exercising its functions.

The sub-councils will report to the TEC and their decisions will be subject to confirmation/amendment
by the TEC.

The TEC will be able to delegate powers to the sub-councils.

The TEC will be able to initiate or participate in negotiations in relation to issues which arise outside
the defined areas of responsibilities of its sub-councils, if it is of the opinion that such issues could have
an impact on the levelling of the playing fields or the creation and maintenance of a climate in which
free and fair elections can be conducted.

The TEC will be kept informed of and will be able to ask for and be entitled to receive information in
regard to proposed legislation including bills, proclamations and regulations, and of executive actions
and contemplated executive actions of all participating govemments/administrations that may impact on
the levelling of the political playing field and on free political participation.

The TEC will be kept informed of and will be able to ask for and be entitled to receive information in
regard to actions and contemplated actions on the part of participating political parties/organisations that
may impact on the levelling of the political playing field and on free political participation.

If, when considering a proposed bill, proclamation, regulation or action, the TEC has reason to believe
that it will have an adverse impact upon the maintenance of a climate for free political participation and
in which free and fair elections can be conducted, or will disturb attempts to level the political playing
field, it may in pursuit of its objectives, taking into account its necessity, require the government,
administration or party not to proceed with it.

If the government, administration or party concerned is of the opinion that the necessity of the bill,
proclamation, regulation or action in its area of application outweighs its adverse impact referred to in
paragraph 26, the matter may be referred to the independent election commission.

In the defined areas of responsibility of sub-councils of the TEC, ministerial powers and discretions in
so far as they affect the levelling of the playing fields, the creation of a climate conducive to free and
fair elections or free political participation will be exercised in consultation with the TEC, or a sub-
council to which this function is delegated by the TEC. Any disagreement arising out of the provisions
of this paragraph may be referred by any participant in the TEC to the Independent Election
Commission.

The decisions of the TEC made within its terms of reference and its powers as set out above will be
binding on and will be implemented by all participants including govemments/administrations.

INDEPENDENT COMMISSIONS

30. Independent Election Commission

30.1 There shall be an Independent Election Commission to be given the responsibility for the holding
of free and fair elections. The Commission will be independent of the TEC and will consist of
respected and suitably qualified persons drawn from a broad cross-section of the population, who
will be appointed by the State President on the recommendation of Codesa.



31.

30.2 The composition, powers (which shall include the power to resolve disputes as contemplated in
paragraphs 27, 28 and 33 hereof) and functions of the Commission shall be enacted in legislation
to be agreed to by Codesa.

Independent Media Commission: There will also be a Commission/Authority concerned with the media
which will be instituted in accordance with recommendations made by Working Group 1. The
composition, powers and functions of the Commission will be enacted in legislation to be agreed to by
Codesa.

SUB-COUNCILS AND THEIR AREAS OF RESPONSIBILITY

32. Provision will be made in the empowering legislation to be approved by Codesa for the appointment of
the following sub-councils. In this section lregional govemments' will be considered to include provincial
administrations, self-goveming and TBVC states which have elected to cooperate and work within the
transitional executive structure.

32.1 Regional and Local Government

This sub-council will acquaint itself with developments in regional and local government; it will
identify and take action in respect of aspects of regional and local government that may impact
on the levelling of the political playing fields and on a climate conducive to free political
participation; and it will facilitate the process towards a democratic dispensation at regional and
local levels.

32.2 Finance

This sub-council will acquaint itself with developments in government finance on all governmental
levels (including all existing governmental authorities, be they on the central, regional or local
government level), to identify and take actions in respect of aspects in that field that may impact
on the levelling of the political playing field and on free political participation, and to facilitate
this process towards a democratic dispensation addressing the field of governmental financing
including intergovernmental financing. In particular, one of the prime purposes of this sub-
council shall be to monitor and/or frustrate any attempt by any governmental body to favour one
or other political party or organisation.

32.3 Law and Order, Stability and Security

This sub-council will acquaint itself with developments in law and order, stability and security
at all levels of government (central, regional or local) and concerning all other participants in the
TEC; it will take steps to identify and to promote all developments in this field which in its
opinion may impact favourably upon the levelling of the playing fields and free political
participation and the creation as far as possible of a climate of peace and stability; it will take
steps to identify and to prevent within its powers all developments in this field which in its
opinion will impact adversely upon peace and stability, the levelling of the playing fields, free
political participation or the transition to democracy. The functions of this sub-council will
depend upon decisions taken in Working Group 1.

32.4 Defence

This sub-council will acquaint itself with developments concerning defence and military
formations at all levels of government (central, regional or local) and including all other
participants in the TEC; it will take steps to identify and promote all developments in this field
Which in its opinion may impact favourably upon the levelling of the playing fields and free

political participation, and the creation as far as possible of a climate of peace and stability; it will
take steps to identify and to prevent within its powers all developments in this field which in its
opinion will impact adversely upon peace and stability, the levelling of the playing fields, free

political participation or the transition to democracy. The functions of this sub-council will also
depend upon decisions taken in Working Group 1.

4



33.

32.5 Foreign Affairs

Due to the unique character of this sub-council there is a need for broader discussion concerning
it.

32.6 Elections

There may be a need for an election sub-council to provide services and information to the
Independent Election Commission. The TEC will decide whether or not there is a need for such
a sub-council. The appointment of such a sub-council will not interfere in any way with the
independence or powers of the Independent Election Commission.

In the event of any dispute arising as to whether any specific matter or sphere of action falls within theambit of any of the above objectives, definitions and/or concepts, such dispute may be referred by any
participant in the TEC or sub-council, as the case may be, to the Independent Election Commission.

POWERS OF SUB-COUNCILS

34.

35.

The legislation agreed to by Codesa will make provision for the sub-councils to be given all powers
necessary to enable them to carry out their tasks effectively within their terms of reference.

Such legislation will include a provision empowering sub-councils to have access to all information
(including records of govemments/administrations and other participants in the TEC) which they may
require for the purpose of carrying out their tasks within their terms of reference.

COMPOSITION OF THE TEC AND SUB-COUNCILS

36.

37.

38.

39.

40.

The TEC will be appointed by the State President on the recommendation of Codesa. It will consist of
at least one member from each of the govemments/administrations who commit themselves to comply
with and implement the decisions of the TEC and at least one member from each of the political
organisations participating in Codesa, provided that such organisations also commit themselves to comply
with and implement the decisions of the TEC. Should parties not presently in Codesa wish to participate
in the transitional executive structure, the TEC will have the power to recommend at its discretion that
the TEC be enlarged to accommodate them, provided that they commit themselves to comply with and
implement the decisions of the TEC, and in that event, the State President will make the necessary
appointment. The removal and replacement of members of the TEC, and the temporary appointment
of a person as a substitute for a member who is absent or unable to perform his or her duties, will be
made by the State President on the recommendation of the TEC.

A sub-council will have a multi-party character and will ordinarily consist of up to six members who will
be formally appointed by the State President on the recommendation of the TEC. There may be special
circumstances in which more than six members will be necessary for the proper functioning of a
sub-council and the enabling legislation will make provision for this. The removal and replacement of
members of a sub-council, and the temporary appointment of a person as a substitute for a member who
is absent or unable to perform his or her duties will be made by the State President on the
recommendation of the TEC.

Members of the TEC and its sub-councils will be full-time executives, will be provided with the
infrastructure necessary to enable them to carry out their duties, and their conditions of service will be
prescribed in the legislation under which they are constituted.

Members of the TEC may serve on one or more of the sub-councils, or may be given special
responsibility by the TEC for matters outside the defined areas of responsibility of the sub-councils,
within its terms of reference.

The size of the Transitional Executive Structure will be kept as small as is reasonably possible.



MEETINGS OF THE TEC AND ITS SUB-COUNCILS

41.

42.

All members of sub-councils. and Ministers of governments/udministrutions pnrtieipnting in the 'liliC
whose departments may be affected by the functioning of the TliC and its suh-enuneils, muy nttentl
meetings of the TEC by invitation 11nd speak on matters affecting their suh-euuneils 0r departments. und
should attend when matters relating to their suh-emmeils or departments tlrc being discussed.

All Ministers of govemments/ztdministrations participating in the TIEC whose departments many be
affected by the functioning of ti suh-eouneil, and who are not members 011 the suh-enuneil concerned,
may attend meetings of the suh-council and speak on imttters titleeting the l'unctinning 01' their
departments, and should attend by invitation if a matter affecting the functioning 01' their departments
is being considered.

HOW DECISIONS WILL BE MADE

43. The TEC and the suh-councils will endeavour to take their decisions by consensus. Where consensus
cannot be achieved a majority of at least eighty per cent will he sutlieient tor tt decision of the TliC.
provided that if any govemment, administration or party is of the opinion that the necessity 01' the
minority Opinion prevailing outweighs the adverse impact referred to Purugmph 26, the mutter may he
referred for adjudication as contemplated in Paragraphs 27. 28 and 33.

STATES OF EMERGENCY

44. This issue will depend on decisions taken in Working Group 1.

IMPLEMENTATION AND TIME FRAMES

45. Subject to Paragraph 12 and agreement by (lodeszt t0 the provisions of this report, COLICSH should ztsk
its Management Committee (MC) to ensure that all outstanding matters required fur iinplementutiun ure.
resolved within agreed time frames. Once this is completed to its satisfaction, the M(1 is delegated the
authority to activate and implement the agreements 01 this report.

OUTSTANDING MATTERS

46. Matters requiring further discussion are as follows:

46.1 Composition of the TEC

46.2 Composition of the suh-e()uneils

46.2 Composition, powers and functions of the Independent Election Commission

46.4 Suh-council on foreign affairs

47. Legislation is required to give effect to the agreements contained herein.

CONCLUSION

48. ln view of the fact that this report covers the first stage 01' the transition, further discussion is required
concerning the details of stage two (as envisaged in paragraph 12).
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TERMS OF REFERENCE FOR WORKING GROUPS FOR CODESA

WORKING GROUP 4

W
Future of TBVC states.

Terms of Reference

WHEREAS the parties at Codesa have committed themselves in the terms set out in the
Declaration of Intent as amended from time to time

AND WHEREAS the parties recognise the need to provide for the meaningful and
democratic participation, of all the people living in the TBVC states in the process of

drawing up and adopting a new constitution for South Africa as well as in all possible
transitional arrangements

AND WHEREAS the reality of the current existence of a number of separate but parallel
institutions such as different administrations, civil services. armed forces. police forces
and judiciaries as well as differing laws in certain instances which presently exist in South
Africa. and the TBVC states; calls for a re-evaluation of this situation

AND WHEREAS in the event of re-incorporation the need to ensure that the lives and
livelihood of people in the affected territories shall not be subjected to any unnecessary
disruption

IT IS RECORDED that the terms of reference of the Working Groupon the future Re-
incorporation of the TBVC states are as follows:

1.1.1 To investigate and report upon all proposals and make recommendations with
regard to the relationships between South Africa, the TBVC states and the people
of those states under a new South African constitution.

1.1.2 To identify the key issues and problems that need to be addressed.

1.1.3 To identify areas of commonality and aspects where agreement already exists
between participating delegations.

1.1.4 Specifically, but without vitiating the generality of the above to consider whether

and how:

(a) to make recommendations to Codesa regarding the manner in which the

constitutional status of the TBVC states may be affected by the outcome
of negotiations within the framework of Codesa:

(b) the desirability or otherwise of the re-incorporation of such states:

(0) testing the will of the people concerned regarding re-incorporation or

otherwise, of the TBVC states. by acceptable democratic means:

(d) strategies to keep the people of the TBVC states fully informed, especially

to avoid unfortunate misunderstandings;

(e) the retention of business confidence. particularly in relation to existing

investments in the TBVC states;

(f) land transfers by South Africa to these states:
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(g)
(h)

citizenship:

any other matters which the working group may consider relevant to its
brief.

If re-incorporation is decided upon in respect of any TBVC state, matters that will
need to be addressed include:

(a)

(b)

(c)

(d)

(e)

(f)

(g)
(h)

t_
.
V
v

proposals for the re-incorporation into South Africa of a TBVC state;
consider the queStion of transitional arrangements in those states which
want to be incorporated:
the time frames for such a re-incorporation and related processes;
disposal/transfer of assets of TBVC governments;
optimal use of existing infrastructure:
review of development project priorities;
good administration during transition;
the formulation of appropriate measures and steps to be taken to ensure
that in the process of re-incorporation of a TBVC state, interruption or
disruption in administration and the rendering of services and in the daily
lives of people in the affected areas are reduced to an absolute minimum:
consider future of civil service in such states;
the exact form of authority in the TBVC territories;
harmonisation of legislation and taxation;
orderly termination of bilateral and multilateral agreements and treaties:
servicing and repayment of TBVC state debts;
ensuring public accountability of actions taken for the purposes of re-
incorporation:
the identification of specific constitutional, legal and political measures
and steps which will have to be taken to effect re-incorporation.
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REPORT OF WORKING GROUP 4 TO CODESA 2

h1.

Terms of reference for Working Group 4.

A copy of the terms of reference of working group 4 is attached.

Explanation of the way working group 4 conducted its business.

2.1 Working group 4 created four sub groups to look at the following issues:

2.1.1 Sub group 1 - testing the will of the people

2.1.2 Sub group 2 - citizenship

2.1.3 Sub group 3 - practical, financial and administrative implication of reincorporation

2.1.4 Sub group 4 - constitutional, legal and political implications of reincorporation.

2.2 Each delegation was representated in the sub groups.

2.3 Working group 4 determined the terms of reference for each of the sub groups based on its
own Terms of Reference. Copies of the terms of reference are annexed marked annexure
B, C, D and E

2.4 Working group 4 held 10 meetings.

2.5 Submissions were received from members of the public and organisations.

Points of agreement reached:

3.1 Working group 4 reached consensus on the following issues:

3. 1. 1 Re-incomoration

All delegations have no objection in principle to the re-incorporation of the TBVC
states.

3.1.2 Transitional arrangements

The TBVC states will participate in transitional arrangements as proposed by
Working Group 3, on the understanding that these arrangements shall mutatis
mutandis impact on the TBVC governments and territories in the same way as they

impact on the South African govemment and the RSA.

3.1.3 Testing the will of the people

The people of the TBVC states shall take part fully in the processes of constitution-

making and transitional arrangements, including elections, as may be proposed by

Working Groups 2 and 3. Their participation will be arranged in such a way that

their votes in a national election shall signify support for or rejection of re-

incorporation. The results of such an election shall constitute a sufficient test of the

will of the people.
0
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3.2.

3.1.4

3.1.5

Restoration of citizenship

South African citizenship will be restored to the citizens of all the TBVC states who
would have been South African citizens but for the constitutional independence of the
TBVC states, immediately after the testing of the will as enVisaged in paragraph
3.1.3 above.

Reservation

It is recorded that the Bophuthatswana government reserves its position in relation
to paragraphs 3.1.2, 3.1.3 and 3.1.4.

Consensus was reached on a number of issues relating to the practical, financial and
administrative effects of reincorporation.

3.2.1

3.2.2

Reincorporation

Eighteen parties share the view that reincorporation of the TBVC States into the new
South Africa is desirable. However, Bophuthatswana reiterates its preference for
non-reincorporation, but states that every option which promises a better future or
a future .1 least as good as its present position will be regarded as a feasible and
realistic option for consideration.

The demarcation of functions and responsibilities on the first, second and third levels
of government have not yet been clarified. Where reference is made to future
government responsibilities, it should be regarded as being in accordance with the
constitutional proposals and interim government arrangements formulated by Working
Groups 2 and 3.

Retention of Business Confidence and Taxation

The parties are unanimous that the process of reincorporation should be conducted

in such a way that it ensures retention of business confidence. Working Group 4
recommends that:

3.2.2.1 Where there is a conflict between RSA legislation and that of the

respective TBVC states, temporary exemptions be granted until the

new legal system is in place, the details of which will be

considered by a committee (see 11 below.)

3.2.2.2 The harmonization of labour legislation throughout South Africa

including stipulations on a stable relationship with unions is needed

to boost business confidence.

3.2.2.3 Working group 4 is unanimous that there should be harmonisation

of the taxation regime. The tax system of the TBVC states should

be brought in line with the applicable tax laws in the RSA. This

process should apply to all forms of tax structures e.g. company

tax, personal tax etc. The question of tax concessions may be

considered in relation to regional development issues.

3.2.2.4 A formal statement of intent be issued by Codesa 2, by which

2



3.2.4

3.2.5

businesses are informed of the proposed harmonisation of

legislation. specxfically tax and labour legislation.

Land Transfers

Working Group 4 has reached sufficient consensus on this matter that:

3.2.3.1 No further attempts be made to identify new land for transfer to the

TBVC governments.

3.2.3.2 Land currently in possession of the South African Development

Trust should remain in the hands of the Trust until its dissolution.

whereafter it will be transferred to the SA Government (successor

in title.)

3.2.3.3 The moratorium should apply to all land in the Schedule to the

Borders of Particular States Extention Act 2 of 1980 which has not

yet been excised from South Africa.

3.2.3.4 This moratorium will apply to all TBVC States.

Reservation

Bophuthatswana indicates that such a moratorium could be perceived as a negative

implication to be considered carefully.

Ciskei states that the moratorium should not apply to the transfer of land to individual

communities who have not as yet received the land promised.

The meeting also notes the concern of the SA Government and the National Party

about certain legal and contractual obligations which have to be fulfilled as well as

land purchased from individual South African citizens which has not yet been

transferred.

Disposal/Transfer of Assets and Liabilities

The parties share a common view that the assets and liabilities of these states should

be transferred to the new government on reincorporation.

Optimal Use ofiExisting Infrastructure

Working Group 4 reached agreement that due care should be taken in ensuring that

existing structures are optimally used during transition and after reincorporation.

3.2.5. 1 It is recommended that all structures and functional operations such

as education. health, unemployment insurance etc. should continue

functioning during transition, until they are replaced by rationalized

structures and operations.

3.2.5.2 Existing financial arrangements and transfers should continue



3.2.6

3.2.7

3.2.8

uninterrupted until they are replaced by new arrangements.

Review of Development Project Priorities

On reincorporation, prioritisation of development projects should form part of the
national/regional prioritisation programme. The Development Bank of Southern
Africa which has been closely linked with the development projects in these states
could provide a useful service in this regard.

Good Administration during Transition

Efficient and accountable administration should be maintained during transition. The
current administration should remain in place until orderly rationalisation takes place

as a result of absorption into a non-racial national/regional service. The Subgroup
proposes that:

3.2.7.1 Administration be reorganjsed around existing structures.

3.2.7.2 On reincorporation, personnel from the TBVC states should be

absorbed into the nationallregional structure.

3.2.7.3 The TBVC Administration should operate under the supervision of

the Interim Government during transition.

Reservation

Bophuthatswana reiterates that this is only applicable once a decision in favour of

reincorporation is taken.

3.2.7.4 Certain basic services will have to continue uninterrupted during

transition. These are:

3.2.7.4.1 The administration ofjustice

3.2.7.4.2 Civil service

3.2.7.4.3 Parastatals

3.2.7.4.4 Security and other public services.

Future of the Civil Service

Civil servants should retain their existing salaries, benefits, conditions of service, etc.

Any adjustment in the conditions of service should be occasioned by a process of

rationalisation as a result of absorption into a non-racial national/regional service. It

is recommended that:

3.2.8.1 There should be no retrenchment of workers in these

administrations as a result of reincorporation prior to an extensive

rationalisation programme in the new South African civil service.



3.2.9

3.2.10

Servicing and Repayment of TBVC Debts

The servicing and repayment of TBVC debts should be the responsibility of the new
nationaI/regional government as soon as the states have been reincorporated. The
working group notes that a new government Will have to consider how to deal with
debt irregularities, if any.

Proposed Appointment of Committees

Working group 4 is unanimous that two committees be appointed to conduct
investigations and to undertake consultation with concerned parties into various
aspects as will be indicated in each case.

3.2.10.1 Commsition of Committees

Each committee should be a nine-member multivparty committee
consisting of: '

3.2. 10.1.1 five representatives, one from each of the SATBVC

administrations.

3.2.10. 1.2 four representatives nominated by the remaining parties at

Codesa.

3.2.10.2 Terms of Reference of the Committees
 

A committee on the retention of business confidence and use of

existing infrastructure will be tasked to investigate and make

recommendations to the relevant parties on the following:

3.2. 10.2.1 Harmonisation of tax regime.

3.2. 10.2.2 Harmonisation of labour legislation.

3.2. 10.2.3 Possibility of granting temporary exemptions from tax.

3.2. 10.2.4 Introduction of export and other investment incentives.

3.2.10.2.5 Protection of existing tax concessions for a reasonable

period.

3.2. 10.2.6 Consideration of retention of Schedule 3 concessions

under the Regional Industrial Development Programme.

3.2. 10.2.7 Protection of existing investments.

3.2.10.2.8 Investigation of the causes and effects of mass action on

business confidence.



Reservation

The ANC expressed its concern that (hIS should not prejudice its right to
undertake mass action m general.

3.2.10.2.9 Whether the process of harmonisation should be
implemented incrementally.

3.2.10.2.10 Whether, Where prejudices anse. exemptions should be
granted for a definite penod

3.2.10.2.11 Whether the granting of exemptions should be fairly
automatic up to a certain date.

3.2. 10.2. 12 A close study of the taxation system to be undertaken.

3.2.10.2.13 The whole question of optimal use of existing

infrastructure during transition and after reincorporatxon.

3.2.10.2.14 Any other matters relevant to the above issues.

3.2.10.3 A committee to look into the question of good administration
during transxtion and the future of the civil service with parttcular

regard to the following:

3.2.10.3.1

3.2.10.3.2

3.2.10.3.3

Reorganisation of administration around the existing

structures.

The subsequent absorption of the TBVC personnel on

remcorporation.

The following questions in regard to the civil service.

security service. parastatals etc.

- uniformity of salaries and conditions of service.

- security and transferability of pension benefits.

- assimilation and training of skilled staff.

- appointment on merit Le. qualifications, experience and

ability irrespective of race, colour, creed or sex.

- strict adherence to the IMF norm that the total civil

service remuneration should not exceed 30% of the

national/regional income.

- rationalisation of excessive bureaucracy on a humane

basis.



3.3

3.2.10.3.4 An extensnve rationalisation programme of the public
services involving the SATBVC states.

3.2. 10.3.5 The appointment of a non-partisan body to implement the
process of rationalisation.

3.2. 10.3.6 Any other matters relevant to the above issues.

3.2.11 Practical Implications

The following will be the practical implications of reincorporation:

3.2.11.1 The reincorporated state will again fall under the geographic
jurisdiction of the RSA.

3.2.11.2 That statels people will be South African citizens.

3.2.11.3 That state will become subject to the authority of the government

of South Africa under the new constitution. interim or final.

3.2.11.4 The reincorporation process will have to be formally legislated

through the relevant legislative bodies.

3.2. 1 1.5 The "international" boundaries between that state and the RSA Wlll

fall away.

3.2.11.6 The need for diplomatic ties between the RSA and those states will

fall away.

3.2.11.7 If all four TBVC states are reincorporated. South Africa would

once more be undivided, thus achievmg one of the main objectives

of the Declaration of Intent signed by the parties to Codesa.

3.2.11.8 It is as well to mention that if any TBVC state were to decide not

to be reincorporated, it would have to seriously consider the effects

that decision would have on that state.

Reservation

The Bophuthatswana Government reconfirmed its position that. in the event of non-

reincorporation, all existing bilateral agreements should continue to be in operation.

Consensus was also reached on mechanisms of addressing the political. legal and constitutional

implications of reincorporation. It was agreed to establish a technical committee. This

committee should consult the Gender Advisory Committee. It should investigate within the

context of the terms of reference of sub group 4 of working group 4 the following:

3.3.1 the relationship between South Africa and the TBVC states during the

transitional phase;



3.3.2 constder legislation that would he requnred to effect rexncorporatlon;

3.3.3 constder legislation andtor measures that would level the political playing
Field:

3.3.4 harmonisation of legislation.

Points not yet covered by working group 4 from the terms of reference

Mechanisms of dealing with some of the aspects of the terms of refemece not yet covered by workmg
group 4 are suggested in paragraphs 3.3 above.

4.1

4.2

4.3

4.4

4.5

4.6

4.7

strategies to keep the people of the TBVC states fully informed. especially to avoid
unfortunate rmsunderstandings;

the time frames for such a re-incorporatlon and related processes;

the exact form of authonty in the TBVC terntion'es;

harmonisation of legislation and taxation;

orderly termination of bilateral and multilateral agreements and treaties;

ensuring public accountability of actions taken for the purposes of re-lncorporatlon;

the identification of specific constitutional. legal and political measure and steps Wthh Will
have to be taken to effect re-mcorporatlon.

--000--
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TERMS OF REFERENCE FOR SUB-COMMITTEE 1
"TESTING THE WILL OF THE PEOPLE"

WORKING GROUP 4

Terms of Reference

IT IS RECORDED that the terms of reference of the Sub-Comm1ttee are as follows:

1.1

1.2

1.3

1.4

(a)

(b)

(C)

(d)

To investigate and report upon all proposals and make recommendations with regard to the
relationsh1ps between South Africa, the TBVC states and the people of those states under a
new South African const1tut1on.

To identify the key issues and problems that need to be addressed.

To identify areas of commonality and upects where agreement already ex1sts between
part1c1patmg delegations.

Specifically, but without vitiating the generality of the above to cons1der:

testing the will of the people concerned regarding re-mcorpomtion or otherw15e. of the
TBVC states. by acceptable democratic means;

strategies to keep the people of the TBVC states fully informed, especially to avo1d
unfortunate misunderstandings;
the method to be employed to test the feeling of the people (referendum? op1n10n poll?
election?);
dec1d1ng on who will be eut1tled to express an opmion (c1tizens? res1dents of TBVC states?
and/or c1t1zens also res1dent outside these states, w1thin South Africa).



QNNexuee C,

TERMS OF REFERENCE FOR SUB-COMIMITTEE 2
"CITIZENSHIP"

WORKING GROUP 4

Terms of Reference

IT IS RECORDED that the terms of reference of the Sub-Commlttee are as follows:

1.1 To investigate and report upon all proposals and make recommendations with regard to the

relationships between South Africa. the TBVC states and the people of those states under a

new South African constitution.

1.2 To identify the key issues and problems that need to be addressed.

1.3 To identify areas of commonality and aspects where agreement already exists between

participating delegauons.

1.4 Specifically, but without vitiating the generality of the above to consider:

(a) the question of citizenship (dual citizenship? single citizenshjp7);

(b) the tune-frames for the sub-commjttee to report;

(c) the proposal of the ANC;

(d) the proposal of the NPP.



QNNexuec': D

TERMS OF REFERENCE FOR SUB-COMIVIITTEE 3
"THE ADMINISTRATIVE, FDIANCIAL AND PRACTICAL

EFFECTS OF REINCORPORATION OF THE TBVC STATES"

WORKING GROUP 4

Terms of Reference

IT IS RECORDED that the terms of reference of the Sub-Comxmttee are as follows:

1.1 To investigate and report upon all proposals and make recommendations with regard to the

relationships between South Africa, the TBVC states and the people of those states under a

new South African constitutlon.

1.2 To identify the key issues and problems that need to be addressed.

1.3 To identify areas of commonality and aspects where agreement already exxsts between

participating delegations.

1.4 Specifically. but without vitiating the generality of the above to consider:

(a) the retention of business confidence. particularly in relation to existing mvestments

in the TBVC states;

(b) land transfers by South Africa to these states;

(c) disposal/transfer of assets of TBVC governments;

(d) optimal use of existing mfrastructure;

(e) review of development prOJect priorities;

(0 good administration dunng transmon;

(g) the formulation of appropnate measures and steps to be taken to ensure that m the

process of re-incorporation of a TBVC state. interruption or disruption m

administration and the rendering of services and in the daily lives of people in the

affected areas are reduced to an absolute minimum:

01) consider future of civil service In such states;

(1) servicing and repayment of TBVC state debts.



QNNeXuEeE-

TERMS OF REFERENCE FOR SUB-COMIVIITTEE 4
"THE POLITICAL, LEGAL AND CONSTITUTIONAL EFFECTS

OF REINCORPORATION OF THE TBVC STATES"

WORKING GROUP 4

Terms of Reference

IT IS RECORDED that the terms of reference of the Sub-Commjttee are as follows:

1.1 To investigate and report upon all proposals and make recommendations with regard to the

relationships between South Africa, the TBVC states and the people of those states under a

new South African constitution.

1.2 To identify the key issues and problems that need to be addressed.

1.3 To identify areas of commonality and aspects where agreement already exists between

participatmg delegations.

1.4 Specifically, but without vitiating the generality of the above to consider:

(a) the exact form of authority in the TBVC territories;

(b) harmonisation of legislation and taxation;

(c) orderly termination of bilateral and multilateral agreements and treaties;

(d) ensuring public accountability of actions taken for the purposes of re-

'mcorpomtxon;

(e) the identification of specific constitutional, legal and political measures and steps

which will have to be taken to effect re-incorporatlon.
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TERMS OF REFERENCE FOR WORKING GROtmgbmh.'

WORKING GROUP 5

ASSIGNMENT
Time frames and implementation of Codesa's decisions.

Terms of Reference

WHEREAS the parties at Codesa have committed themselves in the terms set out in the
Declaration of Intent as amended from time to time

AND WHEREAS it is necessary to record agreements which are reached at Codesa and to

implement such agreements and. accordingly, to prepare in draft form the documentation

which is required for effect to be given to such agreements

AND WHEREAS it has been agreed that a Working Group on the Implementation of

Agreements/Decisions shall be appointed by Codesa to identify the steps which need to

be taken by the parties to Codesa

AND WHEREAS it is desirable to advise on the possible time frames and target dates

IT IS RECORDED that the terms of reference of the Working Groupon time frames and

the implementation of Codesa's agreements/decisions are as follows:

1.1.1 To investigate and report upon all proposals and make recommendations with

regard to appropriate time frames and target completion dates for all of the

processes and assignments being undertaken by Codesa. its working groups and

other bodies created as a result of agreements/decisions of Codesa.

1.1.2 To identify the key issues and problems that need to be addressed.

1.1.3 To identify areas of commonality and aspects where agreement already exists

between participating delegations.

1.1.4 Specifically, but without vitiating the generality of the above, consider whether

and how to address:

(a) the need for a regularly updated comprehensive list of all the decisions.

actions and processes involved;

(b) the co-ordination of the activities of Codesa and its subsidiary bodies to

ensure the greatest possible efficiency of the process towards a democratic

South Africa;

(c) the practicability of setting of target completion dates for all

agreements/activities/decisions;

(d) the monitoring of the process and the adjustment of targets whenever

necessary;

(e) the dissemination of up-to-date information in respect of progress made

to all Codesa participants, interested parties and authorities;

(f) to address the identification of legislation that needs to be enacted or

amended:

(g) to assist in formulating the terms of the legislation or amendments:

(h) realistically attainable time frames;

(i) practical effect of implementation of agreements;
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(j) the legality of the process in relation to time frames to be negotiatedwithin the context of constitutional continuity;(k) any other matters which the working group may consider relevant to itsbrief.
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REPORT OF WORKING GROUP 5 TO CODESA 2

Introduction

The Terms of Reference given to WGS by CODESA l (Addendum A) involved inter alia:

1.1.

1.2.

1.3.

The monitoring of progress made in Working Groups 1-4

The establishment of time frames within which Codesa process should operate and

The identification of legislation emanating from the Codesa process and the drafting thereof.

In order to conduct its work more effectively, it was necessary to clarify how certain issues emanating
from the other Working Groups should be dealt with, and after consultation with the DMC it was

agreed that issues pertaining to the administrative process and procedure should be addressed by the

DMC, and issues pertaining to political process and content should remain the responsibility of WGS.

Progress Made:

2.1.

2.2.

2.3.

2.4.

Structure of WGS

It was decided at an early stage that WGS should be divided into two Suh-groups; Sub-group

l dealing with time frames, and Sub-group 2 dealing with legislation. Each Sub-group divided

into 4 Task Groups, viz l-4, which dealt with progress being made in Working Groups 1-4

respectively.

Identification of key issues

After studying the minutes of the other Working Groups, WGS identified and recorded those

key issues which it felt should be addressed by Codesa.

Modus Operandi of Working Group

In order to effectively carry out its duties, WGS established the following:

2.3.1. A process of studying the minutes of the other WGs so as to identify tasks for WGS

such as establishing time frames and the need for legislation.

2.3.2. A mechanism for dealing with decisions which require draft legislation so that the

final documents correctly fulfil the requirements arrived at by the Codesa process.

2.3.3. A proposal for a committee of suitably qualified experts to assist with the drafting

of legislation.

Proactive identification of required legislation

In the absence of firm proposals for new legislation, WGS decided to be proactive and

identified the following:
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2.4.1. Discriminatory legislation

Using a Law Commission draft report, a list of 68 acts was examined to determine

which contain racial and gender discriminatory provisions which may require
attention.

2.4.2. Electoral Bill

Deciding that if truly democratic elections are to be held in the near future, a

suitable electoral act will be required. WGS began an examination of existing

electoral acts in preparation for the drafting of a new act for South Africa.

Monitoring Role of Working Group 5

Problems were experienced by WGS in endeavouring to monitor the Codesa process. This resulted in

WGS Steering Committee meeting with the DMC to discuss the problem which led to the following
decision being taken:

"Copies of the minutes of all other Working Group plenary sessions, together with summaries of

recommendations and agreements emerging from these plenaries, should be made available to WGS

at the earliest possible opportunity. "

The lack of real progress in achieving the goals inherent in WGSls Terms of Reference is largely due

to the lack of progress in the other Working Groups with regard to clear recommendations concerning

time frames and the need for draft legislation.

Matters outstanding

4.1. Terms of Reference

Unfortunately, little progress has been made by WGS, the main reason being that by the very

nature of its Terms of Reference its work is reactive rather than proactive. This has led to

a certain degree of frustration on the part of the delegates serving on WGS.

4.2. Drafting 0f Legislation

While a mechanism for dealing with decisions that require draft legislation has been arrived

at, the following are outstanding matters (see 2.3.2. and 2.3.3.):

4.2.1. The need andlor constitution of a Drafting Committee.

4.2.2. The constituting of a panel of experts

4.2.3. The interaction of a Drafting Committee with existing Codesa structures and

respective govemments/administrations regarding draft legislation.

Recommendation

The dearth of work for WGS emanating from other Working Groups has led to much frustration within

WGS and its members.

It is recommended, therefore, that WGS should only be brought into session when clear agreements

and decisions concerning its Terms of Reference are forthcoming from Working Groups 14.




