
THE ;PRELILILARY NATURE OF TEL COLSTITUTIOKAL LOCURENT
 

Any constitutional document drawn up at this stage must of

necessity be incomplete and provisional. It will be incomplete

because we still await clear guidelines on questions such as

economic policy and education, and because we lack important

politioo-demographio information.

Thus, the political strategy to be adopted in relation to the

mechanisms for the re-distribution of wealth Will have a

considerable bearing on what will probably be the most scruti-

nised part of the Constitution, namely, the rights and dhties

attached to property. similarly, though less fundamental, the

phrase in the Freedom Charter: "The law shall guarantee the

right to all to educate their children" raises important

questions as to Whether private or church schools should have

constitutional protection (our feeling was against, nor did we

feel that the constitution should eX9ressly oblige nationali-

sation of all schools - but we await a report of the Education

working group on the issue. Lastly, it would be foolhardy to

propose an electoral scheme without first having clear informa-

tion on population distribution and likely voting behaviour

amongst the different sections of the population in the

different areas of the country.

The Constitution we draw up will also be incomplete in another

important sense, namely, that it would have to be complemented

by another document which attends to the arrangements necessary

to ensure the transition from the apartheid to the democratice

constitutional order. To take one simple practical point:

a voter's roll would have to be established covering the whole

population. Arrangements for an interim government and for

interim control of the armed forces and security would'have

to be made. There could even be provision for how the

Constitution would come into effect. We could, for example,

propose as an alternative to a hational Convention that our
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Constitution be put to a referendum of the whole people; but

this would not be in the Constitution itself.

becondly, any document we propose must have a provisional

character. If we had already succeeded in destroying the

coercive power of the apartheid regime and establishing

popular organs of government throughout the country, we Would

be able to proclaim a new constitution corresponding to this

new reality. Since, however, the question of a new ConSti-

tution may well be placed Separately on the agenda before

such stage is reached, we have to prepare a document consistent

with a reality somewhat less favourable to our position. Our

'document accordingly would be provisional in the sense that

if the situation were to advance dramatically and irreversibly

in our favour beiore the new Constitution were put into ioroe,

it would be possible to propose a new version containing

provisions reflecting more advanced forms of popular power.
STWTEHENT 0? THE leUCSLEH

All over the world Think Tanks and individual Experts are

being commissioned to answer a problem put in the following

,terms: How is it poSsible to devise a constitutional scheme

for South Africa whereby power is equitably shared between

black and white, where the rights of the majority are at last

recognised but without prenudicing the rights of the minorities?

Le do not accept the problem put in thoSe terms. Just as in

the AlC we do not have majorities and minorities, but only

members subject to the same rights and duties, and just as

the Ereedom Charter conceives of a single non-racial citizen-

ship and sovereignty belonging to the people as a whole, so

in a free South Africa we will not have legally constituted

majority and minority populations; Lajorities and minorities

will constitute themselves - as in any other country - on the

basis of voting prefcrence and not on the basis of skin

colour or origin. Even if voting behaviour happened to

coincide exactly with race, which we know would not be the

'case, this would be on a voluntary basis and not in terms of

an imposed and unalterable constitutional principle.
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Re feel the problem should be re-formulated in the following

terms: How is it possible to design a Constitutional scheme

that: t

i) Grants to the oppressed majority their just
national rights;

Outlaws racial disorinination in all its
forms;

Ensures the complete dismantlement of apartheid
structures and their replacement by democratic
ones;

Prevents the resurgence of racist policies
and programmes, whether in their old form
or new ones;

Overcomes the effects-of centuries of racial
domination and inequality by ensuring a
Substantial redistribution of wealth and the
complete opening up of access to facilities
for all;

anourages the active involvement of all
sectors of the population in government and
economic and cultural life;

Promotes the habits of non-racial thinking,
the practice of non-racial behaviour and the
a0quisiti0n of a genuine, subjectively-held
patriotic consciensness;

Creates conditions for the speediest achieve-
ment of these goals with the least possible
disruption to the tranquility of the country
and to the production of the goods and services
necessary for a decent life for the community as
a whole? 7 , , ht

3xX Guanmdtes .tha, gCCUVJL pxeiess iif' lif t/1 aetueuemwt WM 370%: siefwt ?M MSome Ye huestions a a
xiy k CawxfzfafTVk.

Five key questions emerged from the discussion.

The first related to how we should deal with the so-called

problem of power-sharing or the rights of 'minorities';

associated with this is the problem of existing property

rights. t
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The second is how to reconcile the principles of freedom of

speech, organisation and of electoral activity with the need

to combat the stimulation of racial and tribal division and

hatred.

The third is how to devise an electoral system and appropriate

structure of government that will give the best chance that

the electoral process itself and the government elected will

encourage in the Constitution.

Fourthly, how to devise forms of regional and local government

that will be consistent with the constitutional aims set out

above 0

Fifthly, how to establish mechanisms for maintaining an

ongoing legal system while rapidly dismantling the legal and

institutional structures of apartheid.

(i) The Problem of 'Power-Sharingf and the
'Rights of Linorities'

Our vision of a non-racial, democratic and united South Africa,

and the constitutional scheme which will flow from it, has

three great advantages over anything whieh the various Think

Tanks can come up with. firstly, it corresponds to the needs

and wishes of the overwhelming majority of south Africans.

gecondly, it corresponds to internationally accepted democratic

theory on constitutional matters.

Thirdly, it correSponds to the fact that ever since 1910

South Africa has been governed as a single united state (the

relatively new Bantustan scheme never having achieved

legitimacy either internally nor internationally).

In effect, what we are asking for is the democratisation of

the basic constitutional structures that have existed since

1910, but making them truly representative of the whole

population. As far as we are concerned, the basic guaraitees

that no one will be oppressed, harraseed or humiliated on the
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grounds of not belonging to the 'majority', are essentially

political rather than legal.

They lie in the character of the Freedom Charter and of the

ANC. Anyone seriously wishing to ensure that all South

Africans; independently of race, colour or creed, have ant

honoured and active role in the new South Africa, can do no

better than to support the campaigns led by the ANC for a

democratic South Africa. Constitutions can be torn up or

departed from, as we saw with Ian Smith's UDI and with the way

the voters? roll in South Africa was manipulated by the

Nationalist Party. What is vital is to have a government

committed to non-racialism and experienced in the practices

of non-recialiem, in other words, a government led by the

ANC; In addition, there are obje ctive factors which provide

a material base for the development of non-racial government,

namely, the economic interdependence of all the people of the

country.

It will make political sense for any new government to do its

utmost to maintain high levels of production and therefore

to draw on the skills and menagerial capacity of all sections

of the population. This would facilitate the implementation

of the social, economic and cultural transformations envisaged

by the Freedom Charter.

In short, our basic position is that we believe in a constitup

tion which guarantees democracy and equality and which seeks

to prohibit the violation of the fundamental human rights of

any citizen, whether black, white or brown. In this sense,

our Constitution wcould have the same non-racial character

as the American Constitution, and like the latter, which has

an Amendment expressly forbidding slavery or practices that

bear the badge of slavery, could include a section expressly

forbidding apartheid or the practices of apartheid.

The other schemes being put forward are fundamentally different

in concept. What they have in common is that they cannot

break away from linking political rights and race (tribe).

6/0... 



Race and tribe become the foundation of all political thinking,

and their main constitutional problem is to devise a scheme

that permits something that can be called universal suffrage

(thst is, everyone has the fate, even if in different terri-

tories ahd only for people of their own race or tribEI. so

that it can be said that power is shared and all partihipate

in government, thus producing a state that can be accepted by

the world community. We may take it that the concept of

partition and independent Bantustans will be progressively

Vabandoned, although the Bantustans will continue to be given

important roles in the new dispenSation, The basic schemes

for preventing what is called 'swamping' of the whites are

as follows:

Confederation - a voluntary association of independent tribally.

and racially based states, having loose central authority

which represents them all internationally and is re8ponsible

for certain agreed matters, such as a common finance policy.

Federation - this is tighter than.a confederation, in that

the central government has far more authority and the federal

units, though sovereign in certain Spheres, are not independent

states. Thus the Soviet Union is a Confederation (the Ukraine

and Byelo-Russia are represented in the General Assembly of

the UN) and the USA a Federation, even though both are called

a Union. In the South African context, various versions of

federation are projected. There are the variants based on

the old race federation of the United Party, that presupposed

a territorially united country but a federation of traces in

a central parliament. A quadricameral Parliament would be

an example of a federation of this kind. Another variant'is

to permit the racially selected members to function in the

same chamber, but to reserve certain themes - called 'own

affairs' - to members of a certain race or tribe only. A

further variant is to permit mixing and voting on all issues

by all members, but to allow for racial group vetoes. h

All these variants are anathema to the ARC - voting according
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to race, legislation according race, vetoes according to

race. How any of these schemes can be regarded as dismantling

apartheid is a mystery.- It is not only that their results

will be bad, preventing the emergence of any government capable

of dealing with the whole heritage "of apartheid. The very
electoral and legislative processes will be designed ts

encourage racial and tribal identification and diviSion and

entrench apartheid right at the .heart of the Constitution,

More serious attention needs to be given to three other

mechanisms that might be used to introduce racial vetoes but

indirectly rather than directly, that is, organising the

governmental structures; electdral system and scheme of
protected rights in such a way that a de facto white veto

exists. This is a dangerous area where one can be sure that

the anti-ANC Think Tanks will be well serviced with democra-

phic and opinion poll information. The least that we can do

is to avoid ourselves putting forward schemes that will have

the result of denying the people a decisive say in government

and their just share of the country's wealth. At the same

time we can confront the problem of 'allaying minority fears'

with our own proposals so that the .initiative rests with us.

What we can expect is an attempt at a regional sub-divisionw

of the country so that power is decentralised and the central

government relatively ineffective; voting schemes designed

aggregate all the non. and anti-ANC forces; entrenched clauses

which will require special majorities; other clauses of a

social and political nature which will be disguised as relating

to fundamental human rights and as such be inviolable by the

legislature even with a hundred per cent majority.

We believe that we can put forward a constitutional scheme

that acknowledges and grapples directly with'the central

problem. The basic problem is not that of political represen-

tation or of cultural identity. Democratic principle requires

one person One vote, each vote to have roughly equal value.

International conventions and universally recognised standards

require non-racial criteria for the suffrage and the composition
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of legislature, executive and judicial bodies. There are no

natural territorial divisions that correspond to areas of

compact majority ethnic occupation, which could aerve as the

basis for a territorial federation made up of national states,

on the model; say, of Yugoslavia. Nor are there compact

majority linguistic areas which could form the basis of

linguistic federations such as Belgium or Switzerland. The

real problem lies in how to combine implementation of the ,

programme of redistribution of wealth contained in the Freedom

Charter with active involvement of the present dominant minority

in future political and economic life, all the time encouraging I

a free and active association of all with a view to creating

a genuine common citizenship, Put another way, how is it

possible constitutionally to fulfil the historic mission of

restori mg the land and its resources to the people, while

at the same time maintaining the economy at a high level, 30'

that what the people inherit is an ongoing affair and not a

memory of past riches? How can one encourage the collabora-

tion of working-class and professional whites as well as of

the more enlightened sections of the capitalist class, without

postponing forever the Just economic'and social claims of the

mass of the people?

Our basic proposal is to combine Bill of Rights with a consti-

tutional requirement on the stete and all other bodies to take

affirmative action to correct the accumulated social and

economic inequality of the past. Certain rights, such as the

right to vote, to worship, to be free from racial insult shall

be inviolable. Other rights of a s ocio-economic nature shall

be protected but subject to the overriding need to take affir-

mativ e action to redress the inequaiity created by apartheid.

The term ' affirmative action' was created by the US Supreme

Court as a device to correct manifest inequality in 115 society

based on race or sex. Sometimes called 'positive discrimination',

it has been used to require employers to give more job oppor-

tunities to blacks, Medican-Amerieans and women. It corresponds

to requirements on local authorities to desegregate housing and

on school boards to provide busing to bring about integrated

educatibn. Though its effects have been limited in the USA
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hoennsc of luck of govvmnnlnt anthuaitan; ta ta. South African

acn3981. airln forceful praaluro tron thy peopln and govexnnuts.

1: could prov! an crroctivu instrnnunt Kb: pranoting subntantiv.

land ordnrly chanss). (It :- toxin noting that than it call-

to ncttins cut fundaaantsl human rights. tbs Artisan Charter

on Human and Paoplou Right: 1: a rclativnly attuneud duounnnt

which includes tho lo-eallnd Third Gonaratian o: rightlg Eh.

First ancrntian art tbs claaaicnl liberal right: containad

1n the UK Univurunl Doelarutian, tho Sosand I10 tn. $9.131

Ecanaaio and Politigal Right: containod in UK Guarantiuna at

tho 1960'I-cnd the Third includac-thp Right. a: th. Paeplea

to POI... Dovvloplnnt and t'cloan Easirannint).

B: affirmativn nation I. noun the duty an the tatato mad other

bodies to turn aotivu atepu ta alter the structures of inaqna-

lity inhnritod tram the past. Its advantahn to tho 10:39:17

oppressed in that it states clear 59:1: and can be legally

antarcod with the full powur er the State. It: advantagua

to than. obliged to make altczatians to p&ttazns cf anploynunt.

housing and so an, arc thtt 1t 3179: scopi tor'nogot1at1an and

voluntary acquioloanca, 1a : proeoss that eta ha gaitxncd by,

clout criteria. ana encouxnsaa an orderly rudnstion or lngqunli;
ties that takna aanount or prioritina and tho tins factor. a

zinc. this is a key and innovative concept in the South Arriaan

contcxt. 1t: inglieatiaas hnrit full study.

?hia is rnlativuly sang in constitutiannl tazas. 2h: 239.69:

Charter as.w911 as inttrnational eauventiena require that thc

printico of national, truca er aolahr discriminatian sad -

contampt uhazl ha a punishabln crinc'. In this Ianne, trtcdnn

o: spench and of crgazisation shall be aubnnct to the dxyrosa

Ind ovurriding constitutianal prvviaians preventing the

 d1aaam1nat1on of racist 16933. g. feel that tho prumctian ct

tribalitm and tribal divisian uhauld be eovurod in tha sans

W0 ' .

Our constitutional draft prensupoao in sannral a multiplici$y
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0: partial :34 the 0:1a&unon at what 13 rutbrrud to as

political pluralism. Th1: would not permit. hawaver, thc

:ornntionnf purtioc rsltrictod an tuninl or trihcl basal,

.er partioc do&13:tcd to prbarumnpa or rnsinl or tribal division.

nor vnuld othor partini er innividnaln b0 pcrnittcd to indulsi

1n raoinlist or trihaliat pruaagnadn at activity. As fur a:

oleotcrll activity 1: conaornod, the 1310etoral Act Ihuuld

prurtnt participutian by orglnioutiual eonsti#niod en purely

racial er tribal buses or which cunpaign far racial er tribcl
division. The constitution should nuke 1% 010:: that campaign-

ing on tn; basis or prnnatins the perpetuatian ar rw-introducn

tiau or Apartheid shall )0 prohibitld.  

vyr???)ETII'TifiirllEEJIB33lg I13($5; u:

The two anor proh1 ms in this 81.3 rulatc to whcthsr ta

propane a ; rcaidcntial er a Prime Einiatizdal type of 39103:!
nsn$. and whnthnr to adopt a vating sywtem based an ainslo .

mambo: canntituoncieu or an prnportianal roprnaentntion. who

tue qusatians ax. intarlinkod ana definiti ve answers cannot

be given in eh: shaman. of hard and rtliable informatian an

population aistributian and likuly palitical pretbrnnccs.

- The first elentiona I111 bu thy most important an... tar thoy

will data:linn the will hold tha ruins of lagialntivt tad

cxncutiva powtr at the tin; than tn: Canntitutian cant: inst

force. What we offer at this stage art eoxtain prtliminnxy

prutortnnos haste an general infernn$1an presently available

ta tbs movunant.

In.3resideat1a1 systama, the Frcsidcnt is both head or State

and head of Government. The se-callcd ixncntivn ?reaident,

such as in the United 3tatns or Irnnno, exnrcisasveonsidarablc
power, both directly and t&rough the patranage he or she has

to offer. Ecrmall: the President is olee%od by direct vat. of

the total populatian and holda attics indapdndnntly of tbs

composition of tho lasinlature.

In the Frime kiniltorial system, the E334 at State may be a
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constitutional mm m: a Pmi'mt chum by Pulimt, _
but the head 0: tbs amt 1- the Prime Want. nonnny '
chum to tow I. govumun an the bui- c: 1am.m party
or coalition at putte- that mm a meat: 1:: Pulinuat. '
m Print mum qua origintod in mum: um wad .

1i: wntmco to the fact that the continuation 01' the mama:
"arm the establishment or mnmtu-y sovereignty nut that
WW1: pcuona should be head or auto and had or sovmt.
Today. the Prime Watmd syntax in to be found 11: tom:-
Britiah columns as well a certain Sundinavian ma other
11on European tutu. am or these countries are nonunion.
but mt m rapublica, with a Freudmt n ma '9! state.

(Similarly, urtain countries with Executive Presidents have
Prime minister: at well 0.8. Zambia. Erma. In those comm"
the Prime Minister attends to m): 01 the Minus o: the gown-
mt am of thy lounlatm. but the pcmn really in nomad
is the Preaidmt). m mint Repuhue of Serum Atria manly
changed to: fret. a Print W31 to a Enumtial styh at
somt. '

Our Mame: at this stage in for an Executive Punidmt. W0
tool that the mtu 1113. and strong. clear and directly
1051mm 1W9. capatally' in nu ml: yuan of thc
nut Cmtituticn. Ems; the me ha: manual: more popular
support than any other grouping. and nine. it has pmntiu
of anger pmaeetion, an incidental election would u. ta ho
a relatively new man: of mm ABC leadep at the
government. Certainly, the A156 would W1! 1! the syntax
me! in my Latin American countrics were adapted, molly,
tho Pnniduntial candidate who set: the highest number of mm
on the first mound is eleaud, em if he or she does net 50%
an absolute mdority. But if m Frauen system um adapted,
namely, 11' na cmdidate get: m Mints Morin? cm the first
rowid, a second mum! is hem: at which all the candidatu
stand elm wept the top m. the chances at m we victory,
although still strong, mum be amt named. I: tn: m
were to command a clear abselutc majority in the country o:
the ardu- ot, seq. 60 par cant. than 01th: tin Presidential or
that Print Eminent). system man who an Alic-led semi,
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It, houbvur; tn. ARC had mart support than an: oth-r body.
but cannandod support of only, say, 465 of tho vutars. a
study would haV. to be and: to 92 than. the Itcoad prtxcrunnil
would 39 at the other 60%. ionld thqy all rally bnhtnd a .
"oohprualaa" canAidatc in an allinnon against tha Axc, or would
a3 lsast 10% g; for the A30 ound:da$uxv?l ihoro Irv circuantanoon
that! a solid 40% vote Ior'oandida$as far Pnrliallnt running in
a nultluparty eonttst 1a singla-nnnbar constituanciaavia lure
rolinbln than in; salt pericntugn 13 a two-parxan runnorf in
a Preaidantial race. Thus in Britain taday, tbs Cananrvntivn
govnrunnnt has a hug. uaJority-in Parlianant with unly chant
40% of the vote. Labour, the 3:2 and tho lecral Party sharing
the rust of the vntoa between than. In rooomanAIag : dunner!-
phic and opinian survuy, '0 art n03 nascenting that each and,

ovuxy proposal or ouzlahuuld to nude 4gpcadant an oyinian
p611 knoulndgp of our popularity gt any stage. But w. 1001 u.
should be armnd with as much informatien as is'ohtaiaable 1n'

order to lake the bent docisionsA

Our provinional vicw tan that given the importance of the
Prtnidcnt 'I etfioo, eanaidaratian nhculd b. girth to homingu
a Viea-Prtaidant running on the 53n& ticket as th e Prunidant.
A3 in thy Annriean syntax, candidatoa for Prnnidunt. Al in
tho Alnrican qystun, candidates nor Arnaidtnt and Viac-
President would run togpthar. Ehn disa&vuntasn at having a
Vico-Pr'aidnnt 1: that it datr acts tram the affine a: Fronidunt.
and keep: an important figura in an effing withont'clear
functlana, lav. to be a reservu 1n cane the President is incapa-
citated. thy udvantasa in that in the GViat of incupacitattan
or donth,.the anecosaion is guaranteed without the necd for
froah oleotiuna until the turn of attics run: out. In aux
concrutc case, assuming an Arc pcraan wtzn elected President,
no tall the vicc-pruaidmnt could exsreiao important functiana
inside the ARC itself. A thira leading figure in the governaant
would be the Prims'riniater. wins. function it would be to
chair the normal business meetings of tie Cabinet and to steer
legislaticn through ?arliamant.

These sum. aensidtratians Inula apply in relatian to the voting
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lyltcn for thy lcgislnturo. 2h; tin 3313 ponlihilitiou arc

the ailazn-Iu-bur cnantitusacy Ivuttn or proportientl ruprtala -

tatiwn. Until n91, tho ranilf lagitlaturoa o: Sauth ktriaa

base hart bean oleetea an tn: basis of single membcr constituan-

oun. run 13 4mm from the British system. The emmv _

1. dividnd up 11m: mum am mud (constitmues) 1.14.31th

Iccoreing ta certain criteria, mn1nzy populatian strength. In

tn: South African syntcn, tbs oundidatc in each constituanoy

who acts the hishnat vat. - cvun 1: not a majority 91 the

votcl cast a 13 dielnrtd elected. In the Prisca system,a

second round of vottng 13 held betwecn the tap two atndidatcl

to unsure that tbs uinnnr has at lugs: 50% at ths votes cast.

I: thc'quastian at delimitation 1a,1upartant 1n proa1nt day

South Atr1ea. it '111 be gvum mart so undar ta. new Canstitntion.

The effect a: the :parthsid ayatun in to dividn tbs pcpulat1an

apatially in taxis o: 130%. .Conntitucncyboundnraea could be

drawn in such u'wa: Is to encourage croaauraco vat1ng, or else

they could fallow uzistias hous1ng pattozn, 6r all: have a

mixture of the two. Our obaectivn ahauld be to croat. an

oloctoral systam thaQ:

That all nactians of the population are wall represantcd

1n Parliancnt;

Thax tho moht progrtssive elements in each community hey:

the bent chance of election; .

Thus. we wauld 11k: a qynttn that encouraged black suppart

for pragrussiva whites withaut encouraging knits support for

raaotianary blaoklt Thaugh the actails of delimitation at

this 3%.:n 2304 not ha gpne intc. 1t 13 1MQortant ngt to forget

. thnir significan13 in thc averall nchame.

(Special cansideratian would'hawa to ba given to tha poszt1an

of minnuurknrs and ether migrant warhars. Thu gnaeral :0011ng

was thax thay angula vat. in the axon whera txey worked. :0 as

not ta Inccurase gennia identifiaaiion.' But consideratian

nhau11 alse be given t9 their feelings an the matttr (23 extra

item for the propeaoa Bnmagrnphio-pslitieal enquiry).m

also ta tbs impact on voting halanoc in aria. there the 1H0

1s rulntivuly 3%:ung and ralntivwzy uuak. In ganeral total,

in 2001 that tbs Canstitntian should appear manifoatly tl1r and
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dtnocrttie and not loadod 1: tasuur o: tbs Ale. In: at tn:

Ian. tint. it would ht wart. thin teolilh to gratuitenaly 1

introdus. provisians which uunhlncd thn alcotorll prospects

o: the 3x0. '

Given thoir grout ntrutcgic lign1:1calzc 1n r.lntian ta thn

achiovumunt or the ggaln of tho Cunstitution, tbs compcsitiun

o! the three Commissions tutti on special ixworiansa.

Proportional repruscntaticn rou%s an a ditrcrnnt idea. In its

tullslt form ptrtaoa put up linta'on a national basis. with a

candidates in ordar at prertxnnoo. %he number of candidatOtw 

electld will be prbportianal to the vets: cast tor that lint 1

in relation to tha total number of veto: cast. Thus 1: a party

lint sat! 20% of tho veins, the party will act 20% of tho aptta.

&o prattnt a proliferation a; small partioa, u naminun peraantagn

say. 5%. 13 aouttinns raquirld. Eany variatians or this system

are possible. 1n.$hmbabwm, pgr. applies, but in relation ta

113%: in aight diftaraht prsvincaa. This giv a acme intimacy

1n ra1at1an to vniora and candiantOI. while maintaining the

principla of acatu-in portiun to votes.

In tezns of etfietcnt, stable gnvarnmunt sensitivu to the Will

or tbs pcaplc, thnre arc arznnants far and against both ayatuns.

The quaatton 13 not one a: 'pure' theory of governmant. bux of

which, in the concrete aituatien of bouth kfrica would be most

likely to prcuot: the implemantution at the Fruedom Charter.

There 13 no%hing in the Charter itaolf.to fnwnur-one systam

K over tn: othgr. Our initial preference is for the singlc

number eonstituansica. whiah anecurnae tho formatian a! national

yarties, and which have the advantag- 92 being alraady wtlln

known ta our p9091 (1t udght ho poasihla simply to take tho

axiating provinians for the white assembly and dilate the'

racist claua-s - 1t wauld ho aifficult to refuta the arguaant

that 11 it was 390d enou&h fur tbs whites rcr 75 years, why 1!

it not good enough for us?

This 15 an 8:03 that used: much situation. 2h. old mystca or

administratian divisian balsa an nntianal, pravincial and local

15/. ... 
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level: vita think Inst of us are xlnilinr 1: air!ad1 bnias

dismantled by the roam. mica mks to establish mm

typo local sovurnlant with an olanunt or 'urhan blnch' pestici-

pation. as'ths D3513 for building u p tram tho bottan-and

perhaps can any making the rigicn the deciuivu unit in tho

wholt goveraalnt strunturu. At thy"uann tins, pogular 

insurrectianary-type ltrugglea at the local lcvnl hnvv orvatcd

tho anbzyoa or futurt units or eomnunity sovurnnunt at the

local levnl. -

Tho quentiaa at regional and Inca; govnrnlant thsrhtoxc hnsv
alrtady alsunsd oapoainl nianificancc, and since 1t_.1e at

than. lovuls that aanerutc qpaltiann such as housing, gorvioaa

and odunation arc dealt with an a day to day btlil. they will

obviaualy ho tvnn more impartant in the future.

As tar as thy rusian 1: calnnxaod, thorn ax. cviaunt laminin-

trativ. :ixmit advantagpa in suhadiviains such hag. axial as

the Cape Pruvinan into rusianu. B$t cat! has ta ho tnknu.aaw

to allow regionalinatien to booomg another tuy o: interporuting

the Bantuuttnn .3 parmnnnntlx undardovulapod tauddl an&-
rnacticnnry units into thy new gavurnmnntal structure. In

gnneral terma, tn hava ta awaid persitting the torn 'regiann' v

to becamt an appaxently neuxral $esaription for a $outh Africa
dividcd into ethnic haaelandn. in the contrary, the rogiana

an :nviaage ahould be dtaiunnd ta counteract the isolation a:

the Bantustans and t0 premate the intraduetian to than of dnancran

tic orglnc at self-govnrnmsnt. as tho ?ondoland uprising '

annonstratod many years ago, the ptauant eummuhitien haw: ltxuns

tradition: at cummnnity gavurnnent. In our view. bcunasriea

lhauld It arnln, both at the rwgional and local ICths, no 38

is mum that rich and poor mu m mamaod side hy amt.

fhis has important implicatiams fer finance as well as for

hrcaking'douu ptttors of inequality;

tbre
Our point of dcpartura theru/shsuld ha that rnsianal and local

gpvuxmnsnt structuxns era iagortant because:

they deal with cencrite queationa dirnatly atr-etias tho

11v3a of the paople:

16/oboo 



They insulv. 13:30 sactiun: of tun pepulstian directly

and activvly 1n qnnltiunn at govurnnnnt;

Whey will b. tn. scene: at circa: tranarbznaxion at the
11ina of the pcaplu.

We dc not, hautvar. cnvissgc the rtgiana a: being a substitutc

tor a centre. or that natiannl policy should to undo at the .

regiannl levtl. W0 havv t0 Incouragc 311 tbs peoplc in all

nrnas to think of thamaeIVta ac Wonh Africans. to taka-cn 3.

national viaian. to'bc sensitive t0 and esare of ths'comglcxity

and diversity of all at South Africa, to take an the dimanaicn

of the country as a whole. We should oppoa. Balknnimatian

of our thinking as much as w. oppost 1: 1n relatian to our 'W

political system.

Any qystum at local zovarnmsnt-wc devise Inst also tat: aacount

o: the roalities of our eitioa and towns. East or the white

population 11v.a in the urban crust. Sine. thaw! are likclyW

to be more black ruactiannr1en than whithpragr0331Vil, an

alliance of whites and reactionary blaaks might be able to

captuxu control at major cities, it careful attqntian in rat

paid ta ta: yroblem. Dtmocrttic control or SOWETO is was

thing. Dchoozutic central of Greater Johananshurg is aaathsr
(an: :00: her. the impertanee a: blank unity as the basis for

winning over significant auction: of the unite community to

support thn.?ruadom Chartcr)o

It is obvioua that a suppleth put e: the "dmpml
dpinian ctu$y IhGuld be a ates: of lcenl sovurnlnnt, including

quostians of finance. Who poasiblt naminintrutiv! diviaian 62
south Attica into rtaiana.alna requ1run nor: praaise intcrattiun

than H! possum: I$ prvaun t.

(v)

'mzxmmnm-vmmanc
As 2!: an the luv itself 1: conocnnod, 1t will be possible 29

h!!! a gpncral conniitusiannl olnuio to tan oftlot thnt all 13"

not rupusnnnt to tho Canstituzicn rumain 1n fore. until nnandnd

V 17.7-00- 
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or rtpculcd. ,Ooxeain aparthcza law: could h: listcd in n

schedule and rcpealca antonaticnlly (0.5. than. that rostrict

freedom of chain. in rolatian to uhnru to livu, trad: tic.)

Others that are ohnaxiaun because a! tacit 2351-1 charactur.

but 'hzch hnvn important practical ccnscquanoou, sunk :-

paynant ef teaehnrl' Iuaeu, paamant of rent otc.. cauld be

rupealed in part (the oyanly racist elanaca( nut not1;n_3gig,

pcudiag aubmisaian to the Affirmative Action Commission panning

new legislation. The dannn-Dutah Law, the Campaniea ants nan

so an will continua until altarod h: subsequunt lnginlatian.

apocial attention would need to be paid to the future a:

traditional (cugtannxy) lay, bat this need not be a nonstitu-

tiemal quastiau. unleaa 1t 13 felt that axnoytians to the

sactian on Pundsmlntal Right! and Duties of Citisnns nhould ho '

and: so a: to permit inconaiatant traditional 1:: practices to
continua.

Our yrsvisional view is that no such exncptians ahnu16 be pexaittod

' and that thraughunt thg country an a whole community caurta at

a grass roots luvol ho cruatta to rnsolvo disputas'uithin,a

defined oompatanco aooarding to rulavaat legislation (perhaps)

to be codified and simplified far application at this levnl), V

interpreted 1: tbs light of the principles 0! tbs Cenatitnxiun

(or the Freedom Charter), applying traditianal manna and

practieea 1n cartain urge: whern theat are ant incansiatant_'

with the constitution. Thus lane ovaraus rurarms such an that

relating to the aabor&inate paaition of African widows, wuuld

be innsdiately effectoa. while othar quostiana, Inch as ths

legal status of labels could be atu&1ed.

The ailerable rnoord at it; south African courts in rnctnt

scar: strengthqn: eh; elnun.that tbs Judiciary ntcds ta be ,

trunntoruad to lake it a truly rcptnlunt2t1v2 omzan that can

be relied upqu $0 inplunnnt :nthnr thnn frustrate the terms of

the Canatitutian. ?AQ zudiciary a: at pzuaant'conntituttan,

with a few honourable n:ncptians aonnistn or 9018338 1333013
ilbund with tha ayarthnia philosophy. Its, tit fran2natigpting

'_ tho evil c22ucta a2 aparthgia, and tax from using the limited
pawcr at their diupcnal ta denounce torture and abuses, hat:

13/QOQ. 
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covered up for the police and authority. As such it is thn
last organ that could be given the position of.wntchdog or the
Constitutian. In particular, it would be unthinkable to entrust
the vast programme of social and economic reform contemplated
by the concept of affirmative action, to the scrutiny of these
Judges. Parliament is the place where social and economic
issues are decided. Cur proposal is that consiaeratien be givun
to the creation of a Constitutional Commission under the control
of Parliament to supervise the applicatian of the Constitution.
the Commissian could have a Judicial acctian to 81V! advisory

opiniana en points of interpretation. The Constitutional
Commission wculd liaise closely with the Affirmative netien
Commission, but not be drawn direetly into its day to day
activities.  '

A third commissign with important functiane especially in the
perioa oz_trunarormatxon woula be the Public Service CQmmiauian.
The present body bearing %his title would have to be tharoushly
democratised so that a new body oauld sup&rvise access to and
promption,w1th1n the Public service. Although 'Party political'
criteria in the narraw sonse should not be used, willingness
and pruvnd capacity to wnrk for the fulfilment of the Constitution
nhquld be rvgarded aa an impor ant factor to be taken into aseount
together with technical qualificatians.

Qhe great prbblem hgr! 'will ha to givv the public service a .

democratic and non-ranial character as quickly as possible while

causing the-least possible disturbance to the carrying out of
functions such as transport and telecammunicatione,

Granted the strategic importance at these three commissions gm

carrying out the fundamental gpala of tbs Constitution, great
attention would have to be paid to their membership. Our _
propoaal is that appointments should be made by the President
subject to ratification.by a apecigl comnittae appointed by
Parliamant. Lhia would signify the involvement of both the ,
Execjtivu and the Legislature in ensuring that the best Ccmmisaiann
arc appointad. 
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