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30 May 1991

To Members of the Constitutional Committee

You may be interested in a couple of items concerning our
dEalt ERR N e R it SH

Firstly, I enclose a copy of a letter written by the former
Taoiseach (ie., Prime Minister) of Ireland to Louise Asmal.
Louise solicited this response after I had told her that
Garret FitzGerald had spoken favourably about our draft at a
conference attended by Zola, Bulelani and I, among others, in
Boston in March 1991. FitzGerald's response is important as
el icin o tReomll yiialqualbl Eiled@iliawye s bl tve myiiin filiuen tal e in S FE
circles where he is considered to be a top intellectual.

The second concerns Judge Olivier. Yesterday, I received in
Dublin an aggrieved 'phone call from The Netherlands to say
that Olivier was participating in a 'secret and confidential'
meeting at the Hague organised by the Ministry of the Interior
for Dutch lawyers, civil servants and academics. He was
seliling@hitsEviernsi onite FREheRBitliNe R ghtsiand ¥ is@rse porte diite
have said that there was a 'large measure of agreement'
between the ANC and the Government on this issue.

It seems to me that Olivier is embarked - and has been now for
some time - on a strategic venture to sell his approach. He
has therefore travelled to nearly every major - and some minor
- European countries, holding seminars with Law Commissions
and government departments. There must be some kind of moral
s HIESERE S oriin S R

Thirdly, I enclose a copy of a recent article by Dr Asbjédrn
Eide, or Norway, on implementation of economic and social
rights. From our recent seminar on the Natal North Coast,
this area emerged as one of the liveliest areas of contention.
Although Eide refers largely to international standards, what
he has to say is relevant, pari passu, to our domestic needs
and work.

G

Kader Asmal

Telephone 01 772941
Telex93782 TCD El
Fax 772694
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Mrs. Louise Asmal, L7 iNengatdh ILEKels
Hon. Secretary,

Irish Anti-Apartheid

Movement,

POSR® 10
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Dear Louilse,

I enclose a note haveRwiRittenSen gch e ANCHs SR o - Ridlah ts S whitch
reflects my i il Joekehtne bl el EeisiEen e Elliicilels | ol
speaking ther i Heisse s vesstheloppenEun sy s golin giinitciso
much detail.

Yours




Note on Working Document by the ANC Constitutional Committee on

A Bl el Rl ghtsiiforiatnew \Southl Africa

I am impressed by the provisions of this Bill of Rights, some of
which appear novel. Ehettabellition tof S capital P punishment i Ehe
right to judicial review; the right to information necessary to
enable citizen Bl makelSefifectivel Wselt of e thelr Sinlghts o Ehe
provision of the law to provide remedies for sexual harassment,
abuse and violence; the provision against discrimination against
ilsion that in proceedings dealing with

ideration should be the best intere
Eoe @eiiileh] 151 : U relEheSinErodustionteotmig imum
SEanedaird s nllE R 1 on A helpreovi sTonsthatiieducationtishoul di be
"ected towards the full development of the human personality
wialempliEy : all these are examples of
1 lch I am not aware that provision has been made in
@ e Gon siti st R sEo RIS o R glit s, They are to be widely

welcomed.

TheSconcent) thatice el hiEsEc h Nl e s Rt e ced o dvie Where
provision is mades by law for reforms that would be accessible in
cEE UM d cnole ot llciSoichie Bydil s 8 allfcens GrUcElvel Sapproachy o
maximising freedom while recognising the need in certain

ilgiciFamicle S ciaity b ielavie n shlon sl el Iliic N i nife e st t hat R could

giftEecinnmanSEitahit s Tcelsheapti el e ferencetpre cliudinglany thing

ba ges  Cenge latidien anEaricrilne Willde sealbiemenic  daeil mikelonms




bearing witness and commenting on the actions of the State, while
SEdcETarting he coperation ©f Chuieeln cncl SiEsigd, g Wellhitelale

Moreover the realism of a number of provisions which provide for

PEOS Eese velinmeieneniEdsiionie Encasiine sSSisUclilalsEE el nelafiiis g tiion

©f basic socialteducational Weconomie, and welfare rights and
for a progressively expanding floor of enforceable minimum rights
wich  speeial sttemiplorn Fe  RuErlElow, Shelkeer, el eare,
Edlcaion andit incomel s el ais palc g s ase B a Eh eirt i sa ma lias
PEEVISLIENE L fespeet G beugc-labllichine  CRHEiey  SEEESE o GlhEEm
water and appropriate sewage and waste disposal and a progressive

e ans lonor T ecec- s oS e ceondait vl cdiicasitlientan d pre s clhigol

iTagtltutilions .

The provisions in r=spect of property seem well balanced, given
the need on the one hand to tackle the extreme inequalities of
diciE it fon F o E D e P e AR SieEess st RS et i Altaalic el anld Honithie
other hand the desirability of offering reasonable reassurance

to existing property owners.

One or two matters strike me as being capable of giving rise to
g EE ety isuchEa sEitl e lanket provision against detention
Wilthels trilal s tihelireasonitor which ), however I ulilviundens tand
sk o] Sl el e ERES ollie At i clanif e cpe Rilenice ) e a nid s b e Sl iaelai o F
PrRevils enishiocmg it N elf i o Sise c lla te ittt hil ot h e s Pl white b S i
believe can be important to prevent pressure by trade unions on
individuals. But overall the document is one which will be
welcomed by anyone interested in the expansion of human rights

worldwide.




I Slaemilel ace! TheE my EoREnes e Ehesl @i & jeelliligilctein Vialinneie

expert knowledge of human rights provisiens in countries other

than Ireland.
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Re-drafted Provisions - May 1991

Chapter

Article ? International Relations

(1) The State affirms its devotion to the ideal of peace and
friendly co-operation among states founded on
fnitennatitonal s sitiic eNandSme Bl Ey ST n S D s Eieil s i it
shall respect the rules of international law in its

relations with other states.

In its international relations, the State shall be
governed by the principles of national independence,
EespectElforhiimaniriahtsiittheS i ght¥e fpeopilie s R tol s el t
determination and independence, equality among states,
the peaceful settlement of disputes and the promotion of

international peace and co-operation.

The State shall strictly observe the principles of non-
interference in the internal affairs and good

neighbourliness in relation with South Africa's

neighbouring and other states. Except for the purposes

of self-defence as determined by the Charter of the

Uniited@NatilonsiNoaiin plunsuliteo flanvil spe cillaliire que s B bv:

the United Nations or a regional organisation, no

military contingent under the direction or control of the
State may be deployed outside the State without the

express authorisation of the National Assembly.

Through its membership of regional and international
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organisations, the State shall support the establishment

and maintenance of a system of collective security and

the creation of an international economic and social
order capable of safeguarding peace, Jjustice and progress

among peoples.

The executive power of the State in or in connection with
< >

its external relations shall, i ordance ~ ' .22

of the Constitution, be exercised by or on the authority

of the Presidentf,

For the purpose of the exercise of any executive function
eEEhe Eéate oS Inlc onnecCEIien! witﬁ/its external
relations, the~President and the,dgginet may to such
extent and subject ko such condikions, Il anys i asiimaysbe
determined by law, a;;TI\of/gr adopt any organ,

instrument or method oﬁ/ﬁigﬁedure used or adopted for the

like purpose by the-members of any international or

regional group_of states with which the State is or

becomes associated for the purpose of international co-

OpehaEleonE RN dsEeESHOANCOMMENBCORE S BN




Article ? International Law

(1)

4

b

Unless otherwise provided by the Constitution or any Act
of Parliament, rules o customary SLio) ional law s

nding on 0 S SRR g St S s
be binding on the State amd sha1 £ egr A\’
of South African law. Such rules shall directly create
rights,and»&ﬁﬁés’f@f‘inhabitantswfk persons - within the]

of _the State. Th —£ SpE nce gver existing
ordinary~%awé~ef~%he*stafez

SubilecEEoMtEhelprovatsiion sSEotMEheRConsEitutiions
international agreements binding on the State shall form

aniince gralSpar o ERMtheflawe o fRSouthEAE = lcal

In interpreting the provisions of the Constitution or any

FawsimalicountNeENliawvinavare SonEmtomthc BEoltlowincqRas

interpretative aids (i) rules of customary international

law (ii) the provisions of international agreements

bindingReontthersEateR it rRe general principles of

‘Eﬁte onal law enshrined 1;\the Chart;}\of the United

Naénons @p5 g an& other\internatidnal or regional human
rlqﬁks conventloé\whlch has been o;\may be cs\nluded !
whetﬁ&r or not the said instruments or V. (O)E EﬁEm are f/
\blndlné\ on the State. & _,\///
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Article 2 Right to Asylum
1 The right to asylum shall be secured to aliens and
( ) E \9\,&&(\5%(“

stateléEs\fleeing persecution as a result of their

activities on behalf of democracy or national liberation

or because of their political beliefs, race, religion or

membership of a particular social group.

The status of political refugees shall be defined by law,

in accordance with recognised international standards.

No one may be extradited for political reasons.

No one may be extradited for crimes which carry the death

penalty under the law of the applicant state.

Expulsion, deportation and extradition shall be decided

onilyibyjudilcialttauthority:




eff_vernment e
¢ &QMh‘hﬂ<0§

organisation of the State shall include

ocal authorities.

Ihelstructure, S funcktionsfandtorganisationiof ¥ leocal
authorities shall be regulated by law in accordance with
the principles of administrative decentralisation, the

need for democratic control and promoting local

alicalpe e Foryghisigprpose, South Africa shall be
divided'E¥iiawfinkgkkbééi areas of authorities,¢M @&\ﬂdg &”ﬁ
¢Qm§££sing«metxgpeiiéhn+~u;\an,dis;;;gg_an@wrural
district councils- é\ffh}QQ‘”,  C“g i 4&@&

The determination of the boundaries of local authorities

ntp jaccount

108 ion of urban and

developmental needs and\the in

shall be geographical ~ron takin i
geograp }@&N (K!'\! Z ¢

rural areas. No reference to the race, colour, ethnic
origin or gender of the inhabitants of such area shall be

taken into account in such a determination.

Thelorgani's altilon®e f¥e achilocalfautheriityas halbiliin'c liide¥an
elected assembly or council, freely chosen by direct and
universal suffrage, according to the system of
proportional representation. Such an assembly or council
shall have powers of decision-making. There shall be
also be an executive organ responsible to the assembly

for the implementation of its decisions.
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Persons shall be qualified to vote in elections for local
authorities either where they live or where they work.

Every qualified person over the age of 18 shall be

eligible to stand for and vote in an election to a local

lieloEicalisl e THaE qualifications and registration of

voters, the method of election to local authorities and
all ‘other matters dealing with oeor incidental to’ the
administration or functioning of local authorities shall

be determined by law.

Local authorities shall have the power to make '7ﬂ?£ .

regulations or by-laws which shall not discriminate on

ChEonelE. O erel, Colleonie, @wisiel erzaleplsl @rg cEnGiEiz, St

powers shall be regulated by law and may provide for
Shel = superviisilonforiicont zolebyiithelregiionaliortiie

central government.

Local authorities shall have their own assets and
financial resources. The system of local finance shall
Bele s tabililshedibyanlawssT el SitatelshaltISat misa =N a e = okt
apportionment of public funds and by the provision of

central 'grants correct: thetinequalitiestofiresources as

between local authorities.

The income from the management of their assets and the
amounts collected from the use of their services,
together with any central government grants, shall

constitute the local government fund.




Juppeon Al e [pgrdsd o
N~ o J\U\I\ SL\ /Q\e\\/yu\ @/ ?&%Q WL [)VD i ‘LJ

Local authorities shall be obliged to take corrective or

remedial action to remove the imbalances or inequalities

in the provision of their services and in the employment

©iF Eocihiz SieeutiE ey sEeEenn df'previous caeiiall o gender

discrimination.

Provision shall be made by law for the general oversight
and supervision of local authorities by the regional

assemblies or by the central government. Such powers'|

shalliliffiinciitdeltheRrightitolprovilde R fommsubsElEuted

services within a local authority when it is either

unabllel or unwilling Eel delse.

k\’ ’\A{ AN [\,MQ% ) o\Y ( Q& e Q\Q t JT\\\Q\

\ o, i
TheBQrEStéen% shall provide, ‘by way of an annual report

to the Senate, a general statement concerning the

administration of local government throughout the State.

Local authorities shall permit free access to the members
of the public to all meetings of the council or assembly
or to any of its committees, save where considerations of

pUblSlicls alfe fvReortEheNp Lo te cEi'onBeoflconEild e nitialiE e

privacy, as determinediby law, provide. . Everyivoteriinia

local authority area and the press shall have the right

CoRSecekkiandr ebtalininEFeoENaElloRE AEONEaNI e alNrauChoElEye

under conditions to be determined by law.

Local authorities shall be obliged by law to establish
structures to consult and, where possible, involve in

decision-making, civic bodies, trade unions and other
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community organisations in their area.

Chapter?

Article ? Electoral Supervision Commission

(&)

There shall be an Electoral Supervision Commission which

shall be independent and which shall act impartially.

The Commission's functions shall be determined by law.

Without prejudice to the generality of its powers, the
Commission shall supervise the registration of voters and

shall have the functions on all the matters which by law

pertain to the organisation and conduct of elections to

the National Assembly, the Senate, regional and local

authorities.

The Commission shall be consulted in relation to any
changes in the electoral law. The Commission may propose
changes in the electoral law and practice to the
President who shall table the Commission's comments or

requests before both houses of parliament.

The Commission shall establish regional and local offices

for the satisfactory conduct of its functions and all

functions performed by the central organs of government

or by local authorities shall be transferred to the

Commission.

The decisions of the Commission in relation to any
complaint or any investigation shall be binding on all

persons.




The Commission shall ensure that the electronic media

conducts its thedr operations and activities as fairly
and impartially as possible during such periods as before
and during an election referred to in paragraph (2). The
Commission may give such directions as necessary to
ensure the necessary impartiality and fairness. The

Commission shall determine the extent to which the press

shall be obliged to provide a right to reply at the

request of an aggrieved party during such elections.

The Commission shall determine the extent to which
parties and candidates shall be entitled to reasonable
access to radio and television during such elections and
shall determine by regulation the conditions for such
access.

\
The Commission shall prepare a report at the conclusion
of every electiop referred to in paragraph (2) above for
the Pé@%&ﬁ%%%f@h “shal table the report before both

houses of parllament

The Commission shall comprise of a president, who shall

befalijudgerort the ¥ SupremefCourtandinot s fewerithan five

or more than nine ordinary members. The president and

the members of the Commission shall be nominated by the

President and confirmed by the National Assembly and

Senate by resolution. The President and the ordinary

members shall serve for a period of 5 years, unless
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removed before the expiry of that period by resolution of
each house of parliament. Every member of the Commission

shall be eligible for re-appointment.

Chapter 2
Article 1 Delimitation Commission

(1)

There shall be a Delimitation Commission which shall
consist of a president who shall be a judge of the
Supreme Court and five other persons to be appointed by
the President with the approval of the National Assembly

and the Senate. Every member of the Commission shall

serve for a period of five years unless lawfully removed

before the expiry of that period by resolution of each

houseRorparltianenizuashecviEshaltSbele b i IlelE o e

appointment.

The Delimitation Commission shall discharge its duties in
accordance with the law and this Constitution and shall
report to the President who shall table the Commission's
report before the National Assembly. The President shall

implement the recommendations of the Commission.

The duties of the Commission shall be to fix the
heonndanicsHerEN:Ec glonsEancamleca Wl Ethomattic ST h e
determination of such boundaries shall be without any
reference to the race, colour, ethnic origin or gender

of the inhabitants of such areas.

The number of regions, together with the factors to be




i

taken into account for determining the area of regional
councils, such as population, size, economic viability

and other interests, shall be fixed by law. The criteria

to be taken into account for fixing the area of local

authorities shall also be determined by law.

The boundaries of regions and local authorities may be
changed and new regions and local authorities may be
changed and new regions and local authorities may be
created from time to time by the President but only in
accordance with the recommendations of the Delimitation

Commission.




