
 

RESOLUTION ON CONSTITUTIONAL ISSUESAfrican National Congress
51 Plein Sum Tel: (01 1) 3301236 -
Joimmcsburg 2001 Fa - uwnm HAVING NOTED-

333.23.233.07 R8815 INEi
1993 '06i 0 2 The clear linkage between constitutional principles, the constitution-making process

and constitutional structures, powers and functions of SPR's as apparent in

th-it paragraph 6.3 of the Second Report of the Technical Committee on Constitutional

Issues.

 

 
NEGOTIATIONS COMMISSIONM'

IT IS RESOLVED THAT:

1. The Negotiating Council proceeds to negotiate and endeavour to agree on

T0 : REGIONAL SECRETARIES
the constitutional principles tecommended by the Technical Committee as

h
set out in paragraph 2 of its Third Report, and the detailed principie dealing

with the allocation of powers to different levels of government as set out in

paragraph 3 at its Third Report.

FROM : HASSEN EBRAHIM

(Administrator)
, There is a need for the adoption of a Constitution for the transitional period,

the text of which is agreed to at the Multi-Party Negotiating Process:

2.1 Which shall be drafted in accordance with the constitutional principles

DATE : JUNE 02. 1993
agreed upon in so far as they may be applicable;

2.2 Which will provide, inter alla, tor iusticiable tundamental rights, the

structutes of national and regional governments and their respective

WW powers, functions and authority; and
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- . . . As well as which will provide for the procedures telating to the

Kindly find undercover hereof a copy or the resolution drafting and adoption of a Constitution by the elected constitution-

unanimously agreed to by the Multi-Party Negotiating Process maklng bodv-

meetmg 0n the 01 .mee 1993' AS .you WI" nOte tbs ANC . Now thetefore the Negotiating Connelllmtructs tho TechnlceICommitteo on

refers to the Transmonal Constitution as the Transmon t0 Constitutional Issue: to make tecommendetlons to It on:

Democrac Act. Th' ' '
y .18 was the Smelssmn made to the MPNP 3.1 The powers, functions and structures of the SPR during the

and accepted. In this regard, we also attache hereto a copy of transitional period;

the Technical Committee report dealing with this matter.
3.2 The constitution-making process to be followed, including the

. _ .
structures that need to be estebiished for the purpose;

Please expect Bulletins Numbers 26 and 27 givmg a report on
'

3.3 The procedures to be followed In the drafting and adoption by the

developments In due course'
Multi-Perty Negotiating Fowm of a Constitution for the transitional

period;

The procedure to be followed thereafter in the drafting and adoption

of a Constitution by an elected constitution-making body.
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The People Shall Govern!   



CONEIDENIIAL

THISREPORTISEMBARGOEDUNTIL12300
SecondReport119Mm!

ONFRIDAY28MAY1993
consututtonalprinciplesandpnncmlesonSPR'smseparateparagraphs.

Togethertheyconsututeonebodyofconstttut'tonalpnnetples.o

1993).Forthesakeofclantywedealwtthgeneral

 

THIRDREPORTTOTHENEGOTIATINGCOUNCILONCONSTITUTIONAL

y1

PRINCIPLESBYTHETECHMCALCOMMITTEEON
.wehavenotyethadaresponsetoparagraph3.6ofourSeconoReport.Inthe

CONSTITUTIONALMATTERS
-'cswedonotintenddealinInthisrertthhtheutuot

27May1993

mcummn:3POqC:no

  
contedetatton.How.11atall.aconfederauoncanbeaccommodatedwuhtn

Introduction

onesetofconstitutionalpnnclplesmaydependonthatresponse.

1.1wewererequestedbythePlanmngCommttteetodevelopourSecondReport.GeneralConstitutionalPrinciples

onConstitutionalIssues(19May1993)soastoformulateacomprehenswe

setofconstttutionalpnnc'tplee.andinparticularpnnCtpleeonthepowers.md
.TheconstttuttonofSouthAfncashallptovtdefortheestabltshmentofastng1e

functtonsofregionstoservethepurposesuggestedbyustnparagraph6.3ul1
soveretgnstatewithademocrattcsystemor'govemmentandacommonsouth

ourSecondReport.

At'ncancutzenshtp.

Wedonotthinkthatanygoodpurposeth1beservedbyattempttngtoanalyse
.Theconstttuttonshallbethesupremelawoftheland.shallbebtndmgon111

eachofthesubmissionsmadetousinordertoIndicatethetypeofconsntunon
organsofgovernment.shallprohibitmmandallOtherforms0!

thatiscontemplatedbythevariouspantCtpants.orhowtheydtfferfromone
dtscnm'mattonandpromoteracialandgenderequalityandnattonalumty.

another.Wehaveconsideredalltheproposalsputtous.andhavedectdedthat

wecanbestgiveeffecttotherequestfromthePlannmgCommttteeby;,Thereshallbeaseparattonofpower:betweenthelegtslature.executiveand

formulatingasetofconsumt'tomlpnnc'tplesfordebateIntheNcgouatmg:
,udtciary,withappropnatechecksandbalancestoensureaccountabtltty.

Coun'etl.lnformulaungthesepnnctples.wehavedrawnontheCodesa;
rcsponstvenessandopenness.

documents.andonourownknowledgeandexperienceaswellasthek

submissionsofthepamctpants.
.ThejudiCiIl'yshallbecompetent.independent.legtumateandImpartialand

.
shallhavethepowerandjurisdicnontosafeguardandenforcetheconstttuuon

Thepnnctplesthatweofferfordebatedonotaccordwhollywtththe
andallfundamentalrights.

submissionsofanyoftheparties.andweapprecnatethattheyareltkelyto

meetsomereelstancefromallofthepamcipants.Itseemstous.however.
,Thereshallberepresentativegovernmentembracutgmulti-panydemocracy.

thatareasofagreement.disagreementandpossiblecompromisewnllemerge
regularelections.universaladultsuffrage.acommonvotersroll.and'm

fromthedebateonourreport.andthattntheprocess.thepanicipantsmy
"new.M001139mm",

beabletot'tndasoluttonalongthelinessuggestedbyusinparagraph6.3out

Ithemmanmu.mu:
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Provusion shall be made for freedom of information so that there can be open

and accountable administration at all levels of government.

Formal legislative procedures shall be adhered to by legislative organs at ail

levels of government.

The diversity of languages. cultures and religions shall be acknowledged.

promOted and prmected.

Collective rights of self-detetmthation in forming. jomtng and maintaining

organs of civil society, including linguiszic. cultural and religious associations.

shall. on the basis of non-discrimination and free assocmtion. be recognised

and protected.

all shall enjoy universally accepted fundamental rights. t'reedoms and cmi

liberties. pr0tected by entrenched and justietable provmons tn the constitution.

The legal system shall ensure the equality of all before the law and an

equitable legal process. The principle of equality before the law includes

laws. programmes or activities that have as their object the ameliomton ot' the

conditions of the disadvantaged. including those disadvantaged on the grounds

at race. colour or gender.

The status of traditional leaders shzll be abknowledged and recognised in an

appropriate manner in the constitution. Unless provmed otherwise by

legislation. indigenous law shall be applied to the extent that it is compatible

with the provisions of the fundamental rights contained tn the constitution.

Provision shall be made for particxpation of minority political panies in the

legislative process in a manner consistent with democncy.

WAEMMAElm
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:14 Amendments to the constitution shall require special procedures mvolvmg

specn'ied matonttes.

Principle: dealing with the allocation of powers to different levels oi government

3.1 Government shall be Structured at national. SPR and local levelst

At each level of government there shall be democratic representation.

Each level of government shall have appropriate and adequate legislative and

executtve powers and functions that will enable each level to t'uncuon

effemively

The powers and funcuons of each level of govemment shall be detined m the

constitutton. Amendments to the constitution which alter the powers.

boundaries. functions or institutions of regions shall tn addition to any Other

procedures specifted in the constitution for constitutional amendments. also

require the approval of a specified majority of the legislatures ot the SPRE.

and if the amendment concerns Specific SPRls only. the approval or" the

legislatures of such SPR's will also be needed. A

The powers and functions of each level of government may include exclusive

and concurrent powers. as well as the power to pettorm t'uncuons t'or Other

levels of government on an agency or delegation basis.

Each level of government shall have fiscal powers which will be det'tned in the

constitution.

A Financial and Fiscal Commission. tncluding representatives of each of the

SPR's. shall be constituted to advise the nationzl government on the

distribution of financial and fiscal resources.
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Fiscalandt'manctuulocauonsbythenauonugovernmenttoSPR

governmentsshallbemadeonanequitablebasisaftermungintoaccountthe

nattonalinterest.dispantteswithtnSPR's.theathceoftheFinanctaland

FiscalCommissmn.thepopulauonanddevelopmentalneeds.admtntstrattvc

responsibilttiesandOtherlegtt'tmatemtetestsofeachoftheSPR's.

Thefollowingcntenashallheappliedmtheallocauonot'powerstothe

nattonalgovernmentandtheSPRgovernments:

3.9.lGeneal'

39.1.!Thelevelatwhtchtheretsmostcontroloverthequaltty

anddeliveryofsewices.shouldbethelevelresponsible

t'ottheexecuttonoftheprogrammeorthedeltvetyof

theservices.

Thenattonalgovernmentshaltnotexemsettspowers

(exclusiveorconcurrent)soastoencroachuponthe

temtorial.functionalortnstituttonaltntegntyot'the

SPR's.

Intheeventofadisputeconcemth;theIegtslauve

powersallocatedbytheconsutuuonconcurrentlytothe

nationalandSPRgovemmehts.precedenceshallbe

gtventothelegtslat'tvepowersofthenational

government.

____'_.__---'_

1nlento.mt.meteu-weMmennuveu-olIMnoononCoutmwOptionmlthenImoucetwhu

I'ocGoo!Momed0SunBonnyMbyIgnu.Il'omenume-emnllemonyatSaul

Atriu-olomen-pollute!"mane.newaMan.I9"bythecumlumenMovement.
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3.9.1.4Wheretttsnxessaryfatthemantennhceutnauonat

Standards.themaintenanceofeconomtcunttyrthe

mamtenonceofnattonalsecuntyorthepreventtonatt
i

acttontakenbyoneSPRwhtchtsprejudlcnltothe

tnterestsofanotherSPRorthecountryaswhole.the

constttutmhshallempowerthenzttomlgoxernmentto

tntervenethroughlegtslattonorsuchotherstepsasmay

bedeftnedtntheconsututton.

Theessenttalpnnmplesot'theconstttuttonmcludtngthe

fundamentalrightscontainedthereinshallapplytoan

organsofthestateatalllevelsofgovernment.

Wm

WheretheretsnecessuyforSouthAfncatospeakvnm

onevotce.ortoactasasingleentity-mparttcula:tn

relationtoothersates-powersshouldbeallocatedto

thenationalgovernment.

Whereuhtfonmtyacrossthenatton'tsregatdedas

tmpomhtwithregardtoapantculutunctton.then

poweroverthatfunenonshouldbeallocated

predominantly.ifnotwholly.tothenational

government.

Whereminimumstandardsacrossthenationare

regerdedasimportantforthedeliveryofpublic

servtces.thepowertosetsuchsuhdudsshouldbe

allocatedtothenationalgovernment.

rtcnucu.coumconmm'mmttutu
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The power to pmmou: inter-SPR commerce and protect

the common market In reth ot' the mobtl'tty 0t goons.

senitccS. capttzl and labour. should be allocated to the

national govemmentt

W

SPR governments shall have such powers. etther exclusnely or

concurrently with the national government. as may be necessary. tnter

aha. tor the purpose of regtonat planntng and development. and the

delivery of tervtces and asoecu of health. welfare and educatton.

wtth'tn thetr boundaries.

W

Where mutual co-opem'ton is essential or desmtble or where tt 1)

important to guarantee equality of opportunity or :ccess to J

government service. the power: should be allocated concurrently to the

nauonal government and the SPR governments.

WWI:

Powers which are not spectt'tcally allocated in the constttutton to the

nattonal government or to an SPR government. shall Vest tn the

nauonal government. altemmively tn the SPR governments. (This ts a

fundamental issue which calls for a political decu'tont.

YIM$ALWMTDNAL
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asymmetry

Certam pames have made submtsstons to our committee that the constttutton should

make provtsmn for SPR asymmetry. Reztonal asymmetry may mantt'est ttsetf tn the

followmg ways:

1 l fmmmwmmmmmm b

It stands to reason that a mmsure ot' geographtcal and demographtc'g??mhetry

wtll extst amongst SPRhs. If such asymmetry becomes disproporttonate and

creates possibtltties of economic decline or disruptton ot' inter-regtonal

relattonships. constttutional mechanisms could be applied to rccttt'y the

posuion (cg adjustment of SPR borders on a basts of consent by the people

concerned and approvzl by the respecttve SPR's as well as the nattonat

legtslatum.

'v . ..

There can be asymmetry in the allocatton of powers and functtons. In the

submtssions to out Commtttee it has been suggeswd that SPR's may requtte

different powers and functtons depending on their location. the nature and

extent of the development that has taken place tn a particular SPR. and even

the composition of the populatton. It has been suggested that asymmetry could

be extended not only to power: and t'uncttons. but also to matters such as SPR

citizenship. and the recogmtion and use at languages.

155111399011 asymmetm

There can be asymmetry in the institutions of government. te dtfferent types

of legislatures. dtfferent electoral systems etc. There can also be asymmetrical

instituttons. te different institutions for the accommodaton and recognttton

of traditional leaders. and linguistic. cultural and retigtous groups etc.
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HMAW

SPRguvemments.msututtons.funcuonsandpowersmaybephasedInat

dnt'crentttmes.

Wehavenotdealtwuhasymmetryasapnncxplebecausett15notcleartouswhatthenews

ofanthepartiesareonthisissue.Thepnnciplesthatwehaveformulatedm:orgeneral

aonandonhtnottohamradebateonasvmmetrv.

WaDe..
5.

HattersmakingtheconsiderationoftheNegotiatingCouncil:

5.IMatterssuchasthepowers.tuncuonsandbaundanesoftheSPR'sandlocal

governments1nthetntenmdependondecmonstobetakenbytheNegouanng

CouncxlInregardtotheprocessoftransmonandcanonlybedealtmm:mer

suchdecxsionshavebeentaken.

Theprocessofdectstonmakingwuhregudtotheallocauonotexclusue.

concurrentorresidualpowersspecificallytodifferentlevels01government.

ISamatterreqmringpoliucalnegouationinthelightofmureport.Thetinal

modelshouldheonewhtch.Interaha.tst'tnancnallynableandconductvelo

ctfecuvepublicadminismtton.andwhtchpromotesnattonalunuy.icgtumate

regtonalautonomyandculturaldtvcmty.
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(11) Allocations by the national government to iocal governments shall ordinarily

be made only via an SPR government.
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Status of bilateral decisions.

Elections
2.1. Date of Elections

2.2. Voter Idenitification and Registration

2.3. Voter Eligiblity

2.4. Independent Electoral Commission including its powers,

duties and functions.

2.5. The Role of the International Community

2.6. Administration of the electoral process.

Free Political Activity

3.1. Climate for free political activity in the TBVC and self

governing areas.

3.2. Covert operations

3.3. Repressive legislation

3.4. State controlled media (including those in the bantustans).

Constitution Making Body

4.1. Composition

4.2. Constitutional principles

4.3. Special Majorities

4.4. Time Frames and deadlock breaking mechanisms

4.5. Threshhold

4.6. Constitutional Panel/ arbitration

Interim Government

5.1. Legislature

1.1. Composition and Structure

1.2. Decision making procedure

Execu5ve

5.2.1. Composition

5.2.2. Presidency

5.2.3. Decision-making

5.3. Regional Administration

5.4. Reincorporation of TBVC areas

5.
5.

.2.5 



6. Transitional Executive Council

6.1 . Confirmation of WG3 proposals

6.2. Terms of reference of the Sub-Council for Defence, Law

and Order and Foreign Affairs.

7. Independent Media Commission

7. 1 . Composition

7.2. Terms of Reference

8. Unilateral Restructuring

8.1. Economy

8.2. Media

8.3. Health/ Education/ Social welfare

8.4. Local Government

8.5. Land

9. Multilateral Negotiations
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NEGOTIATIONS
INTERNAL

COMMISSION
MEMORANDUM

All Members of the Negotiations

Commission

HASSEN EBRAHIM

ADMINISTRATOR

Date: 18 June, 1992

Subject: NEGOTIATIONS COMMISSION

MEETING

The Commission will be holding a meeting on Sunday

morning (20 June) at 1 1hOO t0 13hOO on the 9th Floor in

the Boardroom. it will deal with the preparations for the

last week of multi-party negotiations prior to the

scheduled Forum which takes place on the 25th June. lt

will also deal with the reports from each of the Technical

Committees.

This is an important meeting. Please attend,  



The Great Debate
NAIMJ(3(pr

X
NmWh/Ar3 Groundswell _

meets0M1 1
0AD 01100;?kg the African NationalCongress

meets

r0undSwell

W11W1KK&LQ .
WWW 0 Mn, ' 1 .

: Monday,26 April-Tji 5' y, 27 April

DAY 1: Monday, April 26 J '

08:30 - 092h00 Registration, tea & coffee
:9

. I
TIERS OF GOVERNMENT , "453.: as. ,1 ._ : 111-5, _. _

09:00 - 10:10 Central, regional & local governments: Who does what? NXJQ

10:10 - 11:20 Regions: Where and why? WbiQ, ./

11:20 - 11:50 ' Tea & coffee

11:50 - 13:00 Collecting 8%V1 1/
and redistributing taxes

13:00 - 14:10 Lunch

THESTA TE & CIVIL SOCIETY

14:10- 15:20 .-- Ensuring accountability Wk ._/,

15:20 - 15:50 Tea & coffee

15:50 - 17:00 Democratising security & the public service Wk /

17:00 - 18:30 Reception

w2g$1Q 



DAY 2: Tuesday, April 27

  

08:30 - 09:00 Tea & coffee

A DEMOCRATICECONOMY

09:00 - 10:10 Property rights & the land issue MxKxQQ/x %'

10:10 - 11:20 What rights should be included in a bill of rights? 7X 126$/

11:20 - 11:50 Tea & coffee 5WxN

11:50 - 13:00 Opening up the economy T&QWD W-

513:00 - 14:10 Lunch &

RIGHTS
,

14:10 - 15:20 Affirmative action 9/1ng /

15:20 - 15:50 Tea & coffee

15:50 - 17:00 Helping the poor: & g. '/
Health, housmg, education K4

17:15 - 18:00 Press conference
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African National Congress
Tel: (011) 330-7236

Fax: (011) 330-7119

Telex: 421252

51 Plain Street

Johannesburg 2001

P O Box 61884

Marshalltown 2107

 

NEGOT!ATIONS COMMISSION

TO : MEMBERS OF LEGAL AND CONSTITUTIONAL AFFAIRS
' COMMITTEE.

FROM : HASSEN EBRAHIM

(Administrator)

DATE : May11,1993.

WmmmnongQONguLTATIME FORuM

Kindly be advised that the next forum would now take
place on the 15th May and-not the 8th May 1993 as
indicated. It was thought that the purpose of the
Commission would better be served if it was held after
the NWC Lekgotla and not before. We make apology
for the inconvenience caused. The meeting will be in
Johannesburg. The venue of the meeting would be
confirmed in due course.

Please attend.
met

The People Shall Govern!  
 

 


