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WHO OWNS SOUTH AFRICA?'

CAN THE REPEAL OF THE LAND ACTS DEBACIAUSE

LAND OWNERSHIP IN SOUTH AFRICA?

SOME STORIES

The Bakubung

The Bakubung tribe is meant to Eve in Ledig near Sun City in Bophuthatswana. Some
otmemembersolthetribedolivethere,omersrehseto. ThoseatLedigliveina

shack semement and crime is rife. Thirty years ago they were prosperous tarmers in
the Boons district. living in stone houses surrounded by orchards. ftelds and cattle

camps. The land belonged to them.

The tribe's land was expropriated as part 0! a loroed removal which was
eHected between 1966 and 1969. The tribe was ordered to leave the area in 1965 but
the majority refused to do so despite the fact that their churches and schools had
been demolished. After the expropriation many members 0! the tribe (88 & 150) were
convicted of occupying state land and spent periods in bail. Their cattle were

impounded and soid and the peopte received no compensation. Stilt they retused to
move. Then in 1969 ten leading members 0! the tribe were arrested and charged with

terrorism. They spent 9 months in jait before the merges ot terrorism were withdrawn.

They left jail tree men but men without homes. The prison authorities delivered them

' 'Hho owns South Africa?' This question is posed by
Albert Luthuli in his book ngJngggglg_gg (Collins 1962). He
answers the question by saying : 'Hith the exception of a small
number of voices crying in the wilderness, the overwhelming
majority of whites reply that South Africa is owned exclusively
by three Iillion whites.' The concept or ownership is deeply
disputed in South Africa. The inlinent repeal of the Land Acts
sets this dispute in sharp relief. Hhitel clail that legal title
is the only valid reflection of legitilate ownership. Blacks
clail legiti-ate ownership by other values such as birthright,
belonging and occupation. This paper atte-pts to show that these
opposing views of ownership can be reconciled in a stable unitary
systel. Thus the con-on English usage of the words 'to ovn' and
'ounership' is adopted throughout the paper. To have applied it
as a strictly defined legal concept would have been to favour one
side of the dispute. 
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toLodig.MLodg&wydiscovuodeNotfwywuohjail190househoidheads

hadbomwmodurdMvawdem.

TulandatLodg' isr 'otedhmenarmotumsMangope.mePresidem

01W. M&dmmwomwrmmda

mwmoteot. waworefubiddmtokoepcmue. Othetgrwpsioipeopie

havemovodimolhesamearoa. Frun1w9lhotrbveuoanpensauoqsothat

Moaidro-ostablishtfwkives. DespitoalMonatsttwyhavemveueoqvodthe

woompmsataylaxdnaMSunanOjnxnfaWoompmsagonm

wasoliotodformexpropdationneveragroodmo. M1988uqu1mwmxs,

Maunpostadworerepriovedtruntuoodremoval. Theilimelmnloesprodtmoand

smehmniddedmvm.mmw. Lastyegrtheoepartnwnt

dwmummdoddodmsdmwummmwums.wnen

mmwm.mwmmwmmmnmmmemmswere

published. Theywmmnot TNDepamnemdAgriwluxalDevelopmenfammouncgd

M'noagricunuallandwfidihadbewoxpropriatedatmeamerstagen

acoudeaptevhsconsoidaanoicy.wibosoldhepcelqthi The

Baklnxnhawhtorptmedhsmmwmreprieveoimmoghboursas

opotingmwayforthomtorogalnmslipdmw.

ThoyuonmdxbckiethmthengudtheTshsWnaareawhosehrms

wosddmmofumusataqumdmmwhhanndredperoeqtbpnds.

TheMlonguaroscattorodalovorhtheEaslernCape;myoouIdnotsurvwoInme

loniblocauitionshmresemuwmshmiskamnahoek. TMBakubungare

mmmmmepmdsmgmnwwwmmnqar

vmmmwenmejwmmhaopfmlsmmmstoadw!

Moshoeu Fwotfwroroupshavodsoboonmovodontothesatmpoooedbm.

Bocausomtmdwasnotoxpropdaodtfnyuonotmodbythegovermnengs

mdonakinononosel'n. Woovmuholdmmhmsttormmandsodod

nolnoodlooxpropdatommwgainmiotoit.

Tho Goodpevmden and Welgevondon people like comuoss chefs have

mmwmwmmmtmmhmmm

mdtokoopvnpronisesmadoatmmotmremoval. Wappealslalondeal

em.hAugus!19%MlawyerroceivedaleMrhuntMMimszotDevebpmont

Aid:

'Inrauytoymxlenorolwuaywsolhmtowonnwaasyw

happtopdatemdtdalyirregdarformtomttwmtordmsm.

Sulhook

OONImSaainokthismcldMWagrmmdlamlmtmiesare

meowowedm. Mwereoonuyaderedtoteavethelalmonwfudwmey

J

haveivedfamanyoenorationsmmdays. Mrehasodtobavo. Theordor
smmmammwmhmmmmtm
gunyolbothtrospassmlogdsquatung.

CNisthaNkosiwhowasayouigngthotumumoumodlheBoawar
andismwbindmdvetykai.wasdwgodwihtuspass.$hohadtobemiedhto
m.mdmmm,mw,wmmmmrs
ofthofarmtoralegedyshoodnarisooatsmdmomenofmdrism. The
mmmmmmmxmmmmmmmuess
dwgesthatbrWasuspmdedsuhnooWNqotuihoopuation. The
twilieshaveoowpiedthefannsincommmdal smwuarmorsarrivod

Wettwyhavelivedbyu'nsystemollabaxmicy. Theyprovidodlaboxxtothe
m,e&merhadhgsheepmSaaM.uwukhgbtsixnmmdmyearanhe
owner'sotherlarmhAmersfoon. Theyrocoivodnowaoos.

Instead they werealowedtoploughfneldsarukeep came. Thoyare surplus
ptoducingfarmers. Theylarmbyuaditionalnmhodsusingtfwirownsoedand
ploughing withoxen. Theyfarm maize. beans. pumpkin and somhum. Between
mmmmmmamwmm. Traysollheirsupbstom
Micansemomemomheunfmmnissbnwossmorivorhomthefmn. Thailand
andhomesteads are separated tromlhorestonhetarmbyarocky mountain.

Ineady1$9$aahookandvariousometfamshmdismdwereboughlby

awealthylanner tromlheFree State. Hisnwmoorsordefodmefmiliesto leave.
WWaderwasmtvaBdasldidnotprovidoforroasonabtemuco. ButthePiet
RetielcourthasnowheldMsumdemmtioohasboengiven. TrisIedloftndings
mattheianiliesweregunyolbOmUOspassa'usquatting. Thefaniliesinsistthat

meyhavealwaysocupioduwlandmwwdwmm.1heuiyskilsmeyhaveue
agricultural. TheirsssetsarealbouUupmlandUwytarm,Mhouses.came,

treesandfneids.Umeyhavehadnooptionbmtoivoalifewfidmasequippedmem
tornouingelsabmlammg. Theydonotaocoptmaxtheycannowbeevidedlran
mefarm.TheyoxpoctodtMIawloprotoam.hstoadithasmadovmahmais.
ltismsmemtvwfmttmhasprosoanodm. Mummyerhas
emtommmmmsmmMebmmeom

tosecureWrightstostayonmtanrwywinotspeaktomnanyme.

Mldrand

lanaelKgosamwasbommafarmhmeFroeStato. WMowasnoNgh
sdxodtherehewemtoSowetotosmmerelamesandhrishrissdmodhq Bathe
couldnotstaywithlhemloa'ever. Sohegotajobasasnaderkataoonstwction
company. Foryearshemovedarwwdmecoxmylivingmditfeletnsites. Buthe
wantedtosemedown. HediosetolivehMidrandWemheadwanersotme
mpanythatempioyedhimare. 
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WoksnotovmstiphMidrand.mplaoeWaMcanlogalylive. Heboined

agapdfaniieswhoriedM-bddhgshanabcalfarmermdivodmerem

contravemionolboththeGroupNemAamdeAd). Thetarmwasbomjht

Iorrodovolopmomamtfnyhadtoleavo. mmmivoatasarinarywhidmgave

Mnrohmbocmsomymdospaate. Bmuwyovorstayodmeirwoloomeand

hadtobaveuwotoo.

Koosanamenselupashadthasquanercormityonlandownedbyme

hsuranceoiMSaNam Saveysotuiseanpshowodmmmakxityofits

ocupamsweroomployodpooplomsinpiyhadmeolsetoive. thinasix

wookporiodmeMidrandTownCunidandishedpansdmecampnumosme

damhiaxswotopustifwdbyiwokhgtmmegalSquamAd. Dwingthistimethe

campgrew homasenbmomofSOloKDlanilies. Ahertfwgtoupolsquatters

mmagedmhlerdidmeTownComoihaanemdhbnsSaNamdidmeMal
demolitionwithitsownbwdozer. Onu'mtdayleadmrosidentswereappearimmme

Wynborg Magistrate'sComondwgosoltrespass.

InmondsonwotmfmiuesgmupmdwemtoKwaNdebele.som200

kmaway. Mbavehormattwoo'dodoverymoningtogettoworkatmdrand.

OthetsostablishodmsemmonlandownodbyuwHouse otRepresentanve

neartho'oolou'od' settlemedeabioRidgo. TheHouse otRepresemativeslsIoath

tousohlogalSquanthamdhmsaidhwmappOytuaneviabnudermtelms
othsriomsolowrmtipunderdvillaw. Thegroupisiogaltyentirelymsecue.

INTRODUCTION

ArwrolonnorlandpoucyMidIdoosmladdresssituationssthhesmanddoes

notadtnoMedgethetennshMthecamnunhiesexptessMneedsand

demands, wil not be ableto slabilisem inequitabte and explosive status quo.

Inthispapamgovmvm'spmposodrefonns are considered. nexamines whether

Wrmmuwswwmmmmruwymnwmwstabuise

asituation croalodbyhisloricdkmstimandirwhable aooessto land. Anahernalive

approadtombtadngMoprooessasludealhgmmtheptobiemsdsoqxhgal

existing imetests in land. andaddressingtm widespcead landlessnessinour country

ispuuorward. NWaprooessotrodistribtmon.wfidHugmcanbeaduevad

harmmrmucmdomsmmmamawthiIbuidastabbbaselorme

newSouthAlrica

WHAT ARE THE GOVERNMENTS PROPOSED HMS?

Presidemaemrkhasmadendoarmmommdwwand1mswme
G(oupAreasActwillberepoalod. m.tooevmwnharooentfymbastwd Bilwitlnot
orlyabolishlogislativebtndsoprotibnprivateradalrestruionsontherigmtom

orloasoland.

Mrdewemhassuessedmmmmtakesplaoohmcontextotm

prindptesdaheenmmeoamry.wmasyswndhd&vidualmrsrip. This

mansthatlandwildxangehmdsmmebasisdwihgbwenwmmm. Hehas
repeatodtyassurediamwrsmatlheirtmedoedsarosowrearijilnothanywaybe
affected bytherepealoitheLnMAas. DrGorritanjoenhasstated regardinglhe
proposedrepealoftheActs,matlandcamotnotboretumodto oonwmitieswhohad

been removed. because such a precedent would cause a revolution throughout the

wodd.

WHAT ARE THE UKELY EFFECTS 05 THIS REFW?

Verytewblackpeoplehavetfwmanympwdmselandmwnemmmprices.

TNsmansthatmerepealwilhavoanirirnaloffectontheracialdistribmiononand.
'Private mmorsz' ollandwithin atroe matket may have a devastating effect given
thebasoonwtidlitismposod. Mostlandhlhehomelandsisnonirnlyregistered
hthenanedthoSothrioanDovobpmeMTmstuhanolandgovemmms.
Howeva,uuerthesu1wodtfissystemMid1wnsknposedbysuwesswemne
govemmtsmiliawdpeoplehemmsqboqnamandUansadhdeudpieces
ollandastheenoctiveowrmolmw.

A'keenwket'waldalowmmdeodholdus.asmmownm.loseu

ottthislandandthorebydspossessmeooam. Vishasaueadyooamedinme
CiskdwhereWstypeolprivatisationlegislationhasbeonadoptod. EveniHheState
recogdsesmowlpantsasmerealmsm'keemarket'wilmeanmatpoamd
NebtedpeoplewilselmeiremMresmxcostolheNghestbidder. Thiswin

bleaktfielasuemmalmmksmwmwmpovmshodmalaeas.

ThedghttobuylmddoesnotaddrcssthedahxsdconmuMeswhowere
lordblyrenmed. Thesopeoplebeimmeirla'uwasstolenfrantfwmandmst

simplyboretunod.wimreparationrmumadebuorder. Emushmwestem
TrmsvadhaveakeadyWodhowWWrespordemMsmteptns
Mmudmsmmmkm. Trueylakemlawmomeirownharusandre-
oowpymekbnd.1hisptmsmeidaknsbohgmanodbym8wtehuodudng
demies,mdmerebyaeathgmevestodmuestshwhatisakeadyhigwy
oontestodland.

Tosaymatredistrwionwiltakeplaoobythoopotmionofrrmmtorceson 
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exisungtittedeedsistopremttnresolutimothistoricaldains. ltwittomsotidate

emwmmeuisnmybemmmkdoosnGreMother

dainstothetandnmutmaybomvmthosedmmdeedholders. lt

marginaisesttwtenddahnddadtgrwpsbyedopdngmeverytermskomwhich

theywere exdudedbytaw. thhveryfewexcepdats.bledtpeoptewete not allowed

tohavetittedeedsa'tdbladtpeopleetepoor.

Attheheanotttisconmsionlsedilenmewtimmsomdthenatureot

land. Landisfwiteandoermtbemadebigger. Onecarmotextendtherighttoland

tothewholepopdetion.hthesdheweyesttwdohtoMeoenbeextended. For

IandtobegiventosaneoneMtodoesn'thavemhhastobetakenewaytrom
someonewhodoes. Mostlanthoutthtcehpdvatelyownedland. Thisissueot

getting. by taking away. is atthe centre otthe lend issue and explains its politically

explosive nature. Mrde Klerk's guarmteethatexisting whitetitle wiltremain secure,

guatantees thatSouthAtriceremahsinwhite hands.

ECONOIItC RATIONALE

me Govemment's decision to de-reoialise by eltowing blacks to participate in a 'tree

market' is fwmty located within oenein economic principles. President de Klerk has

said that individual ownership. the right treety to enter into the tIansactjonal contracts
of sale and lease. and the protection 0! p(ivate ptoperty, are hallmarks ot the capitalist

system. He has oonttested the tailure ot eastem bloc sociaksm with western

capitalism. He has said that his retorm secutes the protection and oontimation ot free

enterprise in South Africa

MWethhgdisuibtmondland.mdtwibeoonsdidatedbymeretorm,

hasnomhgmatsoevertodowiththeprhdpleswhidtheespouses. Existingwhite

titledeedserettmeresutotwarsotcortquesnlandgrantstowhite settters,anda

market which was never free because the majority of the population was prohibited
fruneithetbuyingorteesingland. Privateptopenyhasbeenandstillisa'wtitesonlyt

systeminSouthAtrica. ThosetitiedeedsMidtbladtpeoptemanagedtogetwere
destroyed. And the govetrment imposed a system at effective tend nationalisation in
the 13petcentotSouthAtriceMidtitsetesideforbledtpeople. Iheexpropriation

of black title deeds and the removal 0! over 3.5 million black people are not features

0t 00! distant past. They have continued until the present.

It was not the market but the State which established the present mal-
distributionotland. TheobiectiveottheLandAotandtheGroupAreasActwas

precisety to controvert the wilting sent. willing buyet reletionsz, to ensure that blacks
weredispossessednotpstbypoveny.butbylaw. Presentoaytittedeedsare
Metaebasednotonrespectforpropertydghtsendheedunoloonuw.buton

demalotpropertyrightsenddisregardtorthelawotoontract. Nsomeoneknooksme

downandtekesmyweuemosaymatlcanbuymywattetbadtishardtytoptomote

respect tor the law at possession.
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ThesystemdMiteegMueisbuitmmbies.nmpo&esendrpdce

controls - hardtye 'free market' or rationeleoonomicsystem. Even now. Mrde

Whasdistancedrwnseihunmmvelopmauaawsmmmsm

hectareswmidbeoameveiablelMstatewaetOseqwsmthetponbndMite

agriculturewhichisendemacamyindebted.z TM,retionaleoonomicpdndplesare
suspendedtortheMiteandpowedul.

Given the fact that our system at propetty relations contradicts the principles

it outputs to enshrine. it is at best ahistoa'ical. end at worst nisleeding, to uphold

whitethiedeedsastheresdtendbasuonotfreeentetptiseendtheheemarket

system.

President de Kletk's asswanoes that white titte deeds wil be secured and

protected is an exptessbn not of rational economic principles but ot a political decision

which supports the vested interests 0! white land owners. regardless of how these

interests were acquired.

ALTERNATIVE A

MOTIVAUON 2 VESTED INTERESTS

Strippedothsdisguise.tfisisasinpleendpredictableposhiontoruwNauatelPany

to take, and one which must be taken seriously as representing a powertut interest

group. It is a political reality that there are white vested interests in land. However

untairty they were created. we cannot ignom them. just as we cannot wish away the

tenible suftering and destruction they have caused.

But.itweeooeptthatwemustbeghlromastatusqnotexistingvested

interests, then we must adopt terms which teoognise the vested rights of 3! South

Atricans, not turn the exdusion o! the past into the parameters 0! the future.

There are many dittetent situations in which black people have vested interests
in land, with 0! without title deeds. These interests are mostly renected in the physical
occupation ot the land in question, with one major exception: the dawns ot people
whohavebeentordbtyremovedhuntheklandhivhgnmtomandmare
determined to get it back - communities who never put down roots in the
resettlement area. and for whom survival depends on redakning what they have lost.

'The potential for black sullholder tenets
participation in the South African agricultural
econony' by N T Christodolou E N Vink. Paper
presented at Neuick Park Initiative, U.K., October

1990. 
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Sormmnovedoonnmiesbasethekdaintomeiuigiwmnnsmmtadthat

theyhadtitiedeedswtidtweresimptyconftseeted. Othersdidnothavetitledeeds.

Theimstipwasbasedmegrentbyaukitegovmoraeoergeneral. Still

otherswerebmenduiesduustswtidtresuvedvnlamdtorapatiadarvbeor

cumuitybecwsemeyhediveomlshcemmmndhhadneverbeen

alienatedbywhites. Foralthesepeople.theissmisthattheyownedtheland.

mmmatmwstipwasrenededmpaperdepamdedmthevagmesotdmngmg

Mitegovemorsmdnahwedrridsuabonsmotmmmutheyhadadgmtohmme

furstptaoe.

Hometmds

mesmoonsiderationsapptyhthehomelands. Successivewhitegovemments

dweedmatumewasmppropdatetaUaoksmdappuedvmwsmedapphgand

chaotic systems 0! quit-rent. permission to occupy and trusts. None of these was

consistency or etftdentty administered, but peopte continued to build houses. bequeath

their tend to their ohitdren, term it and transler it as their own. The systems by which

theydidsooombinetribaloustom,whitelawandptxeneoessity.

Townships

Aoomparabtesimationexistsinubmtownstips. Blaokpeopte were prohibitedtrom

ominhouses,bmhnmycaseshaveivedhmekhomestordecades. Therent

theyhavepaidhesmorethanpaidotttheinitialbuitdingoostsandinterestaswel.

Nowtheydaimthesehasesasthekown.mchmeywouldhavebeen,wereitnot

torracialresstrictionsonownership.a

ubourTenmts

A more complicated situation is that ot the labour tenants who live and tarm in certain

) In Soweto, for example, there are 46 227 houses over 30

year. old. In Diepleadou there are 18 090 houses over 30 years

old and in Dobsonville there are 1 502. Tenants in these houses

have had to continue to pay rent well after the costs of the

housing were paid off and for luch longer than the average

rcpayicnt period for a Iortgaqe bond. (Intorlation supplied by

the Soweto, Diepleadov and Dobsonville Councils to the Joint

Technical Conlittee established in tern: of the Soweto Accord.)

9

districtsotSoutthica. Theyarethedesoendantsottanieswhohaveivedon

thtorguwrebmsmhmsheebetuehfustme'w
mnby

virtuedatnledeedgrarnedbytheTrmsvaelRepubucortheCobrdeatal.
Labour

tenantsoontiwetoliveonthetarms. Theydosomderanexptoitativeandleudal

contract. lnexdwangetormedohttomahanseholdmbughsanehetdsand

keepcamlewyhavetoprovideunumemembusottheitaniyto
wuktam

tanner.1hisiswmwm6tdmysaluy.AbuseWhaxs.mbavemda
ssawt

areondemic. Bmlabmxtenantshaveermedtheseoonditimsmotpstbecauseme

systemhasmtedthemtornothingelse.butbeoeuseihaabeentheonlyway
inwhich

theycancontimetoliveonthelandtheybelievebetongstothem.

Wdaimisnotbasedontitledeedsorleaseagrmnts,douxnentsot

whidttheyhavenoexperience. ttisbasedondaimsotoriginalownership,

generahonsdocwpauonandmhsistencemathavhgivedwittintemswhs
dn

denbdmemeducatbn.momyandanyexperienceottrnwiduworld,uwyhav
ea

righttoehstsewretywithinwhatislaniliartothem. Theirdaimishlormedbya

commitmenttoanagriwttural way oHife, particulartyto keeping cattle. and adeep

loveottheland.

PROPOSALA

In all these situations people have vested interests in land, and it is through no choice

of their own that these are not renected in title deeds. To 'levet the playing 6elds'

betore we address the issue 0! redisuitmtion, we must recognise the status quo in the

various forms in which it presents itselt.

lnsomecases itwouldberelatively easy to contirmtheownerstipwtidtexists

inpractbe,ilnotindowments. Thestateoaldsknptyoonterovmerswpottheir

housesontownship'tenants'; anditcoudoomerttheoowpancyrightsotthepeopte

inthehomelandstoownership. Buttereareoesesotwnwmdainstothesame

piece otland.

ALandClaimsCoun

To stabilise the conflict we need to establish a fair procedure tor evaluating and

adjudicating connicting claims. Critical to such a process is deternining otiteria by

which the claims are weighed and considered. For the process to be lair, and to allow

tor de-raoialisation ot the conflict, the criteria should not tavour one group only. For

example. title deeds lavour whites whereas original ownership tavours blacks. But

undertying both biadt and white claims to ownership are similar vatues, such as

birthright, length ot occupancy, productive usage. security ot tenure, protection 0!

investments whether by taboo! or money. These vatues woutd support the claims 0!

both Atrican labour tenants and many Mrikaner tarmers. Since true and other

documentary and verbal contracts are considered important by many South Mricans, 
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mmmmmkmmmmtAMasmem-Ndwgtmbym

alotherdaknsarejudoed.
TMseexamplesotpossUecritedaaretoWetheissue. Theyarenot

suggestedasnecessatyorlinalstendards. Ouestionsothowthedaimsatelodged.
meneuxedtheoanthathearsthunandmeprooessesdeppealueelsomt
discussed. Althesedetailscanbedebatedhothertorwrs. Theoourtshouldbe
ebbtoawudmstip.mmsmpmewsbpraww,mdperhapsdivisbn
ottheland. Aaiticelhnchmwilbetomermtyoanpensetiontorpaniesmhave
anhtetest,butnotneoessaritythestrongesthterest ttmaybethatMileawepany's
noedscenbemetontybynpatiulatpieceonend,theotherperty'shterestscoutd
bewnpensatedbyanattemetivepieceotland,ormoney.

ThogreatvaknotaWCleknsWisthatitsdedslons,beirgbasedon
Mvmtmedewnrimdbymwgsodety.waldfnanyprovideabgnknatetorm

otownerszhsbtuetionszdtaremstableandcontested. Wsentrenches
conwmvabesanhestheneedtorseuxitydtenmeJheecoeptmceoHav
pvooedualtenseaionsmndthewoogritbwolthepmpemrigNs otothers because
thevdwsbyvvtiehtheyuetnteldepptyreciprocalytoeverybody.

Howevet,&wquesumotamtdClahtsC0tngoesmhxtherttmdetirmg
existinglntetostsinlend. Mioitattectsvastnmtbersotpeoplejtisadetensive
modterismtoonwematmdmdtumdmxslyessenedrightstolandaremt
Ignoredordestroyed. ttptovtdestalegalrecognitionotbladtpropertyretationsonly

esanyexisthtmvarmstormshwfudtmethWedoentudesotradal
exclusion.

Maverysmalproportbnotbladtlanddghtsectualysuwwwmwarsot

WWWWVmBuponwdtaseandbase,shaeaopping
endlabourtenarw. Mostpeopleddnotmenagetomaintahtheiridentityandkeep
mmmmmw Milsonsotpeoptehthehomelandsendhsquatter
muehantemuessodispersedmdmpmenstwdmatmeycanmbngerUace
their histOty. Unlike the ommxities who were reoentty removed. or who are
www.meymmlaydakntospedhcpbcesolland. ALand

CtakmCOtmbyiSnaMeooesmhxmerthmedjudicathgexistingdakns. ttdoes
notaddresstheptoblemsoflandtessnessandtheneedtorredisuibuuon otland.

ALTERNATIVE 3

MOTWAHON 2 LANDLESSNESS AND REDISTRIBU'HON

TrwprodemdlandessnesshSmnhAhicaisapoiucalissue,bombecausenisme
resuttol overtly political decisiors to prohibit and destroy black ploperty rights, and
becauseolitsscele. AcoxmtrthidtlessthantOpercentotthepopulationowns
ovetwperoentottheIand.andhwhichthemajorityotthepopdationhasnorights-
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wherbaseaovmetsz-tobeermeataljsimenttymstabb.

TheDebaleaboaPropaYy

Centraltottisissmisecontliotbetweenpropenymdnghtstoland lnorderto

survive. peopteneedaplaoetolive Ittheyhevenorightstolandmdaltheland

arctndthemisptivetelyowned theyaretaoodbyneoossitytobteekthelawand

oooupyorsquatonlendwtidtbelatostosmmelse

ThedgNtopropenylstheodydassicalrumanrightwhichdealswimme

matedalwathheotherserealpersonalandpoliticaHreedoms.1hus,thenghtto

p(opertyistheonlyrightmudtinpingesdirecttyonthematenalrightsotothetpeople

Basichumanneedssxdtestoodandshenercanorwmmetbyaccesstoland Yet

private ptoperty restricts others' aooesstoland thusdepriving them otthenght to lite

WdilermtatsnotpeajiartoSomhAmmhasbeenwidelydebatedwith

reterenoetothemtitutionsendbilsolrightsdotrmmmes. Isitmae

valuableto sodetytoupholdtherightotapersontoownvasttrectsolunusedland

ortouphotdtherightolthepopulationtohaveaooesstolandtoliveon? Some

countries have decided not to entrenoh ptopeny rights in their oonstitutionsf others

have decided to balance the right 0! property by incbding the opposing material tights

ot shelter lite and adequate nutrition tor everybody.

1hecentralquestioniswhethetlandcanbedeattwithhthesemewayasother

formsotproperty. Mostpeoplebelievethattheprotectjon otpropertyisnecessary

sothatwehaveastablewatdhvmidtwecanelexpecttoenioythetruitsotw
Iabowandinitiative. Yetlandisnottheresuttolenybody'slabax. lttsafnitenatural
resourcewhtdtptedatesthetheoryolproperty. Wnston Chwcmlseidthisebmnthe

nature otlandendpropeny:

t For exa-ple, the right to treedon of speech and the right

to freedom from torture.

5 See the following articles cited by G Budlender in
'Tovards a Right to Housing' , unpublished paper presented at a
selinar onWin
UNISA, 2 Novelber 1990: Michael HacNeil 'Property in the Welfare
state' 1983 pnlnggaig_ng_lgg;ng1 343- 82, especially at 356- 68:

A Wayne HacKay L Margaret Holgate 'Fairness in the Allocatton of

Housing' 1983 Wine). 383-446.

c

Rights.

For exalple, Canada. C! the European Convention on Hunan

' Cf the Directives of State Policy in the Indian and
Nalibian Constitutions; see also the latest version of the

Swedish Constitution. 
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13nd Misanocosskydrxmmdstmmmichismodghal
saxcoofalwealm. Misstriwyirmedhoxtetn,mnid1ishxod'
aoograptioalposnion- ,lsay,dffersfromalotherfmns

p(openy,andlhoimnmvodaiwstomsolnearfyovetymodomstat

haveplacodlhotmoJranstotwobigauomol '
difloront categoq from other classes 0! property.
mmmmmmmatmmlmwomstoprmm

o(horlormotptopodymdivmluomhalrespeastoland
mdmomearnedinaemontonland"

Ctudil'sviewhatlandmslipwmdlandcamabeoquatodwhhme
mstipdoMfamsdptopedyisnotthoprodudofsomeabenaMsodaEst
penod in his youth. It is aviow expressed inthe Bible by Piato Shakespeare,
Spinoza. JoMLocke.AdamSnim,1homasJeHerson JohnSluanMilI Abraham

MwHerbenSpumwmmuaw

Almesothoodstswwmdghldmnalsorgroupstoland. Theyalso
mMMdlmo.Mid1prwidosmmdmelandwnhmeoonwenoe
lodovdopmdmptovomelmdxvnumbommnicqomhmdpoumdstabm.
Bulwarimt.thedgfttoahirnndsounstwoofmity'soroatestnanxalasset,

Mnotdooonemtomomassmionolmoabsouedgfnoianhdmaltoown

vastaroasolmbocwsoolwoamm.

Woksmoomonicprixjplemmmmmepmdpleofsimplepowenm

pstifiesmis. Aimm,mdhmostsodeties.mrighttolaruhasbeen

wsiderodawiativoriom - arigMMidmisupMidandexercisedrelativetom

rimtsotmewidersoo'oty."

13nd, like sit and water. is diffarent from forms 0! manufactured ptopedy. In

SomhAhicakaWbdmoedtoMingspoople.notbydaknsdabsdme
oontrd.Mbyuse.oowpationandbiWighL Mienwfitesetuerslookmelandfran

mmmmmmmmwmmrmwmmwnyotme
printmloolprivateptoperty. Nowvmeirdosoendmtsassonmattholromxersmpolm

lmdcapbepsdhdbyacamdondyabskadandavowedyswodpmdple.

Pro- a speech in the Housc of Con-ons 1909, quoted in
A Donanlki 'Land Ouncr-hip and Natural Lav' (1989) 52

W433-

' A Donanskl op cit not. 8.

w Sec Andre van dor Halt 'Tovards tho develop-ent of post-
aparthaid land luv : In oxplanatory survey' 1990 Qg_gn;g 1-45.

Soc, also, A H Honor. 'Ovnership' in A G Guest (ed) ijggg

(1951) 107-47.

PROPOSAL B 2 REGULATED LAND OWNERSHIP

Theexpedaucydtfisdaknobsaxestmpotummstablommnvakmkment

hmtwmmmsnodismneabanmvahedsouxomsup. Allhatneods

lobedetemw'ed arounparmterswiwnwtidisudxmswp exists. Societal

valuestorlanddisutxmonmayhdtnemomdhousmmpopmauon,

nwhlaidngmdhxxovingtheprodtnionoltood sowrityoftemrofon'al the

provisiondadinatewtidIormxaoeskwosmwmhmprovomems andtho

advantagesdshghunalSaMAMeanshuhgasmsodboimoinghMland.

DNerseaitedaforovmerszmdwphotdmesovalueshavebempmlmd

from various quaners. These include:
owrwszollaMbolimdedtoaroasMareoccupiedand

ptoduztivelyused
themdlmdowmdbymporsonbelimitedrelativotome

regtonalprodLnivocapadfyotmland
spoulativohoidhgollaMbeproNbited
ownetshipbosmtoptopercaeolmsoiandwooptableueamnt

clumpoopleivimonmelaru
A honwownerstipbelinitedtomrosidenoe

thin such parameters rights to mship would be scouts and guaranteed.
Conversely the state wouid be entitled to acquire land held in deflanoe ol these criteria.
SuchasystemisnotmereWaManismfoHreekulmdforrodismwiontom
landless. It provides stable mics and ptinciptes to govern land ownership. These

would sateguard it as an abiding and equitable institution

WState'sdtnytoaoquirelandheldoomrarytotheseaiteriawoddbebased
mahgtnofeooesstiuHe'smoessiues. Wdoosnotemailmerighlloa
handoutolland,bmtostamprotedionolthodtizon'srigmolaooesstoland. This
woutdprovideaprotechmogahstevichm,htemisdmmduzmeandaknmat
hectshehasmehgmloremahwiessmsstoanemauvelandlsavaiabbwnhm

adefnnedarea.

Such a system provides to: redistribution. not by largesse. decree or
bureauctalic favour, but within a regulated iegal system undet which 3! panics can

invoke protection 0! their rights.

THE ALTERNATIVE PROPOSALS

Twosystemshavebeenproposedintrispapet:
' ThetirstisalxdelaimsComtttosoaxoexisthgvestedinterestshland,

opevauwgmandgivhgenedtovaluesmmnotmghaisebladdams

Wsecondisaregdated systemotlandownershipwfidlprovideslor sewe 
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wwstip within paramount: which renect societal values at equity and
ptodunivity.basedmtheptwiumwuisenetionatasset

UNPRECEDEDUEO ANO REVWTW

Webnothimmpreoedemedaboutheseproposals. Landdaknsprooedmesexist
hmmmommmwuemwbyasemgrwp
Madlodcontrolottheland. ExmplesdtheseeenbemuhNewZealand,
Austriadeanada Msigi'itymmtomeorateendnormalisooormron
vabeswitiwsodenesmwmmwoedindmmumptsotlanddgmsjs

welasvidentmdmeqmlbegirwhgs.

ShiadthemismMnewintheconoeptotareguated systemotland

owmrstip. Evorywtwehmwatdwtdmstipisreguated. Thus:
' mmmmtmmmmmtummmy

www.uuttweisprovisionkxexpropdamndlandtorpubucpurposes.
Nmsodewmuhpmmtmmmdwaaudfmy
tnmingisreteined. TM.cormariesarenotalowedtobuytamingland.end
cottolsenwethattamiandemboownododybymosewhouseit.

thtbubsmlsnotmuhoruwoshuidbeimham,bmmatmematims

shoddbe.

.kxstasmereismttmnewhtheseprocedtxes,equanythereisnothing

revohtimary about them. In tact, they are more likety to realise the prindptes upheld
by Mr do Klork in his retonn proposes, than is the p(etenoe that our present system
01 tend ownership and government suppon tor solicutture renects equal contractual

relations. tree competition and market tomes.

Bothprooedures arebesedonepregmatic aweptanoe that reform must start
withthestetmquo. Theyptovidetou'theestablistvnemotfakandequalaiteria. They
addresspastmdpresutinqnmes.1heseahaia.uiikeexismmnbdeods,domt
tavouroneraoeugtwpoveranother. Mopenthewayfou'hnuretranslonnation

besodmtormsmatepptytoaISmnhAtricans.

hMaytastyearrepresematives tromoverlorty Transvaal camumities attected
hymnmdsmlatudisptnesmadettispragtnausrnqxitedear. Theysaidthattheit

tirstptixiywasmetAhicaIpeoplemgahthelmdmatwasstdenhanmemby
expropdetion. moadment by neighbouhg farmers and towed removals. Once
dispmedhndisrenxmdthaeshowbediswssionabmnttwtermsotsham.
Delogatesseidmattheymeptedmatwmetarmrshadalso acquiredatight to the
landendmttheyhedaplace,solongasmeyarereasonabteandtreatblackpeopte

withrespoct.

It is instructive to consider Churdill's p(oposal tor rectifying the situation where

absolute controt over peopte and vast amounts of land is pustihed by appeals to

'private property'.

'nsmmmmbmummmwmw

metathetmendo; llsmsmteMideuldbebthvywereit

nottoendeavaxtoretormthelawendoureattnptm. Wedonot

mtopunishthelmdord. Wewanttodranoethelawf"

nisnotdeniedthattfiedmngostotiwlawmwmaeatedbyelandCIaims

Own,mderegda&mdlmdwmsrip.wuldmmdsthgmelmdmstip.

Baanyfonnotredismmmdlmdreqkesmetmwubomkonhunmwm

haveitnow. Thenewlegalregirmwuddmtethattheptooessprovidestordear

proceduesandparmtersmdmatbndhddmmparanwterswouldbemt

only legally p(otected but legitimately owned.

THE POLITICAL CHOICE: WHETHER TO ADDRESS THE PAST

Mdinermoebemmuweproposalshwspepamdmdmgovermtisnot

tobetwvdhoaxuricpmdples,bmhapoi6caldnioezwhetrmwadtmme

thepastanddeveloptennsMidmaddressnamptetendmepastcanbewished

away.

ZIMBABWE

TNZimbabweLarmsterHouserreemunrenedsMseamdduoioe - theview

mmmmmmmmmmummuu

owmrstipmdbmmrestwttwopuationdmmarkmwmmmmyer

lnthedecadeshoeurmsterHouseveryittielanthhbabwehasbeen

UanstenedhanMitetobledtommtip.paWtoneMswhotmma

Iong,hardwaraboutawesstoland. mmmmmmmm

politicalorievamehlnbabwe. Presidemuuoabehasrespondedbyintrodudng

mmmmmmmmtowdwmmmmwm

prbestobededdedbythegovetmwent. Lastmnhtunwfitetarmersmtthe

Miristerolmydstopleadtorcenainoomprarises. Theyrequested thatpintboalds

Speech in the House of Couons, 1909, quoted in A
Do-aneki, op cit note 8 at 442. 
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beestabishedtodetmmtwushmldbepudmed.utdthmmgwemment
authodso a court to arbitrate prices. The Minister's response was that time for
diswssionotmesekhdsotprocedueshadan-ananitudemathasbeen
expressed in mgrysoenes in Partiamentwhidthave erupted in revolutionary songs.
SabinaMugabeproposedthatsinceRtodesia.aftetWoddWerll,hadgiveniandto

RsMitesddiersmdbicydeszsUedtsddius.Mit&omwdiandshouidmwbe

swoppodtorbicydes.

Wtiiethereisaoenainpoebctusmehmdwelopmentsmeymemukety

toensuethatiaxiiesspeesmtsuealocatedlmdmmrmm. Thepower
mmmmmwwbmmtommandmpuon.

Zimbabwe provides a dose! precedent tor South Africa than any other country,
but there are imponant differences. In Zimbabwe the land was divided 50/50 between
blaok and white; beta the division is 20/80. Futhetmore. South Africa has the
additional iegacy oi the lowed removal within living memory at 3,5 million people.'2

IIMrealityisnoteddressedbyaponMidtprovidesformeaningml
redistributiontoreaiisethedaimsotbiadtpeopie,wecanexpectamuchmae

polarisedresultthaninlimbabwe. Todelaydeaiit'igwiththelegacyolmepastisto

exacetbateit

SOUTH AFRICA

Atthispoint.therearepositiveiactorsuponwhichtobuitdanewland policy
in South Africa. The very tenacity with which labour tenants and black tarmets have

dung to their land beers testimony to a deep commitment to an agricultural way of life

There are large numbets 0! people. both in hometands and on white farms, whose lite

experienceisegruduxalandmhavediosenmeharditeotmetarmer.

Most importantty, these people have shown themseives willing. over and over

again, to seek pragmatic solutions to the problems caused by our racial history. They

demand, detentinedty and against 3! odds, that contracts and agreements be

honoured. and disputes settied by equal and tait procedures and that the law apply

equalty and taidy to everybody; Their claims are tor tail and secure ownership and tot

treedom trom arbitrary interference by the State or other parties. They do not restrict

this demand to one race only. Even the otten-repeated demand for nationalisation ol

land tells within this general conception. The demand has been exptessed in

innumerable meetings and oonterences 0! rural people. It is always explained in the

same tetms:

'Our land has been stolen from us and is alienated trom us by the title

deeds 0! white people. We need to bring the land back to the nation so

12 L Platzky E C Walker the Sugplug Eggplg, Egpggg

' (1985) 10.
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that'noenbetaidysharodmelwmmwr

Theeknexpressedhueisnotstatemstipmdmdolland,bt
naptocess

Mierebypeopleandgtwpsueeblewownlandbytaimnomredalm
eans. Theta

eremoaspeotstothedemandlunetionaiisation. Oneisthedemandtortainnow

radalaituialualocathgtmd.momaisk13newbegkwng,adems
iate. tithe

mmmmwmwmwmum
mm

eooesstotmdjwilhavefdiledmeaspeddttisdenwmd. Buttodothisithasto

mmmmmmmmbmmwmm.
Eitherthe

smtewiecoeptmatexismgownastmmbeewnkndmdmtwi
dmehbtek

wmwmalengodmelisnot;ctitttvowstheblankettustiticatio
not'pdvate

ptoperty'overthewholeissue.

INSTABIUTY

InespectNedthemnoomeotdebatesabanpropUty,eomomichncumeih
y.

morality,andevenjusuoe,weatetaoedwithmeimwdateissuedimerenthsmbii
ty.

ttthestateinsiststhetexisthgtitiedeedsandthe'treemarket'erethebasisottutue

landpoicy.menmhomebssandlandesswihavemomtimtobteakmb
wh

adettosutvive. Peopiewhosetarmsweteexpropdatedbyiorcodremovalswilhave

nootherrewxsethantodetythelawandre-ooapythetrwtd. laboutenmtswil

omtiuetoignaeproseaMtorsquaRhgmdtespassmdrepeatedyretun
to

thefarmswhetetheirtamilieshaveivedtorgenerations. Townshipresidentswil

oonUmwtohsistmuteyownttwrnusesmmrmedtadecedesendr
em

topayrent.andpeopbhvwhomdmdswiprwsimlyresistttwanemptsby
me

authoritieswhonaninalyowntheklandtoselntrunbeneamthem.

UNDERHINING THE LAW AND ECONOMIC PRINCQPLES

mswte'spoucywilhnhammmbgdmdecomnicpmdpieshpmputs

touphoid. TNsseoousty,andperhapsitevocabty.mdetminesthemieoHawand

erodesthelegitimacyotsimpieeoonanicrespmsibiiities.

Thetawnwstsuthrwhenpoopieexpetiermhesmakhgswvhalaahinal

ottencel When land law does not retiect the larger community's values and practices.

adangerousdisjuuixeowxs. Landisnotontythesuxoeotlite'snecessities. it

isasmxceotpoweroverpeode,mhsdeannageendphysicaioonud.

When it is no ionget transacted by legitimate practices which accuratety tenect

sodeW'svakJes.andoenwntuwretatkmszsbeMeenpeopie.ncanbewnwme

ttashpoint tor violence. This is paniwlariy true in black areas, both because the iegal

structuve is inappropriate and uneventy applied. and because oi the terrible land

hunger created by apartheid.

The State has already damaged the Iegttimaq otthe principie that tenants have 



mmmrmmwmmmwamw
m

mmmmmmmmm'mwmmm
w:

TNsomcoptbsumghnxduoas.apoethmhmgardtomefaa
Mmehasme

riotitoprotoammmhaspddkx. Bulbuiitolytouxvivohmomiromm

mmmuohpossblyNohJspocUyhmouhstmoesme
msela's

mmuw.mm.mmydmmm,smw.

CONCLUSION

ThopthdplosMidIProsmdoMpmposesforlmdrafonn
winotworkby

wbody'sstmds. mmmmammmlbmpm
bb

ummwusaudsqwtm. mmmmmrmamu
my

reposmsmncwwwwmdmuwotorepa
ymmmms.

Womwuymummwmm
mmm

principles. mmmmpooplowiconmwdeiymel
aw.momm

corMctionormcossRy,hevor-&unminommbus.

mgovonmuhasroiodmptvysbdevldonamdlawsmasm
eluogal

'_ wmmmm. Wlamwmakxitygmmrmmhawuwwilto

wmmdmmcessuymmahmescslawwvoisdhom
ebssmssmd

thw

moprosuudisquWB-majornwmalpoiuoalori
evm.vm19

13 So. Urban Foundation 'Policiou for a New Urban Future

: Rural Developunt' Urban Debate l, Septcmr 1990, and various

south African Dovolopnnt Bank papers, including T I Feyncs, C

J van Rooyen I. N Vlnk 'Budgetary I-pllcations of Affirmative

Action in South African Agriculture' (1990). This fact is

underscored by tho prosont practice 02 Stat. subsidies to white

tancra.

19

demmmdmmwon. Thoonfywaytodduso
Mmslomadaisomtmdlandmsrip. Todothiswomustput
Whadfaasddispossessionuidmdobasodiumdptoputyrelamonmo
tabloandrojodthosoasmpammotusfrunmwproooed.

TNspaporsfuggestsMRispossbbtooaabushtmdreforenooaMa
bgthMgrwhwayfaalSammmrMdensm

need's. resden't Moptstorthefnalimperialismolmakmm tetms

mmmmmmmmmmmmmmmlm
Srfmemuxe,mefecmbenohopodbteakhgomdtheradalstrwetolou
sory.
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