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cikpose ANC

WE coogratulate the
people of Zaswmbia for
hoving taken this deci-
sive step in redressiug
the chaos thal ey
have sufleicd for al-
most three decndes.

We are also aware of the
formidable task which s
facing the ncw president.
Lesser men would have
tven daunwed by the task
facing you and your gov-
cmmeal,

Howecver, we believe
3t you il be able o su-
mount all the problems
which you have inbented

The previous (etali-
taran regine of Kenacth
liaunda nat caly draught
youc ot e el of
starvab.on . Lo dcnng bt
also ahicd aad aheted e

cruminal activitics ol the
ANC w yuur countiy, both
2gainstits members as well
as against the Zambian poo-
ple-

Tte conupt leadership
of the peevious incumbcat
was directly tespoasible foe
compromising the
sovercignity ol your coun-
(ry. by assisting onc libera-
tion organisation agaiost
others.

We appeal to vou and
your government Lo inves-
tigate crimes conunilicd by
the ANC againstour people
and which were siniply
covered up by the despobie
Kaunda ecgime.

PPlzase Lelp us o evpose
the tue vatuee of the ANC
puson canyss and e teai-
Lle decds that wene com-

»

nnlied there.

In otder o prosccoc
those who were respon-
sible, extradition arange-
nweots will have t6 be made
with the South Alican por-
crnment.

Poople like Cebekhulo,
wha is being held apainst
his will, accouding o the
reports we have receivad,
should be brought back o
South Alnca.

They will then be able to
give their evidence in - an
open South Afdican cout
of law so that light can be
shed aid the South Alncan
and international commu
aity can know the teuth
about their disappearance.

RAVEZLTWALA,
Jolmnnesburp.
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THE QHINNER!

COME In
YV -THIR D

MAY HAVE
AND TREN

STAVED 4
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| ONE HUNDRED
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FOR THOSE
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interest which acerues over the yeas, We are @bl
because compames gel the wtenest, lend the moasy fo




t cBRUARY 9, 1992

ANC dissenters
demand probe
into ‘atrocities’

ABOUT 250 ANC dissenters, who claim
they were held as prisoners and tor-
tured in ANC camps, marched through
the streets of Durban yesterday, de-
manding the release of remaining pris-
oners.

They also called for an independent
inquiry into what they claimed were
“atrocities carried out in those jails".

The group marched peacefully hold-
ing black coffins and grasping banners
reading: “ANC Quatrogate scandal”,
and wielded cardboard AK47 rifles.

The group of disenchanted political
exiles belong to an organisation, Return
Exiles Committee for Peace and Jus-
tice in South Africa.
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NANKO amabhokisl omngcwabo abethwelwe ngababegqunywe ezinkanjini zenhlawulo

a-Angola nase-Uganda. Lamabhokisl abethwelwe ngabebemasha bekhononda ngempa-

tho abathi babephethwe ngayc ngabe ANC ekudingiswni. Lemashl ibisedolobhenl lase-

Thekwinl bethl makuphenywe kabanzi ngalezizikambu ze-ANC kukhishwe nalaba abasa-
gqunyiwe kulezizinkambu ze-African National Congress.

Abebemasha bathwale

amabhokisi omngcwabo |

XOLANI NXUMALO
ETHEKWINI:-Abantu cbebezozithengela edolobheni
¢Thekwini, babambe ongezansi bcbona imashi enge-
jwayelekile lapho ebebemasha bethwele amabhokisi
omngewabo cbhalwe amagama abantu okuthiwa ba-
bulawa ekudinmsweni kanye nabathintekayo eckufeni
xwabo.

Lemashi cbingomGaibelo kusukela emini ngo 12,
ibihlelwe yikomiti lababuya ckudingisweni ababevalcl-
we ezinkanjini ze-African National Congress (ANC)
cQuartro Camp 32 c-Uganda, c-Agola nascTanzania.
Ibtholwa ngabanye kwabangu 32 abasandakudedclwa
kulezizinkambu basc besungula i-Returned Exiles Co-
mmuttee for Peace and Justice.

Iqale czinkundleni zemdlalo c¢Currics Fountain,
yaze vayophelcla eCity Hall. Usihlalo walcltkomii | -
uMnuz. Pat Hlongwane, ufundele ebebelapha inewad
cnezikhalo ebibhekiswe kuMongameli wezwe ulMnuz.
FW. de Klerk. Uthe angayiqeda wase cyidlulisela esi-
kP v'wini samaphoyisa uLt. Dees Dovender wase-C.R.
tsant.

Kulamabhokisi omngewabo abebhalwe amagama |
abafa ckudingisweni, njengoThami Zulu, kwcelinye
lawo bekubhalwe igama likaMnuz. Chris Hani,
uMkhuzi woMkhonto weSizwe nonguNobhala-jikele-
le weSouth African Communist Party (Sacp), kufakwe
nesithombe sakhe. Bekukhona negama lika S. P'hu-
nguiwa owadutshulwa cMtata esanda kubuya ckudi-

ngisweni.

Amanye amabhokisi abebhalwe ukuthi,'commu-
iem' 'ler o1&’ ‘Oystro ¢ i 32" ‘."\NC-XI‘:CIF-:'IS‘ ni-
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i; e imeis aiene of listening tO vyou and rE€
Wi pohe o loge rews medlea 2nd 1 request Yy
| = - e -
i 11 ~upound Cn znother of Africa s - 'ar
Clairman  at THE RETURNED EXILES COMMITTEE FOR FEAC
SHSTIEE <IN sOUTH AFRICA. and on behalf of the committ
sk Lhe liberty of approaching you with "hat 1n hand".
=z e cuffering evtensivel? Mlany of our people cC
a3 delention in the GFR1CAR MATI OrMEL CONGRESS pr 1sC
Al OULE martes = he Slall . These people ar
il nal g The wigl —r 1Me mas  resisting i3
janst lnunanity which was not enly creviously found 1ir
trica but also in ARC camps 2t this very time ot Wt
i must he brought tp the attention o
;Httfﬂutlﬁﬁdl Commurl ty af Lhe abrociktles which have
place and continue Lo tnbm= S lace 10 ANC controled
Many of our poople mhe paeernr faeen released can bear wit
(L gt Sy R RN TR el arder s coammitted by the
"_-u_" el v :.‘_:_'-;'_..J';,_
e 0kl NAT IO CONMGIRESS has -efused to . recogni
I Ll o e Mo rFeCourse o any assistance fr
at iy urqan15at10n. Tthe problem of these unwantec
. has becen layed squarely at our door -
For lack of funds. many of these men woman and childr
destitute and suffering under harsh conditions.
using all available means toO re—introduce these peop

11 become meaning
when we live-in
the armed wing of

with the hope that they wi
citizens. & baneful task
rom MKQONTO WE SIZWE,

-V D

society
useful
retaliation +
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JURBAN CITY PCLICE

IEELD P %300

OURBAN STADSPOLISIE oot gosas2

TELEFOON

Ay (031)¢ 305-7442

Tat Hiongwane ) L2
g chajrman 83
zeturned Exiles
& Justice ;
T O Box 476CC -
sreyville ~023 i “ Sg =T il
e g
e
oear Sir J
e e——— e e s
MARCH ID.5.D. o Lova=0i~=8 ok :
i 7 = - e e £
._"“?"‘.—"—-—---._
T = ) Y. y -
v refer Jto your letter ceceivea 1592701-1 -in connection with tne apove and

' "advise that, 4in terms of Section 2(ter) © tne General Bylaws, permission is

granted.ESubjec: ofe

L. The marcn COMMENCing 2L -wi-v an¢ terminating DY 13:30 on the 1992-01-18.
:CAny -ampiification systems used for crowd control only are to be . toned

«dpwn- SO oC not Lo ve a source of Auisance to the neighbourhood.

-

. - . %

1. : v o ) ) L a
T e The,procession ROt Lecomming a source o: annoyance to the :eighbourhoo&.

- ¥ I

4. ..The requirements of +he Road rraffic Act and city Bylaus.beihg_complied
- . . - + . .

witheie: = - i i §
£ The dfgan;sa:s accenting. full -esponsitbilicy Zoc ghe -ubbish' and litter
. v is result of the event. -~ this connection vou -MUST
] E 376243) ediately

A
- : ’ . Ty G "
- . - (‘_. - - -"--“ '! ‘ f .

ALL CORAECSPONDENCE 7O BE ADDRESSED TO THE CHIEF CONSTADLE
Durban Coron. P. 26 ALLE KoRRESPONDENSlE MOET AaN DIE HOOF VAN DIE STADSPOLISIE GERIG WORD
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ZLESPHONE NOS
(0255 ) 791061 MR !'AKAMA CR
. FAT HLCRGWANE OR RETURN
sXILSS. (0319 5091808
. are the &.0.CelX. DETALNIZES e Liave arrived in South africa on 17.8.91. from
‘3 ¥DA in the Ali.C. BTiSCoe~o ~cy we are. preparing to go to Court with the A.N
.5 , .ay call us .cnchy agents,we were hald - in different countries in AfricaeSo
our request is- thiat you skould also involve our case in the Multi Party Conf
.-« as tae people wpo want theip voice to be Lead in South Africa if youFjust
ayolve our case im you sanference we @hll be very happye.Sc if you lave any- ..
‘yiectoih repert hack “0 us so we w11l -be very glad if you can inform us earlye
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08 cPARTEMENT AN ju31idlc « vLPARTMENT U jLd il

~ep R JER VAN SUDCAFRIKA o ~RPUIRLIC CF SOUTH AFRICA

ANDDROSKANTOOR
VAGISTRATE'S OFFICE

o) iries : E.J O'Neil
Tncuiries : E.J O'Neill DURBAN -

Mr Pat Hlonpgwane 17 «Jonus

i
® 0 Box 47605 " :5‘-_
. GREYVILLE -
1023 “}i

*PPLICATION FOR PERMISSTON TO HOLD A MARCH : RETURNED £XILES !
i
Your letter of 16 January 1992 refers. =
I et i
] [

Permission-in terms of section 53(1) Act 74 of 1982 is hereby granted
for the holding of a march on 18 January 1992 between the hours 12h20
nd 13h30 along” the following route:-

Ty B

- .3 .

Assembl ing, and forming up in Queen Street in the vicinity ‘of the
Cathedral, proceeding along Queen Street, Grey Street, West Street to It
Church Walk between West Street and Smith Street. - i

. : oL}
Yours faithfully } e B
- B L]
- = ) !
¢ =R ' 7

.
I
il e e ————————
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Commission
of inquiry info
Zetentions

e
Some have gone back o L
.nd tiie Askaris in order

Mayiouye Cc

athine atracks on the

wsical on verval attacks

ANC,

“What lies behind th

~xs? 1t cannot be th

‘an. tneir names to be

1

Ex-detainees Sa

muel Motjuadi, Bongani Malinga and

Alfeus Keke Mabuza

in August senior leaders of the ANC

met 22 peopie who had just been

sjown back to South LAfrica after

various spells in ANC detention

sentr

es. in agreement was reached

in thz: meeting that there would be no

public attacks against each other.

Mubsequcm]y, some of the
T3 peopie have used various
T platforms Lo launch attacks
ons the ANC. They constitute a
nority in the group, i¢ 12 out of

The majority have preferred

Lo the agreement, andg,

Lo Reep

the appuintment O Lumil

ssiol

“Inquiry by the presigent of the
ANC. Neison Mandeia, will serve
as a forum for them.

The lawvers seconded to this
commission are Archie Skweyiya,
Charles Nupen and Bridgette
Mabandia. It will hear any com-
piaints from the former de-

tamececes.

The feeling 1s that the majori-
tv, who have reaffirmed their
membership of the ANC, will
come forward to tesufy and sclLie
whatever matter they feel still
stands in the way of thair full 1n-
fearation or participation in the
afairs of ihe ANC.

25 also been statled that

I
there may be others who were not
necessaniy men.hers of this group
but wno may also want Lo use this
platform and would be allowed o
do so. There are those who have
joined Gogotya’s Fida and
Inkatha and have from these
platforms launched false and

[
o]

mad which they hope t

4

They themseives have sta
onfessions exist whi

sade and signed. althou

sow ciaim that this wa
duress. The likely answe
(hev have deduced, and
~ave peen toid, that the
made recent on-the-spot
Lions ol the confessions

1

rhastly revelations

selore-1iAnd.
The Commission of

will. of course, be an

ANC Ledy intended fest
have chosen to make th
ments internally.

Why is it not cond:
work in public?

SATISFACTIC

The ANC wants e
matters ciarified and |
the satisfaction of thos.
have problems abou
their cases were hanc
treatment they rece
mMOoSt importan: izsie
majority-of the forme:
feei that thig is the t
handle the matter.

Making public the
pertain to the casc
Malinga, Dlongwana,
the others whe hav
upon themselves to w
paign against the A

the ANC as ncither
necessary at Liis stag

What mutters me
sure that those wng
solving their probler
ANC are pven the &
portunit;.

The date for the
aent of pruceedings
Leen set. but bioth s
the urgency of the m
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3 "‘rl.f»l +; haanesourg. bad gone jor

s welk bh Tuesday and
leen Mld up at gunpoint
by mamoers of the ANC |
COWNY depanimaent.

Mt Diongwana said MY
Bongmni Maliega  2ad
bead robbed of money
gvea 1o him by 1he
“boere” (1be goveromeni)
nd tokd thel he and his
riands would be Lifled U
ey again spoke (0 the
sedia.

juarced

johannesbury poncs
pokesman 1aid last night
he had no Enowiedge of
he sileged incident, he
“pnngbok Hutel was ves-
crday under guard by
sniiormed polkemen.
dr Dlongwana who
taid he suppuried Fan .
sircanism, said e was
0t and never liad been a
nemper of the ANC and
J oM feel himeeil bound
¢ an agreement not (o
—aké slatementt (o ina

:Hx Quatro. prisoner
{88YS ANC out to le

; It
: “H"‘N '?\71:, dtirting

ireed. 'agents’

oeaking oul 2bout the
Tesiment ihey nad re-
—zived.

“Theay hawe declared
YA AgAUNS! us be saud.

“The ANC secunfy am
Wi there looking for us,
and they will kill us.”

Mr Diongwams be had
beem s organiser for the
orr Blizabeth Clvie Or
ansation, FEPCO and
1ad belped 10 orgamise o

. ous boycott in the city ia

' ;ﬁ!-

- He and 2 sumbel of
other lavolved had been
wresisd, bul he and & lew
others had later besn re-
‘sased,

Ths had caused s
1C100 againgl them,

“They thoughl we were -

sii-oum,” sard Mr Diong-
wana.

'{e had experienced
protdems within Pepco,
4 a result of which he had
secided 1o gn and see the
ANC In Lusaka in 1984,

ie had been taken to
the ANCs security centre
in Lusaka, wnere he was
interviewed by members
W ANC security

They dismused ail of
Sy sialements and sand |
wa1 A DONCe InY, T ha

‘e bad been accused of
oceing iavodved io (he ais-
«opearancs of hree “Pon
Clizabeth comraces”.

TBrtured

e ANC security ofi-
zrs Bad’ (Ben tortured
nm, iactuding beating
“im with lron rodi, pour
‘28 pot walel of tea on
um, making plm deep 1o
vater on Lhe flbor of his
“=2Uf* and pouring fsh oil
and & (o of red aots on Als

“Zecawse | could not

" stand the pain of the tor-

are  anymore, [ con-
‘ssend! but { snll-wmy | am
0t & Zouh Alrcaa
seaf\"he taldl

. Mr Dlongwana sad he
1ad Lben beea Iaked 10 an
\NEOIAN: Prson, selore
being taken 10 the ANC3
jris0a camp, Quatro,

Seatings of the pns-. 4

oners Dy warcen fad
cecen confisual, To his
Lnowiedge, (wo prisonar
had died while be was
ther.
ie sard (hat because of
cosure  of AMC
camps 1N Angola, ha snd
Miar iomales had been
ccrered out o the coun-

media, reached al a meet-
i wuh AMrs  Wumie
‘andefa anu Umkhonie
«¢ Sirwa 3 chiel ol sail.
fr Chris FHam

“as. 0 lact o

rosed |
e ayrcement :
A,

e Jescnibed the meet
Lwith M sanuein sny
ir Ham o
vosmesnn |

an altemen |
hiings over”

ccause ihe ANC kaew |
1dt Utkme who had re-
arned with him couid Jo |
ne nlUﬂl“n‘H’\ harm by |

hospHel

nonmlmm\' ]
muilary sircraft and taken
lo an ANC pruson ia
- anda,

There, b4 had (scad tri.
< before an ANC military
inbunal on what be cailed
i3, “falle” charpes, and
antenced to |5 yean' -
ormsonmentl’

= prowest, he Bad gone
~a & Jl-day bunger snks
4 February this year.

‘da had' agmin beem
Seates Up DY prison wuro-
Fap

OerJuns 10, be kad ecs
Sarkeq oa a unom e
ersmie o

After 29 days, e had
~oUsgeec- £nd. w4 taken
® a¢ Upnadam. miitary
sospiad, -

[ +Dalocs | wey tun [
e~ warden
otought § pade o me

cand said | phould dig my

cwa grove. |. loid Lbem:
it il ] cied, tha wond
wouwd know | bad died ca
sunger snks.”

| was anortly aftar this
“Cicent that he ana |
tivers nad Deen relcased.




.713 Van Erkom Buiiding
Pretorius St., Pretona 0002
Telefax: (012) 325-6318

NATIONAL DIRECTORATE: LAWRS

" Teiephone: (012) 21-2133 RIGH’[S

Our ref:
Your ref:
Date:

January 6, 1992

TO . MEMBERS OF CODESA WORKING GROUP ONE

RE . COMPLETION OF MATTERS RELATING TO THE RELEASE OF
POLITICAL PRISONERS

Cear Sir/Madam,

As an organisation we have been involved during the past year in
the process relating to the release of politizal prisoners. We
have, during this period, submitted numerous applications for
pardon and release on behalf of a variety of prisoners, made
representations to the Indemnity Committees and launched court
applications where all else has failed. A significant number of
our clients remain imprisoned.

In Octcber this year we made submissions to the UN Committee
against Apartheid and the Special Group of Experts on Southern
Africa, and we have attached a copy of these submissions for your
information.

There have been certain changes to the status quo since -the
publication of this document, and we will detail these briefly.

1. The situation in Bophuthatswana has to a large extent been
resolved, with mass releases having taken place during
December. A number of people remain imprisoned, including
Timothy Phiri, but we understand that their release 1is
expected soon.

2 In South Africa itself the release process has remained
deadlocked since the publication of our report. During
November and December there were a couple of releases
(including two additional members of the Sharpeville Six, and
the last Robben Island prisoner) However, the bulk of those
persons detailed in the attached document, including the
members of Umkhonto we Sizwe, remain in prison.
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3. With the changes detailed above we would not estimate there
to be approximately 280 - 300 prisoners who should be
released 1in terms of agreements reached between the
government and the ANC as well as precedents set through the
pattern of releases thus far. We are unfortunately only in a
position to estimate numbers, as we are not being provided
with the relevant figures by the Departments of Correcticnal
Services and Justice.

4., We would refer you to the section imithe paper dealing with
right wing violence, in which we predicted that the failure
to resolve the political prisoner issue would of necessity
result in an increase in right wing violence. Our theory in
this regard was that perpetrators of this violence believe
that they too will be regarded as political prisoners while
there are still other political prisoners who have not been
released, and that at some stage they will fall into a broad
based general amnesty. Looking at recent events, our
predictions sound a horrible note of truth.

We would urge all members of this Working Group to study the
attached document with care. It appears bulky, but we believe it
will provide those of you new to this process with an insight
into the history of the problem now presented to you.

We believe that the solution to this problem is a relatively easy
one and that you could dispose of it in a matter of weeks. We
would request that a delegation from our organisation be
permitted to make oral submissions to the Working Group on this
issue, in order to elaborate on the information contained in the
report submitted to the United Nations. We would be available to
do this as soon as it is convenient to you.

Yours Sincerely
ERIAN CURRIN
NATIONAL DIRECTOR
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RELEASE OF 2OLITICAL PRISONERS

INTROOUCTION

In South Africa +%here are two major 1SSuUes which ccocntinue <o
pedevil the political crocess, mnoth of which have severe
implications for the future of our country. The first is the
1ssue of the release of political prisoners and the second 1s tne

ongoing violence and the role of the securlity forces within this.

The government has, cver the past few months, expended great
effort in attempting to persuade the international community that
the political prisoner 1ssue nhas 1in fact been resolved. Their
motivation for this is reasonably straightforward - the continued
imprisonment of political offenders has serious implications for
the anti-sanctions lobby and for the government’'s relations with
‘foreign countries. However, what [ aim to show in this paper is
*hat the :mplications of this 1ssue are far greater - that 1n
fact the inabil:ty of the goverrment and the ANC to resolve this
could derail thne entire process of negotiations now underway.

The :ssue remains unresolved and [ will attempt to 1dentify the
reasons for this in my paper. I[f [ am to deal with the 1i1ssue
croperly, it will be necessary for me to examine the history of
the process 1in some length. [ trust you will bear with me. I

believe that this background is essential to your understanding

of the severe 1mplications a continued lack of resolution will
have.

AGREEMENTS AND RESOLUTIONS

THE HARARE CECLARATION

In 1989 when the Yarare Declaration was adopted by the African
National Congress, one cof the major preconditions was the

unconditional release of all political prisoners and the safe
return of exiles.

THE GROOTE SCHUUR MINUTE

Following the unbanning of the African National Congress and
other liberation movements on 2 February 1990 the Groote Schuur
Minute was entered into by the Nationalist government and the
ANC [ANNEXURE A - GROOTE SCHUUR MINUTE]. The intent of this first
agreement was to work towards the resolution of existing
cbstacles *to constitutional negotiations and, 1in doing so, 0
establish a climate conducive to reconciliation and peace. In
Paragraph 1 the parties agreed to the formation of a Joint
Working Group to “"make recommendations on a definition of
political offences in the South’ African situation®. It was
envisaged, at that stage, that their discussions would be
completed by 21st May 1990.
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"he report of the Zoint Working group establisred uncer Paragrach
. of the Groote Schuur Minute was comcieteq by 2! May 19890,
(ANNEXURE 3 - REPORT CF THE WORKING GROUP ESTABLISHED UNDER
PARAGRAPH | OF THE GROOTE SCHUUR MINUTE] This report formed the
casis of the Governmment Gazette of Novemhar 7th and has therefore
played a central role 1n tne approacn to this proolem.

—

“IRST JOINT WORKING GROUP RE2CRT

in brief, <+the most significant aspects of this

report are as
follows

4

1 That the power to pardon or indemnify is vested solely in the
State President By virtue of Section 6 of the Republic of

South Africa Constitution Act 1983 and Section 69 of the
Prisons Act 1959,

S That <the recommendaticons on a definition of political
of fences in the South African Situation were based upon those
used by Professor Norgaard in the Namibian situation. The
Working Group Proposed the use of these as guidelines to meet
the South African Situation, not criteria. These guidelines
would be used in an assessment of certain common law of fences
(including murder) committed with political motive.

)

The tre agreement would relate to those People already
sentenced, Subject to a suspended sentence, awaiting
execution of a sentence or where the case :s on appeal or
review. In addition that 1t would apply to those liable to
prosecution, awaiting or undergoing trial or in aetention.

4. That the government may (in its discretion) consult other
parties or bodies with a view to pardon or indemnity for
offences and, if need be, the establishment of guidelines
applicable to members of such organisations.

=1 The creation of a mechanism to provide the éxecutive with
wWlse aavice re. the granting of pardon or indemnity, 1n order
to demonstrate that "the i1nterests of all parties are being
taken :1nto account 1N as cobjective a manner as PCssible™

PRETOR!A MINUTE

On Eth August 1990, the African National Congress ang the
government met again and committed themselves to what has become
Known as the Pretoria Minute [ANNEXURE C - PRETORIA MINUTE]. For

Our purposes, the most lmportant aspects of this agreement are as
follows

L That the abovementioned report of the Joint Working Group was

accepted by both parties.

2. That the Consulting Bodies (as referred to in Paragrapn g. 2
of the Report) woulg be constituted by 31 August 1390,

3. That the latest cate envisaged for the completion of the
total task as set out 1n the Joint Working Group Report would
be completed by not later than 30 April 1991,



pian TOr Ine release of ANC related prisoners
referrea tc as Paragraph 2 Working Group)
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That tne ANC suspended all armed actions with 1mmediate
aeffact.

AZPORT OF THE WORKING GROUP ESTABLISHED UNDER PARAGRPAH 2 OF TwE
PRETORIA MINUTE

This Werking Group {wnich consisted of five members of the ANC
and fourteen members of government) drew up a plan , inter alia.
for the aaministrative release of ANC related prisoners [ANNEXURE
J - REPORT OF THE WORKING GROUP ESTABLISHED UNDER PARAGRAPH 2 CF
THE PRETCRIA MINUTE] The report recommended the following

1, That ordinary remission of one-third of determinate sentences
e granted to all sentenced prisoners presently regarded as
ANC related. [NOTE : Prior to this, political offenders,
unlike criminal offenders, did not qualify for ordinary

remission of sentences]

2. Special remission of cne year was granted to all ANC related
Prisoners, in terms of the Prisons Act No. 8 of 1959 which
gave the State President the power to authorise the release
of any oriscner, either conditionally or unconditionally
through the use of parole or remission.

(W]

That sentenced prisoners will be considered for release in
terms of the adopted guidelines and the recommendations of
the Consulting Bodies where appropriate, and that this
pProcess would commence on 1st October 1990.

4. That these consulting bodies would consist of a convenor with
ad-hoc appointments from concerned groups, and would provide

wise advice to the Executive when dealing with particular
of fences.

o

That all applicants for Fardon and indemnity should provide
the Office for Indemnity and Release with certa:in information
regarding the nature of their offences and the motivation for
regaraing such offences as pcolitical.

The guidelines and information contained in the above agreements
“ere later published 1in two separate Government Gazettes of

November 7th and 9thn 1990 [ANNEXURES E AND F RESPECTIVELY] with
ceértain changes.

The Gazette of November 7Tth ratified the guidelines established
©°Y the first working group as well as the 1nitial categories for
dnconditional indemnity. Of significance hera is that the
Gazette stated that "Recommendations relating to the
ldentification of further categories may be made by interested

carties and snall be considered oy the Executive 1n accordance
¥1th the guidelines. "

The Gazette of November gth dealt with the establishment of
indemnity Committees, (aforementioned Consulting Bodies) and was

casea very loosely on ideas raised in both Joint Working Group
ReDorts‘



2f significance nere 35S tre following @
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Tme fact that these bodies werse astablisned with <t-e
intention of ensuring representaticn of interested carties
in the declslcn maklng process wltn regarg to indemnity
parcon.

cr
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~at %“he Gazetta gave w1lg ranglng powers %o the State
Sresicent (with regarda to the appoilntment of Chairmen anc
rma make-up of rsarticular committees) and to tne Chairmer
+rnemselves, subject of course to the President’'s powers.

That those participating 1in these committees should take ai
catn of secrecy vefore so doing

That the committee 1nvestigates matters referred to th
committee by the State Presicent or a Cabinet Minister an
submits a written report and recommendation thereof to th
State President. The decision to grant indemnity or pardo
remains with the State president.

These various agreements and undertakings then formed the bas
usen wnicnh political prisoners were toO be released.

At the time that these agreements were being drawn up, Lawye
for Human Rights formed part of an ad hoc group of 1interest
lawyers which commented on the agreements. A copy of th
comment was submitted to the African National Congress and late

directly to the government. (ANNEXURE G - MEMORANDUM
JOHANNESBURG AD HOC LAWYERS GROUP].

'n brief, our input at this stage was around the follow:
provisicns

NEW CATEGORIES OF PERSONS WHO QUALIFY FOR UNCONDITICN
INDEMNITY

Our recommendat:i:cn here was for the range of categories o
substantially extended, with a focus less on the "events® :
more on the category of persons.

We recommended that unconditional indemnity/pardon should
granted to

1th

all acts committed by persons upon the instructions of
1

n the policy of the ANC or Umkhonto we Sizwe

those persons who have committed purely politi
of fences, including treason, sedition, subversi

rarrorism and other offences under the Internal Secur
Act

persons who have participated 1n acts of civil unr
arising out of opposition to Apartheid, excluding tne
robbery and rape.

persons who have participated in unlawful gatherings
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cerscns wnc have committed breacnes of Section (26A of the

-_ g .
~atence ~ACtT

cersons wno nrave 1ncited others Somml s
apcve, oOor ~no rFrave attemptea to com b

We also locked at more speci1fic r~categories,
particular with the whole area of acts related
unrest where persons did not act unrnder direct ir
frecm an organisation, and within tris nighlig
following possitilities

* persons who committed acts of viclence against “cwn
councililors

persons who committed acts pursuant <o boycotts, strikes
and stayaways

persons who committed acts pursuant to conflict within
civilian areas with the securi1ty forces.

We believe that had these categories been adopted in November
last year, the process of releases (and the return of exiles)
would have been finalised by April this year, if not earlier.
These categories were however not adopted.

PROCECURES FOR INDIVIDUAL APPLICATIONS

We believe that the process of application and release was
under the unilateral control of .the govermnment, with
applications going to the Indemnity Office (staffed entirely
by Department of Justice and Prisons officials) where a
report was drawn up, then to the Minister of Justice and
finally to the State President for a decision. If this
application was rejected it was then referred to a consulting
body and this was the first (and only) stage in the process
where the ANC would bte permitted some form of representation.

Ne reccmmended to the ANC that they regotiate representation
within the Office for Indemnity so that the i1nitial process

of rejecticn of applications was not left entirely i1n the
hands of govermnment officials.

Ne believe that these initial agreements into which the
government and the ANC entered were i1nadequate. However, as they
represent the first stages of the negotiations process and the
flaws contained within them were therefore 1inevitable. Not-
withstanaing these flaws and mistakes, we believe that the only

way 1n wnich these agreements can be examined 1s within the
intent of both parties.

The stated intent of both the Pretoria and Groote Schuur Minutes
was a reconciliatory one. Both the govermnment and the ANC
committed themselves towards the " ..resolution of the existing
climate of violence and intimidation from whatever quarter as

well as to stability and a peaceful process of negotiations."

Nith specific reference to the release of political prisoners,
*he 1ntent of the mechanisms established was, we believe, to
énsure the speedy release of all political prisoners in order to
ccen the way for substantive constitutional negotiations.




cted with criminal i1ntent.

o

1= around the same rime, fifteen Umkhonto we Sizwe operatives and
, numoer of “"unrest relateg" prisoners werse released, NOT 1n
accoraance with “ne Pretoria Minute or subseaquent agreements but
on parole in terms of the abovementicned one-tnird amnesty for
tirst offenders.

Amongst those released were the following

L ‘Neimas 2" ¢trialists - who had received multiple
death sentences (later commuted to twenty five
years) for a variety of activities resulting 1in the
death of three pecple and serious 1njury to others.

2 Ronnie Maboa and Stephen Vilakazi (both Umkhonto we
Sizwe operatives) who were convicted of three counts
of murder following a bomb blast 1i1n which three
civilians died.

iz | Alan Mamba - convicted of the murder of a civilian
who died after picking up 2 limpet mine placed
outside a bank.

Their release 1in this manner was agreed to by members of the
National Executive Committee of the African National Congress, 1in
+he belief that this may be the only way 1n which they coulad get
+the prisoners released. All of those released in this manner haad

had their applications for release/indemnity rejected by the
Indemnity Committees.

1+ is interesting here to compare the cases of those members of
Unk honto we Sizwe who were released and those who remain
imprisoned until today.

Umkhonto we Sizwe operatives still imprisoned are as follows

ROBERT JOHN McBRIDE Life sentence
MTHETHELEL1 MNCUBE Death sentence
MZONDELELI NONDULA Death sentence
SIBUSISO MASUKU Thirty years

There are additional members currently awaiting trial, ana [ will
return to them later. We believe that the case of Robert -McBride
(our client) is the case where the government has proved most
recalcitrant during negotiations. 1 wish to compare his case tO
Ronnie Maboa and Stephen Vilakazi, released as part of the group
of fifteen during July this year.

ROBERT McBRIDE

He was convicted in 1987 and sentenced to death - he spent four
years on Death Row and his sentence was commuted in April this
year to life. His convictions arose out of his activities as a
member of Umkhonto we Sizwe and at all times he acted under their
instructions. He was convicted of three counts of murder as a
result of a bomb blast 1in which three (white) civilians were
killed. In addition, he was convicted of Terrorism and
Furthering the aims of the ANC. It is interesting here that one
of the charges of Terrorism and Attempting to overthrow the State
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~a ANC entered :nto chese agreements <Tel.eving that <they
nould acrieve IN1S. They would not have ancorsed agreements or
~echanlsms wnich would have the net affect of keeping <thneir
mempers .7 ;aii. [n tnis way, w~ni.e we seiieve that the Dbdlame
éor the current 1mMpDasse can oce laia at <the gJoor of »notn
regotiating parties, 1T .S the government wnicn ras ~emonstratea

-

saag faitn throughout the process. WNe will motivate this iater.
1n Lawyers for Human Rights we involwsd ocurselves fully 1in the
.~plamentation cf these agreements, 1N an attempt to faci1litate
tne process. We establisned (:in Jecember 1990) a Politicali
aim

°risoner Zelease Programme staffed by tTwO Attorneys wlith the i
~of ensuring that all tnose wno qualifiea for release would b 1
a position tO apply. [ have attached a snort description of <his
oroject for your attention TANNEXURE H - POLITICAL PRISONER
RELZASE SROGRAMME ] .

The 1nitial stages of our intervention were Ceset by prcblems
caused DY uncooperative government departments. We dcetalled
these prcolems 1n a memor andum wnich we submitted to the Minister
of Justice 1n a meeting held with him 1n Cape Town in Marcn 18991.
Amongst :the problems we detailed were the following

a three month delay Dby +ha Prisors Department 1n giving
Jis permisslion tO place notices 1n prisons explaining our
crogramme and giving contact agdresses.

A addition, we continued to be refused access to prisonts
:n orfaer for us to consult prisoners and assist 1in tne
filling in of forms. As late as the first week of April we
were still experiencing problems 1n getting access T«
orisoners.

The government failed to supply us with lists of prisoner
which 1t believed were eligible for release - we had t
rely on information supplied by the Human Right
Commission and I[DAF.

After tne meeting with tne Minister of Justice we established

.nt Audit Committee wnich was to function as forum f¢
~parison and exchange of .nformation regarcing lists
1soners el:gible ¢or release. The ruman Rignts Commissic
curselves and Prison Cepartment cfficials sat on this committe
While tne committee had no decision makling powers 1t was able
evaluate the various lists and numbers and exchange. usef
information. However, this committee was dispanded aft
agreement was reached between the ANC and the government on *
estaplishment of a Scrutiny Committee. The croposed function
this committee was to evaluate applications recelved
rejected by the office for indemnity - to date we have
information as toO progress made 1n this committee.

H

In our meeting with the Minister we also raised some of
objections to the manner in which the agreements were be
implemented. Here we highlighted the following problems

Referrals to the lndemnity Committees -~ lack of information
+ro the reasons for such referrals, and the failure of
government to gazette the names of the ANC nominees to th
committees.



he croblem of Zeath Row political prisoners :n that the

vernment was refusing to geal with their cases until sucn
:Me as heir sentences werm commuted. This was not cart of
® original agreement - no Qglstinction had been mace petween
sSoners serving long sentences and those cn Ceath Row.
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* the failure of <he government to axtend the numoer of
categories for uncondit:icnal release cr lngemnity,

Ne reached no finality on any of these 1ssues in the meeting.

Ne followed up this meeting with further letters to the Minister
of Justice and the State President detailing our ccncerns and

as yet we have received no responses of any substance, other than
acknowledgement of receipt.

On April 24th two Gazettes were published. The first dealt with
an extension of categories for unconditional release to include a
number of offences , excluding those where people were convicted
of serious offences such as murder and assault with the intention
to commit grievous bodily harm. [ANNEXURE ! GOVERNMENT GAZETTES
24 APRIL 1991] While we welcomed these agreements and the
provisions therein, we believe that the exclusion of offences
involving murder and serious injury was unheipful. There had
ceen a numoper of people convicted of murder who had already been
released 1n terms of the Pretoria Minute, and these cases could
have been used to define categories for release.

[n a memorandum handed to the Minister of Justice on June 24
1991, we reiterated cur concern about this fact, and urged him to
create further categories. This was not done. 1In the same
memorandum [ANNEXURE J PROBLEMS EXPERIENCED BY LAWYERS FOR HUMAN
RIGHTS IN THE POLITICAL PRISONER RELEASE PROCESS] we raised the
problems we were éxperiencing with regard to the Indemnity
Committees, Death Row prisoners and Bophuthatswana prisoners.
None of these 1ssues were resclved during our meeting.

Nith reference to the condemned prisoners, cur contenticn was
that there had never Gteen any agreement to the effect +that
tnese riscners would be dealt with any d:i:fferently to octher
cfrisoners. [f the govermment had lnterpreted such agreements to
mean this, then 1t was within their power (the State President’'s

in particular) to commute with immediate effect the death
sentences of all those prisoners whose actions were political in
nature. To date, this has not been done - we have two members of

Umkhonto we Sizwe still on Death Row a year and two months after
the Pretoria Minute. ln their case, the matter has been with the
State President since the failure cof their Appeal in March this
year and he has not yet extended clemency to them.

Cn raising the question of political prisoners in Bophuthatswana,
we were i1nformed that Bophuthatswana was an independent state and
that the South African government therefore nhad no jurisdiction
over 1ts 1nternal affairs. As you know, there are still 147

political prisoners being held in Bophuthatswana jails. We will
return to this issue later.

The indemnity committees were established following a joint
decision of the ANC and the gecvernment to create a mechanism
wnich would demonstrate that 1in t"e consideration of certain
cases "the interests of all parties were being taken into account
1N as objective a manner as possible”. Those persons nominated
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Oy the ANC <0 part:i:cipate 1n these committees withdrew for
variety of reasons : that they were not Frecared to take
of secrecy, that the government gazette of 9th Novembe
-naccurate reflecticn of the agreement reached with
that the cases they were being asked to examine fell SO clear]
¥1TNin the guidelines thnat there was really ro need for furthe
Slscussion. While we appreciate their reasons for withdrawal
many of our clients had Lo present further arguments to the n¢
“nNrepresentative committees and we believe that we had 3
ocoligation to ensure that they reeived a fa;ir hearing. As
result we offered to noeminate persons to sit on these committee
(in fact we proposed myself, cur Naticns! Chaircerson Adv. Browe
and Adv Mospuye). We first Proposed this in June this year ar
have followed this UD Since then. To date, we have received r
Tésponse to our suggestion. The Indemnity Committees have bee
functioning as Lunrepresentative bodies, staffed only by thre
Judges Leon, Solomon and Steyn. In our epinion, this i
lnadequate and does not reflect the intent of the agreement
reached. Following our presentation of argument in the case ¢
cne of our clients, we expressed our dissatisfaction with tF
manner 1in which his case was handled in a letter to the Stat
President [ANNEXURE K LETTER TO THE STATE PRESIDENT DATED 13 Jun
1991] To date we have received no reponse to this letter othe

than an acknowledgement of receipt and a referral to the Min
of Justice.

the ocat
r was g2
the ANC ar

iste

THE PATTERN OF RELEASES AND THE CURRENT SITUATION

By the 30th April 1891, 933 releases had been authorised by th
State President since February 2 1990. Of these, 623 had bee
authori1sed in April alone, demonstrating that the authoritie
were quite able to cut through red tape when it suited them
Since then the Oepartment of Prisons has not furnished us Wit
the number of Pecple released in terms of the Pretoria Minute.

However, 1in July 1991 we were confronted by a different type o
release. The State President announced on July Sth 1991 tha:
there would be a one third amnesty for ALL first of fenders -
regardless of their crime. This enabled him to release thousanas
of criminal of fenders (whose of fences incluged assault, frayg,
theft, rape and murder) within a matter of weeks. Literally hours
after the State President made this announcement, a number o’
policemen, convicted of various counts of murager with crimina.
motive, were released. Four of these are noteworthy 1in that the)
were originally sentenced to death (two of them received double
death sentences) and *heir death sentences were commuted in 198¢
By the then State President PW Botha. They had served, in total,
three and a half years of an effective twenty five year sentences.

I bring this to your attention for two reasons - the

that 1t cemonstrates the ease with which the government is aple
to release people from prison, and their willingness to co this
for vielent criminal offenders; the second 1s that this incident
!S probably the clearest indication of the bad faith that
President de Klerk and his colleagues have shown on the lssue of
the release of political prisoners. They have made repeated
Pronouncements that they could not release murderers onte the
Streets as they need to protect Society - the murderers they
refer to are those whose political actions resulted in death.
These Pronouncements have come in spi1te of agreements reached

first is
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specifically related to the Planting.wmf the bomb which resulted

N the ceaths. ~e has now spent four and half years 17 prison.
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CA AND STERPHEN VILAKAZI

These two men were aiso Umkh~anto we Sizwe oper
all times under the 1nstructions of their superiors. They werae
convicted and sentenced in early 1930. They were convicted of
three counts of murder as a result of a pomb blast in which three
(black) civilians were killed. They were sentenced to an
elghteen year term of imprisonment by a Judge who remarked
during the Judgement that he handed down this sentence having

taken into account the changing political climate in South Africa
and the need for reconciliation.

atives who acted at

[ wish here to make the following comments

1 There are two differences between the two cases - the colour
of the viectims (which has played a major role in sentencing
practices 1i1n our country) and the length of the sentences
hanced down. The difference in the race of the victims is one
of the reasons that our client has had such a high profile in
the media, and we would cite this as the reason for his
continued imprisonment. The govermment (and I have been told
this by members of the cabinet) is considering the reaction
of their constituency to his release.

2. The life sentence given to Robert McBride was 1mposed on him
by State President de Klerk - he commuted McBride's sentence
in April 1991 and has the discretion to make that sentence as
long or as short as he wishes. He chose the longest possible
- a life sentence wilithout parole, unless the Minister of
Prisons or the State President interferes ang alters such
sentence. In the Maboa case, a year earlier, a Judge of the
Supreme Court had taken 1nto account the changing political
Situation - yet the State Presicent, hailed as the lnstigator
of that change, fails to do so.

We must also look at the cases of Mzondeleli Nondula ang
Mthethelel i Mncube, still on Death Row. They were both sentenced
in 1988 following a series of landmine deaths in the Northern
Transvaal and the death of a policeman as a result of an @scape
from custody. Earlier this year their Appeal against the death
Fenalty failed and since March they have been awailting clemency.
As you know, the State Presidernt has the Prerogative to grant
Cclemency - he has to date chosen not to utilise this. Again, in
the 1nterests of reconciliation and peace, he would have been

with plans for their release. He has failed miserably on this
score.

In addition to the sentenced Umkhonto we Sizwe members, Dieter
Gerhardt, who was convicted in 1983 of High Treason for his
activitiaes on behalf of the Soviat Union, remains imprisoned. His
appplication for release in terms of the Pretoria Minute was
rejected by the State President. We find it extraordinary that
as the Cold War ends in the rest of the world, the South African

government feels obliged to keep Mr Gerhardt in orisan Ui
cCOoONvictinn ~€f Wil -
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liceration movements to overthrow the State. His case
clearly a colitical case. ang Lawyers for Human Rights :s
crocess of greparing a court application for nis releass.

Currently there are four mempers of Umkhonrto we Sizwe NROoSe
trials are engolng or scheduled to start within the next month.
Of <these, SIPHO MABENA who 1is Ceing held in Pretor:a Local
Prison, has not yet been granted bail. Tra other tnrrae, JOSEPH
KOETLEZ, CJACCB RAPHOLO ana JEREMY SEEBER are all out on varying
amounts of rail. They have all teen refused lndemnity from
prosecution by the State President and their trials will prcceed
within the next month. Again, specific provision was made within
the agreements between the ANC and the government for the
ingdemnity gcrovisions +o apply to those peocple awailting trial.
Instead, more than a year after the signing of the Pretoria
Minute, we will be faced with high profile political trials.

Apart from the identified Umkhonto we Sizwe trialists and
prisoners and Dieter Gerhardt, there are a significant number of
‘unrest related" prisoners still behind bars, These are mainly
young people wno through their involvement in United Democratic
Front (UDF) structures became involved in the internal uprising
in South Africa during the eighties. We do not have as yet exact
figures on the number of people 1n this category who remain in
prison, as the government is refusing to release figures to us.
AsS an estimate we would say there are approximately three hundred
who remain 1n prison. Again, there are numerous mechanisms at
the disposal of the government which would enable them to release
these people. They choose not to use these mechanisms.

AFRICAN NATIONAL CONGRESS N.E.C. MEMBERS

While there are no NEC members imprisoned, it is of great
significance that most of the people holding these senior
Positions in the ANC are in fact still here under temporar

lndemnitx. The very people with who ce Klerk and his capinet are
negotiating are still here at the goverrmment’'s whim. Looking at
last year's 1incident where a senior NEC member Mac Maharaj; was
arrested and cetained for many months under Sectiocn 23 of the
internal Security Act after entering the country under the same
temporary indemnity, NEC members could Justifiably feel insecurse.
From our perspective, we wonder what possible motive the
govermnment has 1in continuing to grant only temporary ingdemnity -

at the beginning of this month this was again extended for
another four months.

SOPHUTHATSWANA

There are currently 147 prisoners still being held in
Bcohuthatswana, whose of fences would fall within the gulidelines
as gazetted on November 7th 1990. Of these, 120 were involved 1in
the coup attempt which was effectively suppressed through the
lntervention of the South African Defence Force. An additional
four are members of Umk honto we Sizwe who were tried and
sentenced in Bophuthatswana [FRANS MOKOMANE, RODNEY MORE, PETRUS
MOTHUPI and JOHN PILANE]. The remainder are persons who were
lnvolved in various actions arising out of e.g. forced removals.
On the 15th October ocne of these prisoners died in hcspital, and
“® understand that this was largely as a result of neglect by
Prison and medical authorities. We have approached the South



African government on this i:ssue, and %they raemain adamant tnat
they are not able to 1nterfere in the internal affairs of an
1ndepencent state. The 'President' L_ucas Mangope continues to

1NS1sSt that there 1is no such thing as a political Priscner :n
Scphuthatswana.

Our position 1n Lawyers for Human Rights (and we believe that
this rgosition 1s one shared not only by the major political
Srganisations in our country but by foreign governments ang
snternational agencies as well) 1s that Bophuthatswana, like the
rest of the 'homelands’ is an illegitiamte political entity. We
also believe that as we move towards proper negotiations,
Bophuthatswana must (and will) be reincorporated back into South
Africa. The continued existence of separate and 'independent’
states within South Africa remains the cornerstone of the
Apartheid grand plan. While we recognise that the process of
reincorporation will be a difficult one, we do require (at the
very least) an unequivocal statement from the South African
government that this is their intention. To date we have only
been 1nformed that the issue is subject to negotiations.

[f the manner in which the Nationalist government has handled the

issue of political prisoners in Bophuthatswana is an indication
of tneir attitude towargs reincorporation, the outlook is gloomy.

RIGHT WING PRISONERS

The current situation has been exacerbated by the presence of a
new brand of prisoners - right wing, racist extremists who have

carried out various actions (including mass murder)
opposition to moves towards a negotiated settlement.
believe that they have the right to be treated
as, for example, Umkhonto we Sizwe operatives a
tion has been fed by the media attention granted to them.

in
These people
in the same way
nd this expecta-

Ne feel that the release of political prisoners arocse out of
negotiations between the ANC and the government and formed part
of agreements on a number of lssues, inter alia the suspension of
the armed struggle. The Right Wing grcoupings in this country
nrave not committed themselves to peaceful negotiations, and 1in
demanding their release in terms of the Pretoria Minute they have
merely extracted from that Minute a portion which 1is to their
advantage. We regard this as politically opportunistic and
unacceptable. The agreements reached between the two negotiating
parties made provision for other groups to negotiate similar
guidelines which could secure the release of their people. What
has happened is that a number of right-wingers have in fact been
released in terms of the Joint Working Group documents, and these
Prisoners have emerged from prison and continued to agitate for
and 1involve themselves in violent, racist actions. We believe
that if the release of any of these persons is even *o be
considered, their organisations should commit themselves fully to

participation 1in multi party talks and become part of the
peaceful negotiations process.
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.t s apparent that the ce Klerk government ras ‘a1laed
the 1intent of <the agreements reacned between :tsel
African Naticnal Congress, and we can speculate as to w
sO.

On one level, the goverrment ras :+s own Securi:ty Force memters
and agents :morisoned .5 some of the Frontline states for acts of
terror against the ANC and citizens of the various states. To
our knowleage there are currently five South African agents teing
~eld 1n Zimbabwe (three of whom are on Death Row), four SADF
memoers being reld in Botswana and one person 1n Mozambigque. We
pelieve that some of the remaining prisoners 1in South Africa
(particularly ANC members who have a reasonably high public
profile) are being held hostage as a way of pressurising the ANC
to use their 1i1nfluence over Frontline leaders to release South
AFricar agents.

In addition, as the release of all political prisoners was a
precondition to constitutional talks the failure to resolve this
i1ssue 1nevitably delayed the start of such talks. As has been

seen <Ihrough the continuing violence, such celays hrave only
served tc enhance the prospects of the Nationalist Party in any
future election. The delays have caused further confusion and

disarray :n the ranks of ANC supporters this disorganising the
major cpposition to the Nationslists.

We believe also that the way in which the government has handled
this 1issue 1s also a clear indication of the way in which they
perceive themseplves. Our opinion is that they do not believe
that as a country we are in a period of transition, they do not
see themselves as a government on the way out. As time has
passed since the 2nd February speech, it has become increasingly
obvious that they have their sights set on winning the first
non-racial election in this country. The agreements reached
(with regard to the political prisoner 1ssue) ensured that the
cecision making rested firmly in the hands of President de Klerk
and his cabinet. At no stage did the ANC have anything remotely
resembling oint decision making powers 1in this process. This 1s
most clearly evidenced by the fact that those people who the
government decides fall within the definition of a political
crisconer have all been released - yet there remain in priscn
nundreds cf people whom the ANC regard as political prisoners.
Here the fault lies not only with the government, but with the

ANC itselt in allowing final decision making to rest solely with
the present government.

As raised earlier in the paper, we believe that the government
continues to pander to the wishes (or perceived wishes) of 1its
White constituency, and 1is using the prisoner releases to do
this. It therefore places its own political future far above the
future of the country and need for reconciliation.

From the above, we believe that the government entered into these
agreements in bad faith and abused the trust placed in it by its
negotiating partner the African National Congress. Again,
#hile the blame can be apportioned to both parties, the intention
of the ANC was clearly to resolve the issue while the intention
of the Nationalists was te control the issue. To put it qulte
simoly, 1f tney had negotiated in good faith they would have
asked the ANC for a full list of all those pecople they regarded
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as colitical prisoners and reieased such persons. They have :Ea
mechanisms o do this (as shown by their release this year of

thousands of criminals) and it could have been resolvea many
months ago. As an alternative they could have Created categories
of of fences covering a much broader spectrum, and releaseqg

persons 1n terms of these categories.
e : &

The media, r:ight wlng organisations and govermment have created
the percenoticn that right wing prisoners are worthy of
{reatment as anti-apartheid fighters. With increasing rignt wing
violence :n our country 1t 1s not an appreopriate time to releass
right-wingers, and we believe that this is a further factor
delaying the resclution of the problem, The release of
colitical prisoners 1is being delayed to prevent a right-wing
cutcry 1f they are released while right wingers remain inside.

the same

THE CONSEQUENCES OF THE FAILURE TO RESOLVE THE POLITICAL PRISONER
[SSUE

In Lawyers for Human Rights we believe that the consequences of
the current impasse are many and frightening.

As long as the debate about political prisoners continues

in
South Africa we will have what we would term a ‘“"politieal
Prisoner psychosis". Within this, right-wingers will continue to

commit acts of terror in the belief that one day, somehow they
will be part of a general amnesty and/or prisoner swop. This
needs to be discouraged at all costs. Until this 1issue 1is
resolved the "political prisoner psychosis" will continue,
enabling every person (from the Left or the Right) who commits
violent actions with some kind of political motive, to believe
that they will be indemnified or released. The only way to end
this kind of psychosis  is to clear the jails of all those
persons who are i1mprisonnd as a result of their actions

(violent
or otherwise) in the struggle against Apartheid. If the
government wishes to enter into some arrangement with the Right
Wing organisations, that they can co. The Right Wing 1issue
should not nhowever be allowed to delay the release of those

people whose crganisation entered into the Groote Schuur Minute
and subsequent agreements.

We know that much of the membership of these right wing
organisations is drawn from disaffected Security Force members.
They have immense potential to cause irreparable harm to the
political process and this should not be underestimated. This
potential 1s only increased by the failure to resolve the
prisoner 1sSsue and the failure of the government to draw
right-wing groupings into talks.

Earlier this year following the "Inkathagate" scandal, the
National Executive Committee took a decision that the government
was now the main obstacle to a peaceful transition. This has
meant that the obstacles (as detailed in the Harare Declaration
and following statements) have 1n effect been downgraded. This
has a number of important spin-offs. The government now more
confidently expresses the view that the political prisoner
has been resolved, and they are able to s
in recent months during media briefings) that they have won this
round. However, more importantly this decision could well have
a negative lmpact amongst the support base of the African
National Congress. To the ANC membership the remaining

lssue
tate (as they have done
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and fellow Umkhonto we Sizwe members are extremely unnhappy that
all political prisoners will not be released. Tnis wi.l have the
affect of further dividing and weakening the organisation,
something which may well be to the aavantage of the government
sut is unhelpful to the poliitical process.

There 1s a deep sense of frustration amongst prisoners and we
fear that they well resort to desperate actions -. hunger strikes
neing the least of these. Such actions wall 1nflame emotions and
cause further turmoil in a country already torn apart by the
terrinle violence. We have already seen in Bophuthatswana %he
terrible consegquences cf hunger strike action. If such acticn
was to take hold 1in South African jails, the consequences would
possibly be worse as the political prisoners 1nside have a higher
public profile, particularly amongst the membership of the ANC.
These prisoners have been awaiting their release since February 2
1990. They have spent that time 1n prison seeing criminals
released, seeing their fellow prisoners (with identical charges)
released and being told early last year by their leadership that
they too would be released within a matter of months.

We fear
that the frustration has finally become too much for them to
bear. This could have traglic consequences.

CONCLUSION

I have presented this lengthy submission with the intention of
informing you that this 1ssue remains not only unresolved but
highly volatile. We became involved in this issue as a way of
playing a positive role in ensuring that obstacles  were
overturned and the parties concerned could get down to substan-
tive negotiations. As an organisation we are deeply concerned
that at this late stage the parties have not succeeded in
resolving what is essentially a simple issue. This does not give
us a great deal of hope for the future pattern of negotiations.

Be that as it may, there 1s a simple solution. As pointed out
earlier, the government has at 1its disposal numerous mechanisms
through which it could effect the remaining releases =- whether
such mechanisms fall within or without the political agreements
reached. They are not using these mechanisms and their failure
to do SO is creating unneccessary tensions. Their public
pronouncements on the 1ssue are dominated by legalistic and
bureaucratic justifications for the fact that there are no
political prisoners left and that the issue 1is resolved. They
know, and they express this privately, that the issue 1S not
resolved and that they have not fulfilled the intent of the
Groote Schuur and Pretoria Minutes.

It has bCecome obvious that more pressure is needed on the
government to ensure that the issue 1s resolved, and sadly we
believe that the ANC is unable to do this on its own. Within
this, we believe that you should encourage the national
leadership of the African National Congress to participate more
forcefully 1n the resolution of the problem. Without their
pressure on the government, the 1ssuse will not be resolved. It
here that the international community has a vital role to play.
i{f the international community, as represented by bodies like
your own, accepts the government’'s assertion that the

1s

issue 1is

resolved, we believe that this would represent an abandonment of
the disenfranchised people of South Africa. As we have pointed
nut, and we hold no




political crief nere) there are a substdntial numper of opolitical
erisconers 1n pgrison, btoth rere and in Sophuthatswanra. This
asserticn is tackecd .o 2y tne .icerati:ocn movements with:in the
country, other Human Rignts Monitoring zodies and interesteg
parties. (¥ the government feels that :t has succeeded :n
persuacing fcreign governments that the 1ssue 1s 1ndeed resolveda,
it 18 able to 1i1gnore calls from within the country for the
release of the remaining prisoners. We need your assistance.

With special reference to the Bophuthatswana issue, we have found
for example the United States insistence that all political
Prisoners have been released in South Africa guite extraordinary
(even by their own very limited definition) given the fact that
they do not recognise the i1ndependence of the 'homelands’.

The 1ssue we face is political in nature, not legal. Attempts to
seek legal:istic solutions will not help us, we require political
intervention and we require it as a matter of urgency.

SRIAN CURRIN
LAWYERS FOR HUMAN RIGHTS
October 17, 1991
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government and the African Nationmal Congress agree

cn o a
comman commiiment towsrde the reselution cf tne existing Climate
of viclence ang intimidation from whatever quarter as well ag a

mmitment o stability and a peaceful process of negctiaticons.

Foll

The
this

CAPE

owling from this commitment, +he following was agreed upon

The establisnment of a working group to mak e reccmmendations
on a cefinition of Political offences ln the South African
situation, <5 discuss. in this regard, time scales and to
advise on norms and mechanisms for dealing with the release
of political Prisoners and the granting of immunity in
respect of political offences to those lnside and outside
South Africa. Al] Persens who may be affected wil: be
considered. The working group will bear in mind experiences
in Namibia and elsewhere. The working group will aim to
complete work before 2lst May 1990C. [t 138 understoog that
the South African government, 1n 1ts discretion, may consult
other political parties and movements and other relevant
bodies. The proceedings of the working group will be
cenfidential. In the meantime the following of fences will
receive attention immediately.

{

(a) The leaving of the country without a valid travel cermit .,

(b) Any offences related merely to organisations which were
Previously prohibited.

[n addition to the arrangements mentioned in paragraph 1,
temporary tmmunity from prosecuticn for political of fences
committed before today, will be considered on an urgent tasis
for members of the National Executive Committee and selected
other members of the ANC from cutside the cduntry, to enabnle
them to return and help with the establishment and management
of political activities, to assist 1n bringing violence to an
end and %o take pPart 1n peaceful political negotiations.

The govermment undertakes to review existing security
legislation and to bring 1t into line Wilth the new dynamic
Situation cdeveloping in South Africa in order to ensure
normal and free political activity.

The government reiterates 1ts commitment to work towards the
lifting of the state of emergency . In this context the ANC

will exert ltself to fulfill the objectives contained in the
preamble.

Efficient channels of communication between the government
and the ANC will be established in order to curb violence and
lntimidation frem whatever quarter effectively.

government and the ANC agree that the objectives contained 1in
Minute snould be achieved as early as possible.

TOWN 4 MAY 1330



[ ]

b U (M ammweny
i} 5 i B NS

=g

Nipeseg

ard

O

50

Swane

2

Nera

1

1

‘F.
R

e

-

e 3Ca.es;

L -
b

b=
{ B

el

discussing,

~erhani

anc

Eras

{

n NG

-

]

t
L

[R]

W
L J
v
(S
o

ny
[

tan

s
L.
)

nn

raE a= Tpnnnls 2

gnised

-
-

- T

e

L

Emm—

L.

pnrr

TEONS

S

Senwitians Set




re

sectlion

f

irtse of

sf a senience or whe

e
Sl

RIE
~d e

AFRUICAN SITL

ers

iE SOUTH
vaiting exe

H
s

-
T
ns
~pn
Fl

IN

i

20

NEES
~Aarce
cer

izhle

y——

B

3

-

~
S

v

TGN,
no

-~ f
POt
ErSSaS W

~G

-
i

s P

T

()]
il

[
Lo ]
1
L5}
(1]
oy

el

[
e w amaidee

rica Cans

=

-1

<ove.

)

L]
wr

a1
th

m

T
LY
(M}
tan

LeCemaity

i
T
n

(=]
[
[}

TR.EY

b ]

M

]

s

e
Anad
il

4.

a

rac
e a

-

-
-e-.f\pa b

Haellor-{|

the

=

“gwea
e C

—~—

nay

-
S

of
gn ara

mamd
-t

srase

a

r
L

o

fg

Hlslalall
320020

(AN

S

The recommendation

L
2
o
L.
a

ar
o1
w

e
"

[ ]

m

S MeTe

- -

o
(9

el
auszive)

-

[N
ce 2xh

=4
-

'
Fl=lagal

-

.l

ang o
of

Wil

g
ot purgor

sl

do



W . Lo ..

ar (T4

...w 1 [} e 3 -._ u- [ “ ” ,.\" r: or. % _ _...__. -
. ' : va. G ) o a o M: 3 : L “.. oh
] ~ - - - - =
et e ‘” ) £ tn: i) — Mz oot L B y = g : -
: % . L ] 1 < n..“ 5 = m,. ’ ) © w.: . d e it
iy: M wan WL i 4 L3 O ‘. tn . v -
ol : o TR 2. c O . 0 £ m ) it of
: et g o A Rtk i o © e S5 fi e ’
T, e .. fe L an o wor T - = o I3 r -
v . : . ' i
. 1 i - . v e ~ -y s 1) [
w ' L¥ [ § 8 ' (] <y €1 : L. N
. el . : ar L M W & L. s g 4 a r: 4
- { ( 1 g ¢ (N “=a a O : Gl e i s
m. i __. % - i o 5 m s s r-_ o (] a.—. [ e
] [ ol Bl %
Ve . s a = j oo A s oM LS (5]
P it ” rRE L S o T £ b
., ' Pl P Y B 545 “o o
> : < A i et © L o ! 3
i b = e e " .
cr z M..._. R O n o w ) o ;
W ke w = o u Ls [ 9 ‘s . e '
: o BN gy o Bk <o Cc Y @ A ' at -
L. Xl - B o » L L 1 J
" t ] 1 [ mn A a : : 0 e [
m : (n oyl 5y e s i - . :
. S e 8 o ; . HE o
e e ) - - i o L7 e - LU L E o
. e . e ¢ = £ L ) ] ‘.
o o - 0 © i s . i o
L ) @. & 7 v A0 L) 2 L J TN . bl ')
i o R . . O & I - = ﬂrﬂ_ AL .t " o i )
¢ e - S o % sy = v % v =
-,..: . _. : ' i AT -..r . [ 4 > o = _. .m :“ - : (4] c) 5
o 5t ) w O o Moot A ds
Gy m 1 " ™ - Iz : ) y LU S
. [} " = ) " L] ' o) n ( f i K
. ' ' . i . ‘y wh T : 'Y PR e En ru (4]
' [ i L N ) » B ..-w (] R Py I8 > K [N
Ie G e Ly oo 28 Ly g2 0
L m W ) | o . o o g G - o » = ) Qv
ar < .\.. e (8 g = t a ™ L.
G 0 [ % - ] .- - | [ 9 : L. ] 7]
= ..ﬁa v ” taae (8] C —._ 3 tn Uy A L] qa) 18] . .C ) Y .,_“
KR o taes I (L o] = c bx at v o3 ( ( e o
o - o = a . - i ) w) L hy® R [ DU &
1 5 B& L. L. i s
a e W) [ 1 o ¢ ar P ¢ e R o . ar
. - e 1 ey W b W) : K i ' . & i d X e 5 |
= 2 2 - | e ' a) - - LUl v - o
[T SRS TR [ et it i . 4 ) g 4] % ‘.
1 ey 5 1 [l = ot ! g W o) " L r V. b | Il
Ll e . 4 iins Lo (o O T L D... gl a g Yo bh
L Q -, L . _m_ 'g" (g} m U Ty i ”..m u = & 4 e .u_.ﬁ W'
- - . s 5 -~ = ik " . . v
1 i T T T A G T | ©wow o @ t T {: a ..
™ . Cr + 4 s & s ar o w = - i
0 i t 1 e o O . Vv [T = oo wa y w
> o B4 0 o g ¢ o 9 o v e Ul 5 o oo
o Col. ST S i . : w0 o O e i
o wl 1) # [ kP ) . .
L. ™ o O - a w M..n. » i nw M__ O ) M_.\.,.. m Q m . e
s ER 0L 8 E g 5 b % £, o« . S22 s B G
. - b . 5 . »
@ © ..Cv =T T I W a 5 e oy @ o o
nn 4! > oy ok s i) A . o 0 0 SN, o
L R e e L. > e e [T L B AR =)
e .W. s .m.. £ e A% L " b H A €2 =3 ) -
T ' €5 . W e e 2 2 e
0 o s W @ - i A ) © > D fel i
(R SR ".. Lo Wy an 2 o m._ i 1 t “.4 ": r wr L. 0 i o
S e } " K o A._h o ....” . i b {5 I & f e
- ” it
v I - e (i L L
i Mw | [} g
1 L ar ) Lo f—
- (4] i =y >
O = s . : s > :
o o LoL uo o ) o o
A L A TR e D, it
130 (h, tw A I : LG, .
o c
v w
it Js



J
I

)

(b ]
(8 F)

'

vl The object of :he cffence ( 2.2 whetmer it was committed

PR T i - dg£iinst
& " g — " - -~ = ik - e A :
wavernment pregertly or gersonrel or #ecied crimarily z2zainst Srivata
srogerty or individiatg)

. ine . relationship Lesween the oifaocas  ind Bl

- ﬁ

Surened, B.g. 08 Zirpceseis of . trgaioan sr ma
~remArtiAmal iy Car aam sk A fA- " o
Jrozoruiatanty setwlen the afience arnd the

vii) '8 question wnelier tie act was committed in the executicn of an orfer or

~ith the approval of the organization, institution or bedy concernmed.
T Tl - i ) TR - - aw
‘e Working Group endorses the princizies and factors set out in garagraph 5.5.2
anc accepts that these will Tarm the Dasis of gzuidelines to meer the South Africa~
£:0-3T.0n wnen consicering the grant of ;ardon or indemnity in respect of politica!

, it s undersicod that the Goverament may

in its ciscretion cocnsuit other poiitical narzies and movements, and other -
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wiich it wul appily in deaiing with members of such orzanisations

.NSTITUTIONS, govarnmental or otherwise, who cammitied offznces on the assumatian
tnat-a pariicu.ar cause was teing served or aoccsed

1 ot 4 ) Tl el & -~ - - - - - - - &
Having defined poiiticzi offances, the narms and the guidelines a cut off date
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accepts that the process should oro

as expeqditiousiy as gossible, ;
uncerstood that diverse geriods for parden, nderinity and reiease wiil a=nly

civerse persons, categories of persons and categories of offcnces. A mechanism
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vide advice 20 :he Government in chis regard is nCCesSary.

'$ uncerstiod that the Government may, without waiting for

pot r ke implementano:

of :te process contemplated in this document, ;rocced :0 exercise the dower



o

R

ra’

m

(i}
(L

VT A

N

ay

)

n
o

o

(&)

INEETL

-~
5

e

t
r

(&) aa
o %
L

>t
wr 0
vy ....I
(. m
O o
) hi

(o]
o

L)

200G

i T e T

N Ky

e ) Ar_‘\
20GC0



1
r
w
Q)
p]

l

PRETORIA VINUTE Avexule C

vernment and the ANC have heid discussions at “he Fresideacy, Pret
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The Coveanment and the ANC have again conuniited themnselves
S L i
Schuur Minute.

——

——

ree final raoort of he Working Grous on poiitical offences dated 21 May 1390,

as smended, was aceenied by Yoth ~aries. The guidelines to be formulated

rerens of the Report will be applied in a phased manner.

el
0

The Rerport makes

srovision for formulation of guidelines which will be appiied in dealing with

mermbers  of all  organisations, groupings or institutions, goveramental 3H

D

clherwise, who committed offences on the assumption that a particular caus
was being served or oppascd. The meeting has instructed the Working Group to

draw up a plan for the release of ANC-related prisoners and the granting of
_.——-jg—g' —_—

indemnity to prople in a phased manner and to report before the end of Augus

The follcwing t.irget dates have in the meantime been agrced upon:

* The body or bSodies referred to in paragraph 8.2 of the Report of the

Warking Gro:p will be constituted by 31 Augrest 1390,

* The further relcase of prisoners which can be deait with administrativeiy
wiil start on 1_Scptember 1990, :

¥ Inderanity which can be dealt with in calegories of persons and not on an
individual basis will be granted as from 1 October .1990. This process
will be completed not later than the end of 1990.

x

'n all cases where the body or bodies to be cornstituted according %0
caragraph 8.2 of the Report of the Working Group will have to consicer
cases on an individual basis, :he process wiill be expedited as much as
nossible. It is hoped that this process wiil be completed within_six
months, but the latest date cnvisaged for the complction of the total task
in terms of the Report of the Working Group is not !later
30 April 1991,

than

-~

This prograrnme will be implemented on the bdasis of the Report of the YWorking
Group.



~
En

~J

1

In the interest of moving as speedily as possible tewarils a negotisted seaceflg)
political settlement and ip the context of the agreeinents rcuchod, the ANC /

announced that it was now suspending  all a:r:cd&;tfor.s with immediate offoce |

e 2k
]
As a result of this, no further armed actions and reluted activities DY i AfC
3 T n 0] 3 . = ] 1 T e
ond its Miutiry wing Uinkhonto We Sizwe will take £:3Ce. It was agreed that a
WOTKITZ 2roTD —Wwill be established to resolve all outstanding questions arising out {
. T ~ . |
of this decision to Feport by 1S September 1950, Both sides snce mcre

committed themselves to do cverything in their pcewer to bring aboyt a pracefyl

solution as quickly as possisle.

Both celegations expressed serious concern about the gegeral level of violence,
e ——,

intimidation and unrest In the country, especially in Naral. They agreed that in
the context of the common search for peace and stability, it was vital that

understanding should grow anmong all sections of the South African population
“rat problems can and should be solved through ncgotiations. Both parties
committed themselves to undertake steps and Mmecasures to promote and expedite
Lhc_EE;r-malisation and_stabilisation of the situation

ia_line with the spirit of
bl W

S

mutual trust 9btaining among ke .eaders involved,
_-_-_'_-“‘-___—_

—

With due Cognizance of the interest, role and invalvement of other parties the
e —
delegations consider it nccessary that whatever additional mechanisins  of

communication are needed shou! se developed at local, regional and national f:\/"!.

.evels.  This should enable public grievances to bSe sddressed peacefully and in anr

good time, avoiding conflict.

e GCovernment has undertaken :o consider the lilting of the State of
"""‘—-—-—.._______I‘_-__’_ - » o -
Emergency in Natal as_early as possible in the (ight of »nositive conscqguences ;‘(
S S ———

that should result from this accord.

= =

[n view of the new circumstances now emerging there will be aANQ2agoing review X

of security legislation. Txe Covernment  will give immediate consideration to

repealing all provisions of e Internal Security Act that -

(a) refer to comununism or the furthering thercof;
(5) erovide for a consolidated list;
ic) provide for a prohibiticn on the publication of statements or writings of

certain persons; and
{d) orovide for an amount :o0 be deposited be
registered.

fore a acwspaper may be



The Government will cartinue reviewing security legislation and jte san A
=1
‘nocreer to ensure free political activity 2nd with e wiew 3 passal, :
1 . ] r B Ve -y .
' cinending .egisfation at the next session of Pir'anene, e Miniitap of Tuge

~ill ssue 3 statement i this : i : -

ragard, nier alla cald

nrropncals,

3 Ve ure convinced that what we have agreed cpon today cza Secnme

<A "he road t0 ue peace and prosgerity for n_,% !

contend to be the only wties inve'ved in_the el LY
Africa. 'We xnow there are other narties comntitted to seacefyl srogroes A
— et =5 I Y

of us can “encaforth walk thar enad

incaneration acd co-gneration with cach
L

nther, We call uson _all_thase whe Ra3ve—aot—yet—cammitted themse'ves ‘o
Qeaceflul negotiations to do so now.
——

L

w

Against this background, the 'way is now open to procced towards ro 1otiations
o0 3 new censtitution,  Fxploratory ta'ks in this regard will be he!d Sefore the
l

next meeting which will Se keld soon.
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A. GUIDE-LINES FOR DEFINING POLITICAL
OFFENCES IN SOUTH AFRICA

B. PROCESS OF GRANTING PARDON AND
INDEMNITY

C. TEMPORARY IMMUNITY
D. ENTRY INTO THE REPUBLIC

INFORMATION  REGARDING THE  ABOVE.
MENTIONED MATTERS IS PUBLISHED HERE-
UNDER FOR GENERAL NOTICE

A. GUIDE-LINES FOR DEFINING POLMCAL
OFFENCES IN SOUTH AFRICA

INTRODUCTION

1.1 In the Groote Schuur Minute the Govemment
and the Afncan National Congress agreed upon the
establishment of a working group to make recommen-
dations on a gefinition of political offences in the South
African situation: to discuss, in this regard, time
Scales: and to advise on norms and mechanisms for
dealing with the reiease of political fisoners and the

ranting of immunrty in re of political offences to
those inside and outside South Africa. There is no
generally accepted definition of “political offence” or
“political prisoner’ in intemational law. What is
generally accepted, however, is that pnnciples
developed in the field of extradition law are relevant in
distinguishing bdetween “political offences” and
emnoneﬂm".Thelawmnmcﬁceoistam
show that there is now a considerabie degree of con-
aﬂmbothastomotwesofoﬁmwmmmayin
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TIEKE OORTREDINGS IN SUID-AFRIKA

B. PROSES OM BEGENADIGING EN VRYWAF
TE VERLEEN

i C. TYDELIKE VRYSTELLING
. D. BINNEKOMS VAN DIE REPUBLIEK

VIR ALGEMENE KENNISNAME WORD DIE INL
' TING HIERONDER IN VERBAND MET 80v
| MELDE AANGELEENTHEDE GEPUBLISEER

i A. RIGLYNE VIR DIE DEFINIERING VAN Pt
] TIEKE OORTREDINGS IN SUID-AFRIKA

INLEIDING

. 1.1 Die Regering en die African National Congi
' het in die Groote Schuur-minuut ooreengekom or
werkgroeo tot stand te bring cm aanbeveliings te m
ten opsigte van 'n omskrywing van politieke oo
dings in die Suid-Afrikaase omstandighede: om in
verband tydskale te bespreek: en om te advis
rakende norme en meganismes ten einde die vryla
van politieke gevangenes en die veriening van vry
nng ten Oopsigte van politieke oortredings aan pers
binne en buite Suid-Afnka te hanteer. Daar is g
algemeen aanvaarde omskrywing van “politieke ¢
treding” of “politieke gevangene” in die volke
nie. Wat egter aigemeen aanvaar word, is dat be:
sels wat ontwikkel het op die terrein van die regins
uitlewering, relevant is by die onderskeid tussen “p
tieke oortredings” en “gewone oortredings’.

reg en gebruike van state toon aan dat daar not
aansieniike mate van konsensus bestaan, sowel

die soort oortreding wat in beginsei as “polities’ ki
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principle be classified as poiitical as well as to the sort
of tactors which should be taken into account in decid-
ng whether an offence is “poilitical’ or not.

1.2 The final report of the Working Group was
2ccepted by both parues, as reflected in the Pretona
Minute and provides inter alia:

"“The Working Group endorses the principles and
factors set out in paragraph 6.5.2 and accepts that
these will form the basis of guide-iines to meet the
South African situation when considering the grant
of pardon or indemnity in respect of poiitical
offences . ..

As stated In the Groote Schuur Minute, It Is
understood that the Government may in s discre-
tion consuit other poliitical parties and movements,
and other relevant bodies with regard to the grant
of pardon or indemnity in respect of offences relat-
ing to them. For this purpose it shail be free to
formuiate its own quide-iines which it will appty In
dealing with members of such organizstions,

groupings or institutions, governmentai or other- |

wise, who committed offences on the assumption
that a particular cause was being served or
opposed.”

1.3 In formulating these guide-lines the Govem-
ment has bome in mind that in the South African situa-
tion there are a vanety of institutions and political
organizations and groupings across the whole political
spectrum. In the interests of the process of reconcilia-
tion the Government considers it appropnate that ail
persons, irrespective of their affiliations, who have
committed politicai offences in the South African situa-
tion, should be considered for the grant of pardon or

ingemnity. These guige-iines will therefore be applied |
~nen dealing with. amongst others, members of a |

vanety of orgamizations. groupings or insttutions, |
govemmental or otherwise, who committed paiitical |

oftences on the assumption that a particular cause was
oeing served or opposed.

2.1 The Govemment accepts that the following
classes of persons, whether inside or outside South
Africa. should be taken into account with regard to the

grant of pardon, ingemnity or release for political
offences:

(a) Persons aiready sentenced, includ-
iNg persons serving a sentence, per-
sons subject to any suspended sen-
tence, persons awaiting execution of
a sentence or where the case is on
appeal or review.

Persons who may be liable to prose-
cution, or who are awaiting or under-
going trial.

(¢) Persons in detention.

22 is vested in the State Pre-

sident by virtue of section § of the Republic of South

. #y -Afnica Constitution Act, 1983 (Act No. 110 of 1983),

O ~and sacti Pri 1959 (Act No. 8 of

';rg;" | 1958), and will apply to persons aiready sentenced, i.e.

“1; * «class (a) above: Provided that a person who has been
AN -

il ' al WJ P ILOTICE ey (AN
i
at

(b)

enced 0 _gJe S8

sifiseerbaar is, as oor die soort faktore wat in .
king geneem behoort te word wanneer besiuit word of -
'n cortreding ‘polities” is al dan nie. :

12 Die finale versiag van die Werkgroep is, soos
weerspieél in die Pretona-minuut, deur beide partye
aanvaar en bepaal onder andere:

"“Die Werkgroep onderskry! die beginseis en fak-
tore in paragraat 8.5.2 uiteengesit en aanvaar dat
| dit die grondsiag sal vorm van riglyne vir die Suid-
Afrikaanse omstandighede by die ocorweging
van begenadiging of vrywaring ten opsigte van po-
itleke cortredings . . .

Soos uiteengesit in die Groote Schuur-minuut,
word dit aanvaar dat die Regering na sy oordeel
met ander politieke partye en bewegings en ander
betrokke liggame corieg mag pleeg ocor dle ver
lening van begenadiging of vrywaring ten opsigte
van cortredings wat met hulle vertand hou. Vir
hierdie doel staan dit die Regering vry om sy ele
riglyne te formuieer vir toepassing by die hantering
van lede van sodanige organisasies, groeperings
ot instellings, staats- of andersins, wat cortredings
[ gepleeg het in die veronderstelling dat 'n spesi
! flake doel nagestreef of teengewerk is.”
| 1.3 By die formulering van hierdie riglyne het die
| Regenng die bestaan van 'n verskeidenheid van instei-
| lings en politieke organisasies en groepenngs oor die
hele politieke spektrum in gedagte gehou. in die
belang van die proses van versoening ag die Regering
| dit gepas dat alle persone, ongeag hulle affiliasies, wat
1 politieke oortredings binne die Suid-Afrikaanse
| omstandighede begaan het, in aanmerking geneem
| moet word by die veriening van begenadiging of vry-
| wanng. Hierdie nglyne sal gevoigiik toegepas moer -
word by gie hantenng van, onder andere. lede van 'n
| verskeigenneid van organisasies, groepenngs of
instellings, staats- of andersins, wat poiitieke cortre-
dings begaan het in die veronderstelling dat 'n spesi-
fieke doet nagestreef of teengewerk is.

2.1 Die Regenng aanvaar aat die voigende klasse
persone, hetsy binne of buite Suid-Afrika, in aanmer-
| king geneem moet word met betrekking tot bege-
nadiging, vrywanng of vrylating vir poiitieke oortre-

dings:

| (a) Gevonnisde persone, insluitend per-
sone wat 'n vonnis uitdien, persone
onderhewig aan enige opgeskorte
vonnis, persone wat die tenuitvoer-
legging van 'n vonnis afwag, of waar
die saak op appél of hersiening is.

Persone wat vervolg kan of staan te
word of wat verhoorafwagtend is, of
wat tans teregstaan.

(¢) Persone in aanhouding.

2.2 Die bevoegdheid om te begenadig berus inge-
voige artikel 6 van die Grondwet van die Republiek van
Suid-Afrika, 1983 (Wet No. 110 van 1983), en artikel
69 van die Wet op Gevangenisse, 1959 (Wet No. 8 van
1959), by die Staatspresident en sal toegepas word ten
opsigte van reeds gevonnisde persone, te wete kias (a)
hierbo: Met dien verstande dat 'n persoon wat reeds ter
dood veroordeel is, en wie 38 vonnis ingevoige artikel 6

)
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- of ActNo. 110 of 1963, will ngt automaticay in terms of
entitied to further consideration in
terms of section 69 of Act No. 8 of 1959.

23 Special power to grant indemoity is required in
regard to persons referred to in class (b) above. The
reievant power is contained | } the indem-
nity Act, 1990. Section 6 of the Criminal Procedure Act.
1977, provides for the stopping of 3 progecytion and
may therefore also be applied. As regards persons

refarred 1o in ciass (C) above the reievant powers of |

rejaase are contained in secunty legisiation.

24 The procedures contained in this document
relate only to political offences and in no way imply any
limitation upon the general exercise of the powers
mentioned in paragraphs 2.2 and 2.3.

GUIDE-LINES

3.1 In pursuance of the above, a set of guide-lines
was adopted to be appiied to a|l organizations. group-
ings. iNs I00S, g« ¢ arwise, and indi-
wduals.

3.2 Taking these into account the following factors,
as may be appropnate in a particuiar case. will be con-
sidered when making a recommendation for the grant
of pardon or indemnity in appropriate cases:

(i) The motive of the offender, i.e. whether the
offence was committed for a political motive
(e.g. to further or oppose the aims of a political
organization, institution or body) or for a-perso-
nal motive.

(i) The context in which the offence was com-

mitted; in parucular whether it was committed in |
the course of or as part of a political upnsing or |

disturbance. or in reaction theretQes>

(i) The nature of the political objective (e.g.
whether to force a change in the policy of or to
overthrow or destroy the political opponent).

(v) The legal and factual nature of the offence, in-
\/ cludingits gravity.

@ ™e object and/or objective of the offence (e.g.
whether it was committed against the poiitical
opponent or his property, or directed primanty
against private individuals or property; or was
committed on the assumption that a particular
cause, govemmental or otherwise, was being
served).

The relationship between the offence and the
political objective being pursued, e.g. the direct-
ness or proximity of the relationship, or the pro-
portionality between the offence and the objec-
tive pursued.

(vii) The question whether the act was committed in
\/ the execution of an order or with the approval of
the organization, institution or body concemed.

(v)

4

 vammn Wet

t NG: 110'van 1963 15t 'n pariode Van gevange” *
mwmmwm@
Npme geregtig sal wees op verders corweg ingevoige
m&mWaNo.avqmsssnio. W. .

2.3 Spesiale magtiging vir die veriening van vry-
wasBring word verets ten opsigte van persone gemeld in
idems (D) hierbo. Die betroide magsvenening is vervat in
aswtikel 2 van die Wet op Vrywarning, 1990. Artikel 6 van
ave Strafproseswet, 1977, maak voorsiening vir die
SIERIING van vervolging en kan dus ook aangewend
M@Mmdm' gﬁng tot persone vermeid in kias (c)
rueerdo, is die relevante vrylatingsbevoegdhede vervat
m Wﬁgﬂmg“"g-

2.4 Die aanbevelings in hierdie dokument verwys
swegs na politieke oortredings en impliseer geensins 'n
wseperking op die aigemende uitoefening van die
=»2voegdhede genoem in paragrawe 2.2 en 2.3 nie.

RIGLYNE

3.1 Ter bereiking van bogenoemde is 'n ste riglyne
zanvaar vir toepassing ten opsigte van alle organisa-
swes, groepe, instellings, staats- of andersins. en indivi-
sue.

3.2 Ditinaggenome, sal die volgende faktore, soos
veal dit toepaslik mag wees in 'n besondere geval, oor-
weaeg word wanneer 'n aanbeveling vir die begenadi-
»Ng of vrywaring in toepaslike gevalle gemaak word:

(i) Die motief van die ocortreder, dit wil s& of die
oortreding met 'n politieke motief gepleeq is (by-
voorbeeld om die cogmerke van 'n politieke or-
ganisasie, instelling ct liggaam te bevorder of
teen te werk) of weens 'n persoonlike motief.

Die omstandighede waarbinne die oortreding
gepleeg is, veral of die oortreding gepleeg is in
agie loop of as deel van 'n politeke opstand of
oproer, of in reaksie daarop.

(i)

(ii) Die aard van die politieke cogmerk (byvoor-
beeid om 'n beleidsverandering af te dwing of
om die politieke teenstander omver te gooi of te
vemietig).

(iv) Die regs- en feitelike aard van die oortreding,
insluitend die emns daarvan,

(v) Die doel ervof cogmerk van die oortreding (by-
voorbeeld of dit gerig was teen 'n politieke
teenstander of sy elendom, of primér gerig was
teen privaat individue of eiendom: of gepleeg is
in die veronderstelling dat 'n spesifieke oog-
merk, staats- of andersins, gedien is.

Die verband tussen die oortreding en die poli-
tieke cogmerk wat nagestreef is, byvoorbeeid
die direktheid of aanwesigheid van die
verwantskap of die proporsionaiiteit tussen die
cortreding en die cogmerk wat nagestreef is.

Die vraag of die daad gepleeg is in uitvoering
van 'n opdrag of met die goedkeuring van die
betrokke organisasie, insteiling of liggaam.

(vi)

e ) I . - 5
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5. PROCESS OF GRANTING PARDON OR INDEM- | B. PROSES OM BEGENADIGING EN VRYWARING

« £ Y aree

TIME SCALE TYDSKAAL

4.1 The granting of pardon or indemnity in terms of 4.1 Die begenadiging of viywanng ooreenkomstig
the above-mentioned guide-ines will only be consid- | bogenoemde nglyne sal slegs oorweeg word ten op-
ered in respect of political offences commuitted on or | sigte van politieke oortredings wat op of voor 12:00 op
cefore 12:00 on 8 October 1990. | 8 Oktober 1990 gepleeg is.

4.2 In paragraph 3 of the Pretona Minute the ANC, i 4.2 In paragraaf 3 van die Pretona-minuut het die
n the interest of moving as speedily as possible to- | ANC, in belang daarvan om so gou moontlik na 'n
wards a negotiated peaceful political settiement, un- ‘ onderhandelde vreedsame politiese skikking te
gertook in the context of the agreements reached, t0 \ beweeg, ondemeem om in die konteks van die ooreen-
suspend all armed action and related activities with | komste wat bereik is, alle gewapende en verwante akti-
immediate effect. The rate at which progress is made | witeite op t@ skort met onmiddellike effek. Die tempo
unger paragraph 3 of the Pretona Minute wiil theretore | waarteen vordering gemaak word ingevoige paragraat

opviously cetermine the time scaies within which in- 1 3 van die Pretona-minuut sal dus ooglopend die tyd-
cmmmm@mmmgmmw. | skaal waarbinne vrywanng verieen kan word en ge-

The more aifficult cases and especially offences involv- | vangenes vrygelaat kan word, bepaal. Meer ingewtk-
ing elements of violence or acts preparatory to violence | kelde gevalle, veral cortredings waaroy elemente van
~il only be considered once it is_apparent that the | geweid betrokke is, of voorbereidende handelinge tot
pnnciples and the undertakings in the Greote Schuur | geweld, sal slegs corweeg word sodra dit duidelik is gat
ang Pretoria Minutes are being complied with. or to the | die beginseis en ondememings in die Groote Schuur-
extent that other organizations or individual persons | en Pretoria-minute nagekom word of tot die mate waar-
commit_themseives to peaceful solutions and devel- | toe anaer organisasies of individue hulleseif tot vreed-

opment. | same oplossings en ontwikkeling verbind.
MECHANISM | MEGANISME

1
Consulting bodies | Raadplegingsiiggame

S.1 The granting of pardon or indemnity in respect 5.1 Begenadiging of vrywanng ten opsigte van n
of a specific offence or a category of offences. is an | spesifieke oortreding of 'n kategone van oortredings, is
executive_governmental function. Consuliting bodies | n uitvoerende regenngsfunksie. Raadplegingsliggame
are inciyded in the mecnanism to provide the executive | word Dy cie meganisme ingesiuit om die urtvoerende
n appropriate cases with wise advice and to | gesag met wyse raad te bedien en aan te toon dat die
semonstrate that the interest of ail parties are being | belange van alle partye so opjextief moontlik in aan-
taken N0 account n_as objective_a_manner as | merking geneem word.

cossicle.

. 8.2 'n Liggaam of liggame sali nou saamgestel

5.2 A ~ody or nodies will now be constituted in | word ingevoige die Regulasies uitgevaardig ander arti-

terms of the Requiations issued under section 3 of the | kel 3 van aie Wet op Vrywanng, 1990. bestaande uit 'n

Indemnity Act. 1990. consisting of a_convener with aad | sameroeper met ad hoc-aanstellings urt belangheb-

hoc appointments from concermed groups wnen geai- | bende groepe wanneer met spesifieke oortredings (of
ing with paricular offences (or categones of offences). | kategonee van oortredings) genandel word.

Categories of persons Kategorieé van persone
6.1 Unconditional indemnity wiill now be granted to q 6.1 Onvoorwaardelike vrywanng sal nou aan die
the following categories of persons: l volgende kategone€ van persone verieen wora:
(a) Persons who left South Africa without being in (a) Persone wat Suid-Afrika veriaat het sonder dat
on of valid travel documents. Such in- hulle in besit van geldige reisdokumente was.
demnity will be granted on an individual basis, Sodanige vrywanng sal op 'n individuele dasis,
a‘ternatively per a list of names. i alternatiewelik per naamilys, verieen word.
(b) Persons who _left South Africa at a place other ; (b) Persone wat Suid-Afrika veriaat het op 'n ander
_than a pon referred to in section 2 (b) of the plek as by 'n toegangspoort soos bedoel in arti-
Departure from the Union Reguiation Act, 1955 kel 2 (b) van die Wet tot Reéling van Vertrek uit
(Act No. 34 of 1955). die Unie, 1955 (Wet No. 34 van 1955).
6.2 Recommendations relating to the identification 6.2 Aanbevelings wat betrekking het op die identifi-
of further catggo_c%s may be made Dy interested per- | senng van verdere kategoneé kan deur belangheb-

sons and shall Considered by the Executive in | bendes gemaak word en sal deur die Uitvoerende Ge-
accordance with the guide-lines reterred to in para- sag corweeg word coreenkomstig die riglyne waama in
graph 3 above. The consulting body or podies may be | paragraaf 3 hierbo verwys word. Die raadplegingsiig-
approached for advice when dealing with categories of | gaam of -liggame kan genader word vir advies, wan-
offences. neer met kategorieé van cortredings gehandel word.
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8.3 Shouks there be any doubt in a particuldrcase | 6.3 Soy caar in“enige spesifieke *geva| “twyte

as to whether a person is covereg by a category of
cenain events or a particular eévent published in the
Gazette it is recommended that such d

indemnity' an an individual basis in the man-

"eras siggested hereunder.

Individual persons

7.1 In order to facilitate and expedite applications
for indemnity on an individual basis, ajl applications
Must please be addressed to the Office for Indemnity,
Immunity and Release, Private Bag X855, Pretona.
0001 (Tel. 323-9302: Fax number 21-1922),

7.2 An apolication form which must be used by per-
sons who want to apply for indemnity, is available atthe
above-mentioned address. A Specimen thereof is con-
tained in Annexure A. and copies may be optained at
the office referred to in paragraph 7.1 above.

7.3 Ifthe li i a0 organization,
he should channei his application_througn -

-Zaton concemed, The orgamization shouid also make

d recommendation.

7.4 The Department of Justice wiil process the ap-
plications to the State President.

7.5 Should the State President tum down an apoli-
cation for Indemnrty, the applicant shail have the rignt

'o_request that his appiication ref the
consuiting body to advise the State Presigent Qn the

matter. The consuiting boay
matter and thereafter refer it back to the State Pres-
Centtogether with its reccmmendation.

Criminal trials

8.1 The orocess set out in these guide-lines shail
Lot De construed as precludin - al. in
any appropnate case, from continuing with a prosecu-
tion. The State President may at the conclusion of such
trial or in the course of proceedings or at the conclusion
thereof exercise the powers referred to in paragraph
2.2 or 2.3 above. The iIssues of postponement and
grantng of bai remain entirely within the juris-
cictional sphere of the Attorneys-General and the
courts of law.

8.2 In matters where the
investigated a case against a person who aoplies for
Indemnity and the decision of the Attorney-General
whether or not to prosecute is pending, the Attomey-
General's decision ang comment shail aiso be
Submitted to the State President. In matters where the
Attormey-General has already decided to prosecute a
Person concemned, but where the case against the

Attomey-Generai's comment shall aiso be Submitted to
the State President. In this regard attention is aiso
directed to paragraph 4.1 of this document.

|
|

tenis wat in.«ia Sraarskoeramgepubliseer IS, word aan-
beveel dat so 'n persoon aansoek om VvV doen
0D 'n individuele basis soos wat nieroncer uiteengesn
word.

Individueje persone

Ten einde aansoeke om vrywanng op 'n indivi-
basis sover moontlik te vergemakiik en bespoe-
dig, moet alle aansoeke assetlief aan gie Kantoor vir
Vrywanng, Vrystelling en Vrylating, Privaatsak X655,
Pretona, 0001 (Tel. 323-9302: faksnommer 21 -1922),
geng word.

7.2 'n Aansoekvorm wat deur
wvanng aansoek doen, gepruik
bostaande agres beskikbaar.

persone wat om vry-
moet worg, s by
'n Voorbeeld daarvan

| word vervatin Bylae A.

will then investigate the |

7.3 Indien die applikant lid van 'n organisasie is.
behoort hy sy aansoex deur gie betrokke organisasie
te kanaliseer. Die organisasie behoort ook 'n aanbe-
veling te maak.

7.4 Die Cepartement van Justisie sa| aansceke na
die Staatspresident prosesseer,

7.5 Indien die Staatspresident N aansoek om vry-
wanng sou weter, is die appiikant geregtig om te ver-
Soek dat sy aansoek aan gie raadplegingsliggaam
voorgelé word om die Staatspresident oor gie aange-
leentheid te aaviseer. Die liggaam sai dan gije aange-
leenthetd ondersoek en dit daama na gie Staatspres;-
dent terugverwys tesame met Sy aanoeveling.

. Strafsake

|
|
|
|
|
|

|

8.1 Cie oroses soos urteengesit in hiergie nglyne
moet nie vertolk word as sSynge dit 'n Prckureyr-
generaal verhoed in enige toepasiike saak om 'n
vervoiging voort te sit nie. Die Staatspresicent kan na
afloop van so 'n verhoor of in die loop van enige verng-
tinge. of by die be€indiging daarvan. Sy Devoegdhede
S00s in paragraaf 2.2 hierpo vermeid. uitoefen.
Aangeleenthede soos die uitstel van sake en die
verlening van borgtog biy steeas geheel en ai binne aie
junsdiksionele bevoegaherd van die Prokureurs-gener-
aal en die geregshowe.

_ l . o ,
police have aiready 8.2 In aangeleenthede waar die polisie reeds 'n

Saak teen 'n persoon wat aansoek vir vriywanng goen,
onaersoek het en die besiuit van die Prokureur-
generaal om te vervolg al dan nie nog hangende s, sal
die Prokureur-generaal se Desiuit en kommentaar ook
aan die Staatspresident voorgeié word. In sake waar
die Prokureur-generaal reeds besiuit het om gie
Detrokke persoon te vervolg, maar waar die saak nog
nie ‘'n aanvang geneem het nie, of waar die saak reeds
N aanvang geneem het, maar nog nie voltooi is nie, sal
die Prokureur-generaal Se kommentaar ook aan die
Staatspresident voorgeié word. In hierdie verband
word aandag ook op paragraaf 4.1 van hierdie
dokument gevestig.




for the release of sentenced persons who wish to apply

for release. These applicaticns shouid aiso oe

addressed o the above-mentioned Office for Indem-

7.3 10 7.5 will appty mutatis mutandis.
C. TEMPORARY IMMUNITY

10. Persons not now applying for indemnity may
nevertheless want to temporary enter the Republic with
a view to the promotion of peaceful consttutional
soiutions in South Africa. In order to faciitate and
expedite their appiications for temporary immuntty
such persons are advised 10 make use of the applica-
tion form contained in Annexure 8. This form wiil be
published in the Gazette  and copies
thereof are available at the Office for Indemnity,

0Q01.

D. ENTRY INTO THE REPUBLIC

11. Apart from the above all persons abroad must
still satisty the requirements of ctizenship and the nght
to stay in the Repupiic pefore oeing ailowed to enter
the Repuolic. The Department of Home Aftairs should
be approached in this regard pnor 10 the departure of
the person concemed for the Republic. Persons who
wish to return to the Republic must on armnval already
be in possession of documents of citizenship and such
other documents as may be necessary, or apply afresn
neforehand for such documents if they are not In
possession thereof. The Department of Home Affairs
wil announce guide-iines regarding the procedure 10

|
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Release of sentenced prisoners , ‘ Vrylating van gevonniste gevangenes . oo -
9. Annexure A aiso makes provision for application 9. Bylas A maak 00k voorsiening vir aansoeks

deur gevonniste persone wat aansoek om vryiating wil
doen. Sulke aansoeke moet 0ok aan die bovermeide

| kantoor wir vrystelling en vrywarng gerg word.
nrty, Immunity and Release. In this regard paragraphs |

Paragrawe 7.3 tot 7.5 is in qie verband mutats
mutanais van toepassing.

' ¢. TYDELIKE VRYSTELLING

10. Persone wat nie nou oM vrywanng aansoek
doen nie mag nietemin die land tydelik wil binnekom
met die cog op die bevordering van vreedsame konsti-
tusionele oplossings in Suid-Afrika. Ten einde hulle
aansoeke vir tydeiike vrystelling te vergemaxiik en te
bespoedig, word aanobeveel dat huile van die aansoek-
vorm in Bylae B gebruik maak. Dié vorm sal ook in die
Staatskoerant gepubliseer word en kopieé daarvan is
beskikbaar by die Kantoor vir Vrywanng, Vrystelling en

! | Vrylating, Privaatsak X655, Pretona, 0001.
immnuty and Release, Private Bag X655, Pretona. |

D. BINNEKOMS VAN DIE REPUBLIEK
11. Afgesien van die voorgaande moet aile

| persone in die buiteland steeds voidoen aan die

~e followed in respect of persons who wish to retum to |

the Reoublic.

vereistes wir burgerskap en die reg om in die Republiek
e woon voordat hulle toegeiaat sal word om die
Republiek binne te kom. Die Departenent van Binne-
landse Sake moet in hierdie verband genader word
voordat die betrokkene na die Republiek vertrex.
Persone wat na die Republiek wil terugkeer, moet Dy
hulle aankoms reeds in besit wees van burgerskap-
dokumente en sodanige ander dokumente as wat
nodig mag wees, of van nuuts af en vooraf vir sodanige
dokumente 3aansoek doen as hulle nie reeds in besi
daarvan is nie. Die Departement van Binnelandse
Sake sal ngiyne bekendmaak aangaande die
prosedure wat gevolg moet word ten opsigte van
persone wat na cie Repuoliex wii terugkeer.
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DEPARTMENT
No. R. 2633

OF JUSTICE
9 November 1990
INDEMNITY ACT. 1990

REGULATIONS IN RESPECT OF INDEMNITY
COMMITTEES

The State President has under the pbowers vested in |

him by section 3 of the Indemnity Act, 1990 (Act No. 35
of Made the regulations contained in the
Scheaule nereto.
SCHEDULE
Definitions
" 'nthese recuiations. uniless the context Otherwise
Inaicates —

“lommittee means an
established unger reguiation 2:

“official" means an
lation 7:

“he Act'" means the
No. 35 of 1990).

Estadlishment of incemnity committees
2. The State Presiden

Indemnity Act, 1390 (Act

may issue generally or
case.

Constitution of committees
3. (1) A committee shall consist of a chairman ang

such numoer of other members as the State Presigent f

€d that if the State
may consist of 3
committee,
(2) The chairman ang members of 3 committee shail,
as often as it may become necessary, be appointed by
the State President Subject to subregulation (3).

251 —A

indemnity committee [

official designated under requ- |

: DEPARTEMENT VAN JUSTISIE
r No. R. 2633 9 November 1990

WET OP VRYWARING. 1990

REGULASIES MET BETREKKING TOT
VRYWARINGSKOMITEES

Die Staatspresident het kragtens die bevoegaheid
i hom verleen Oy artkel 3 van gie Wet op vrywanng,

1990 (Wet No. 35 van 1990), die reguiasies vervat in
! Cie Bylae hiervan uitgevaaraiq.

BYLAE
Wooro‘omskrywmg

1. In hiergie regulasies,
anagers dlyk, beteken —

"Seampte” 'n beamote Kragtens regulasie 7 aan-
sewys:

‘die Wet" die Wet op
No. 35 van 1990):

“komitee" 'n vrywanngskomitee
reguiasie 2,

Insteiling van vrywaringskomitees

| 2. Die Staatspresident kan een ot meer vrywanngs-
' komitees instel om cle werksaamhede in regulasie 4
' (1) bedoel. behoudens Niercie regulasies en ooreen.
! komstg aie voorsknfte wat die Staatsoresident in die

aigemeen of met Detrekking tot n bepaaide geval mag
| uitreik, te verng.

- Samesteiling van komitees

[ 3.(1) 'n Komitee bestaan uit 'n voorsitter en die getal
ander lede wat die Staatspresident bepaal: Met dien
verstande dat indien die Staatspresident aidus bepaal,
| 'n komitee uit 'n voorsitter as enigste iid van die komi.
| lee kan bestaan.

J (2) Die voorsitter en lede van ‘'n komnee word, so
| dikweis as wat git nodig word, behoudens sup-

| reguiasie (3) deur die Staatspresident aangestel.

tensy uit qie Samehang

Vrywanng, 1990 (Wet

Ingestel kragtens
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(3) No person shail be appointed chairman of a com- !
mittee uniess he is a person who by virtue of his quaiifi- |
cations is emtitled to be admitted to practise as an |
agvocate in terms of the Admission of Advocates Act. |
1964 (Act No. 74 of 1964), and wno, after ootaining
such qualifications, was invotved in the application of |
the iaw for a penod of at least ten years.

(4) The chairman or a member of a committee shail
hoid office as chairman or as memper, as the case may |
be. during the State President’s pleasure.

(5) The chairman of a committee may co-opt one or |
more persons approved by the State President as ag |
hoc members of the committee to assist, in accordance
with the directions of the chairman, the committee in |
the performance of its functions wrth respect to a parti-
cular matter: Proviced that the State President may
with respect to any particular matter to be deait with by
a committee. direct the chairman of that committee to |
Co-00t a person designated by the State President as
an ag hoc memper of the committee for the purposes
of such matter.

(6) No person except the chairman of a commttee or |
a member or an ad hoc member of a committee in the |
full-time service of the State shail take his seat as a
member or an ad hoc member of the committee uniess
he has taken the oath or made a declaration of secrecy
in terms of regutation 5.

Duties, powers and functions of committee

4. (1) The functions of a committee shail be to !
investigate a matter refating to the exercise by the !
State President of a power conferred on him in terms of
the Act which the State President or a Minister of the '
Cabinet reters to the commrttee, and to submit a written
report and recommendation in respect thereot to the
State President.

(2} A committee may —

(@) in an investigation in terms of subregulation j
(1) into a spectfic matter—

(i) receive, take down or hear wntten state- |
ments. evidence or arguments or, if the chair- |
man consents thereto, oral statements, |
evigence or arguments relating to that matrter;

(i) through its chairman administer an oath to
or accept an affirmaton from a person who .
gives evidence before the committee or submits |

a document or anything eise to the committee; |
or

(b) for the purposes of such investiganon —

(i) subtect to any other legal provision peruse
any court recoras or records in the possession |
ot the Cniminal Record Centre of the South Afri- |
can Police in connection wrth the said matter or
anv other official records in the possession of
the State which the Minister of Justice makes |
avalabie;

(ii) obtain information reating to such matter:
or

(3) Niemand word as die voorsitter van 'n komitee
aangestel nie tensy hy iemand is wat uit hootfde van sy
kwalifikasies daacop geregtig is om kragtens die Wet

| 0p die Toelating van Advokate, 1964 (Wet No. 74 van

1964), toegelaat te worad om as advokaat te praktiseer
en wat na die verwerwing van sodanige kwalifikasies vir

| 'n tydperx van minstens tien jaar by die toepassing van
| die reg betrokke was.

(4) Die voorsitter of 'n lid van 'n komitee bekiee sy

| amp as voorsitter of lid. na gelang van die geval, so-
. lank dit die Staatspresident behaag.

(5) Die voorsitter van 'n komitee kan een of meer
persone deur die Staatspresident goedgekeur as ad
hoc-lede van die komitee kodpteer om die komitee by

| die verngting van sy werksaamhede met betrekking tot

'n bepaaide aangeleentheid ooreenkomstig die voor-

' sknfte van die voorsitter behulpsaam te wees: Met dien

verstance dat die Staatspresident met betrekking tot 'n

. bepaalde aangeleentheid waarmee 'n komitee moet

hande!. die voorsitter van daardie komitee kan gelas

. om 'n persoon deur die Staatspresident aangewys as

'n ag hoc-lid van die komitee vir doeleindes van daar-
die aangeleenthe:d te koopteer.

(6) Niemand behalwe die voorsitter van 'n komitea of
'n lid of ag hoc-iid van 'n komitee wat in die heeitydse

' diens van die Staat is. neem sitting as lid of ad hoc-lid

van die xomitee nie tensy hy die eed of verkianng van

. geheimnouding ingevoige regulasie 5 afgelé het.

Pligte, bevoegdhede en werksaamhede van komi-
tee

4. (1) Die werksaamhede van 'n komree is om 'n
aangeleentheid in vernand met die uitoetening deur gie

| Staatspresigent van n devoegaheid ingevolige die Wet
' aan hom veneen wat die Staatspresigent of 'n Minister
' van qgie Kapinet na die komitee verwys, te onaersoek
. en n skriftelike versiag en aancevelng daaroor aan
| die Staatspresident voor te Ié.

(2) 'n Komitee kan —

(a) by 'n ondersoek ingevolge subrequiasie (1)
na 'n bepaalde aangeieentheid—

(i) sknftelike verklanngs. getulenis of argu-
mente of. indien die voorsitter toestemming
caartoe verleen. mondelinge verkianngs. ge-
tuilems of argumente in veroand met daardie
aangeleenthetd ontvang, afneem of aanhoor;

(ii) deur middel van sy voorsitter aan lemand
wat getulenis voor die komitee aflé of 'n gesknf
of iets anders aan die komitee voorié. 'n eed
oolé of van hom 'n bevestiging aanneem; of

(b) vir doeleindes van so 'n ondersoek —

(i) behoudens enige wetsbepaling, insae
verxry in enige hofrekords of in rekords in besit
van die Knmineie Rekordsentrum van die Suid-
Ankaanse Polisie in verband met bedoelde aan-
geteentherd of in enige ander amptelike rekords
in besit van die Staat wat die Minister van Justi-
sie beskikbaar stet;

(i) inligting in verband met bedoeide aange-
leenthed inwin; of
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(iii) by wntten notce signed by the chairman, !
which IS served in accorgance wrth subreguia- |

uon (3), direct any person to appear before the !

committee at a time, date and place mentioned

in the notice and to give evidence relating to the |

saild matter or to sudmit to the committee any

gocument or anything eise on which or in which |

nformation in his possession or custody or |

unger his control and whicn is menuoned in the

notice is in any manner whatsoever containea or

emobodieq.

(3) A notice unaer subregulation (2) (b) (iii) shall be |

served—

!
(a) by hanaing over a cooy thereof to the person |

ubon wnom it is to be served:

(b) by leaving such cocy at the usual or last
Xnown place of residence or business of that per- |

son; or

(C) by sending such copy througn the post to the |

(iii) by sknftelike kennisgewing geur die voor-
sitter onderteken en Ooreenkomstiq Subregquia-
sie (Jjubeteken, iemang daansé om, op 'n tyd,
catum en plek in die kennisgewing vermeid.
voor die komitee te Verskyn en om in verband
met bedoeide aangeieentheid getuienis af te 1@
of 'n gesknt of iets anders waarop of waann
'Niiging op warter wyse ook al vervat Ot vasgele
IS wat in sy besit of bewanng of onder Sy Deneer

IS enin gie kennisgewing vermeid word, aan die
Komitee voor te 18,

‘3) 'n Kennisgewing kragtens Subregulasie (2) (b)

I (iii) word beteken —

usual or last known place of residence or business |

of that person.

(4) A commirttee shall convene at the time. date anc
place cetermined oy the chairman.

(5) The manner
functions, including the procedure at ang quorum for a
meeting of the commuittee, shall, subject to these regu-
lations, be determineda Dy the chairman of the commit-
1e€e In general or in respect of a specific case.

(6) (a) No person shall attend the proceedings of a
committee exceot with the permission of the chairman

gine

‘b) The chairman may orcer that any permission
Sranteaq to any cerson by him under paragraph (a) shail
not be valid untess such person has taken the oath or
Made a dectaranon of secrecy under regulation 5,

(7) Where any person gives evidence or submits a
Statement to a committee in terms of the provisions of
these regulations and for the purposes of indemnity,
answers questions which may incnminate him or,
where he is to be tned on a cnminal charge, may preju-
dice him at such tnal. no evidence regaraing these
questions or answers thereto or any other aspect
régaraing such proceedings in respect of which the Act
'S applicable shall be aamissible in any juadicial pro-
ceedings.

(8) No person shall, without the prior consent of the
State President. disciose any particulars of —

(@) the proceedings of or before a committee,
inciuding the contents of any evidence or state-
ment given before a committee or submitteq to a
committee; or

(b) a committee's report or recommendation on
any matter referred to the committee under reguia-
ton 4 (1),

‘a) deur 'n afsknf daarvan te oorhandig aan die
Persoon aan wie dit beteken moet worg-

(b) deur so 'n afsknf by die gewone of jongsbe-
kende woonplek of sakeplek van daardie persoon
te laat; of

(C) deur so 'n afsknf deur gie pOs na die gewone
ot jongsbekende woonplek of sakepiek van daar-
Gie persoon te stuur.

(4) 'n Komitee vergader Op die tyd, datum en plek

| wat cie voorsitter bepaal,

In which a committee performs ite |

(S) Die wyse waarop 'n komitee sy werksaamhede
vermg, met inbegnp van die prosedure Dy en kworum
vir ‘n vergadenng van die komitee, word benoudens

| hierdie requiasies deur die voorsitter van die kommee in

die algemeen of met betrekking tot 'n bepaaide geval

bepaal.

! Dywoon nie, behaiwe met veriof

(6) (a) Niemand mag die verngtinge van 'n komitee
van die voorsitter of urt

| hootae van n dansegging kragtens subregulasie (2)
Or pursuant to a direchion unader Subrequlation (2) (b) |

(b) ().
'b) Cie voorsitter kan

hom kragtens paragraat
van krag wora

gelas cat enige verof geyr
(@) aan iemang vereen, nie
nie tensy so iemana die eedof verkla-

| NG van geheimnouding ingevolge regulasie 5 afgelé

|
i
;
»

het.

(7) Waar iemand INgevolge die bepalings van hiergie
reguiasies getuienis afié of 'n verklanng aan ‘n komitee
vooné en vir die doeleindes van vfywanng vrae beant-
woord wat hom kan inknmineer of, waar Ry op 'n siraf-
regtelike aankiag moet teregstaan, hom kan benaceel
Dy so 'n verhoor, is geen getulenis betreffende hiergie
vrae of antwoorde daarop of enige ander aspek
rakende sodanige verngtinge waarop die Wet betrex-
King het toelaatbaar by enige geregtelike verngtinge
nie.

(8) Niemand mag sonder die vooraf verkreé toe-

stemming van die Staatspresident enige besonder-
hede van—

(a) die verngtinge van of voor 'n komitee, met
inbegnp van die inhoud van enige getuienis of
verklanng wat voor 'n komitee afgelé of aan n
Xomnee voorgeié is: of

(b) 'n komitee se versiag of aanbeveling cor 'n
aangeieentheid wat kragtens reguiasie 4 (1) na die
komitee verwys is,
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I 4 No.12838 .
'[ except in so far as this may e necessary for the proper | openpaar maax nie. penawe wir sover at i die -
| carmying out of these regulations. senooriike ultvoenng van niergie reguiasies nodig mag
(9) No person snall, without the approval of the chaif- | w~ees.
| 9) Nierriand mag sonder die goedkeunng van die

man of a commitee, peruse—
(a) any records of the committee. including anv .
recoraings of any proceedings ot or before the
committee: of
() any document of anything eise In the cus- -
tody or under e controt of the committee on
which or n which informaton 1S in any manner
whatsoever contained or empodied. while such a |
document of anything else 1S unger the control of i
in the custody of the committee, i
except in so far as this may be necessary for the proper |
carrying out of thesé regulations.

(10) The disposal of and dealing with—

(a) any recoras of the committee. including any

recoraings of any proceeqings of or before the
committee: or
(b) any document of anything eise In the cus-
tody or uncer the controi of
which or in whicn jnformauon s N
whatsoever containeq or empodied.
shail be In accordance with the directions whnicn the
State Presigent may \ssue In generai or in a spectiic
case.
(11) Any person who—
(a) fais 10 comply with a direction under Suo-
requiation (2) (D) (i), or
(b) contravenes a provision of sub reguiation (8),
snail be guuity of an offence and on conviction oe
apie to a fine not exceeding R4 000 or © imen-
i sonment *or a oenca not exceeding 12 montns ar
1o poth such fine and sucn impnsonment.

any manner

Secrecy

3. Any person referred to N reguiation 3 (6) or 4 (6}
(p) shall taxke and supscnbe pefore the chaiman of the
committee N quesuon an deciaration ot
secrecy in the following form:

|. A.B.. hereby declare undef oathaffirm anc
nonour the pronipition onN tre .
disctosure ot informauon contained In regutation

4 (8) of the reguiatons promuigated unaer Gov- ¢
ana shail |

geciare that | shail

emment Notice NO. R. dated
not actin contragicton thereot.

Remuneration

6. A memper or an
~ho is not in the full-
paid the remuneraton
services as such
rermined dy the Ministeér
rence of the Minister of Finance.

Administrative staff

7 The administrative work incidental to the functions |
of the committe shall be performea by officiais gesig- |
of Justice for that pur

nated by the Director-General
pose.

| Joorsitter van n komiee

the committee ON |

ag hoc memoer of the committée |
nme service of the State shail o0& ' heeityase diens van
and allowances in respect of s
a memper or aa hoc memoer as G€- | gn toelaes petaal W
of Justce with the concur-

insae verkry—

(a) n enigée oorkondes van die komitee, met
inbegno van enige opnames van enige vemagtnge
van of voor die komnee, nie. of

(b) in enige gesknt of iets anders in die pewannc
of onger die beneer van die kompee waaroo 0
waann nligung op watter wyse ook al vervat C
vasgelé 1S. terwyl so 'n gesknt of iets anders onae
die peneer of in die pewanng van die komitee |
ne,

nehalwe Vvir sover dit vir die behooriike urtvoenng va

niergie regulasies nodig mag wees.

(10) Beskikking oor en hantenng van—
(a) enige oorkondes van die komitee. met InD
gnp van enige opnames van enige vemgung v
af voor aie komitee; of
(b) enige geskrt of iets anders in die bewannc
onger cie beneer van gie xomitee waarop of wa

! in inligung 0P watter wyse vervat of vasgeté s,

- geskied coreenkomstig die voorsknite wat die Sta

| presigent in dié aigemeen of in N nepaalide gevain

| uitretx.

| (11) lemand wat—

(a) versum om aan 'n aansegging krag

| subreguiasie (2) (9) (iii) te voldoen: of

(5) 'n cepaling van subreguiasie (8) ocortree.

| s aan 'n misaryt skuidig en by skuidigbevinding

| paar met 'n boete van hoogstens R4 000 of me:
vangemsstrai vir 'n tyadperx van

. of met sowe! soganige poete as
strai.

Geheimnouaing
3. 'n Persoon In requiasie 3 (6) of 4 (B) (B)
. moet n eeg of verkianng van geneimnouaing
voigenge vorm voor die voorsitter van aie te
xomitee aflé en ondenekxen.

Sy, A.B.. verkiaar hieroy onder eed/beves
Lerxiaar hieroy dat ex die verood op die
~aarmaking van ntigting. vervat in regu
.8y van die requlasies atgekond
Eoewermentsxenmsgewmg No.R. ..... gt

" sal eeroiedig en nié in stryd daar
nangel ne.

soaanige gevang

. Vergoeding

§. 'n Lid ot ag noc-iid van die komitee wat n
. gie Staat 1s me, wora ter
' yan sy dienste as sO 'n lid of ag hoc-ha die ve!
at die Minister van Justisi€
| instemming van die Minister van Finansies vz

| tyd bepaal.

1 Administratiewe porsomol

7 Die administratiewe werk verpcnde aan
saamhede van die komitee word verng geur !
wat die Direxteur-generaal van Justisie vir
aanwys.
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MEMORANDUN Mﬂaues

JOHA RG AQ HOC LAWYERS GRQUP LIAISING WITH

ANC WORKING GROUP

AL REC ATION

ne are a group of lawvers renresenting 2ciitical criscners and exiles
whcm you have asked for assistance witn the implementation of the
indemnity srocedures. After ccnsiceration of the documents which you
have provided us with, ana after ccnsulting with our clients, we feel
shat it would assist you if we were to provide a written appraisal and
critique of the situation regarding the indemnity. We set cut below
some specific recommendaticns wnich we beiieve wouid be useful t2 the

(@]

rking Group. % is ocur opinion <nat ~itnout :ne implementaticn cf

-

scme cf <nese reccmmendations, :ne operaticn of tae inaemnity 2rocess

- e

#1171 beccme vexed and tardy,

de deal only with the legal questions that are raised by the current
status of the indemmity. we do not deal with ‘“political’

I | il

considerations such as the ¢ut-off aats, *the death row problem, the
“ime scale for offences invuiving violence and the problem raised by
caragragh 4.2 of the Government Motice 12834 of 7th Novemper 1990 ("the

notice') wnich links the {ndemnity tc the pace cf the negotiations.



As ycu are aware, the notice has caused propiems amongst boih noliticai
sriscners and exi‘es. Ajthcugh some Cf +hese proolems are frequently
she result of mispercenticns, the unceriying problem {s that the
current praocedures do not provide potential applicants with sufficient

fegal certainty in respect of indemnity or release.

in our ccinion the indemnity has Deen under-negotiated as at this
stage. There are areas wnere Doth substantive and procedural aspectis
<=i11 neea to be estaplisned cr ciarified. In other areas existing
provisions need to te amended in order for the indemnity to work more

satisfactorily.

NEW _CATEGORIES OF PERSONS WHO QUALIFY FOR THE INDEMNITY
UNCONDITIONALLY

Paragraph 6.1 of the notice prevides for unconditional indemnity
sor sersons who lefs Scuth Africa without 2eing in possessicn cf
valid zravel documents or “rem a place cther zhan a recognisea
port of embarkation. This is the only category of gersons wno, it

this stage, qualify for uncenditicnal indemnity.

Paragraph 6.2 envisages that interested persons may propose new
categories for such unconditicnal indemnity. It is ciear that in
order for those seeking indemnity o have greater certainty as to
sheir future as many persons as possible should be able to qualify
for unconditional indemnity. At the heart of the present process

is tne State's discretien whether to grant the indemnity. This is

partly a consequence of the necessity for any applicant




Ll

estapiish that the events/cffence serfcrmed by Tim are dsgiitiea]”
as gefined. 1% is +nis aspect of tne grecess anich requires that
cersens ‘seonfess® (as many see i} <o 2ne events commitied Dy

chem. in our view the offensive nature of this precess could te

removed if:

(a) “here was a greater range cf categories cf automatic
indemnitiss and cancomitantly less ciscretion (no need to
‘nvestigate the veracity of the individual averments) on

<ne part of the State;

‘s)  The indemmity focused less on the 'events or acts’ in
respect of which indemnity was required and more on the

category of persons.

n this regard we believe an indemnity, unconditional, in respect
af 211 acts committed by persons - fursuant +5 or consequent upcen
+neir mempership cf, or, upon, tne ingaructions of, and within the
selicy or campaigns of, the ANC or MK would go a ccnsiderable way
in expediting the indemnity process. The ANC would be required
cnly to confirm mempership etc. The State or another person ccuid
subsequently attempt to prosacute persons Dut would bear the onus

of groving that, on the one hand the acts, or on the other hand

the person, fell cutside tne indemnity.

In regard to other persons, e.g. those whose membership i{s or was

uncertain or unclear, their position could be significantly
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improved Dy the creation of categories of juscmatic indemnity such
e

as

-

" sarsons who nave conmitied purely politicai offences
inelyding treason, sediticr, subversion, terrorism and

sther cffences under the Internal Security ACt;

1.2 Parscns who nave participated in any act of ciyil unrest

" (suitably definea) arising out of oppesition to apartheid
solicies including intimidation, public violence, assaults,

unlawful gatherings, and malicious injury to property, but

excluding theft, robbery and rape.

)

dersons who have participated in unlawful gatherings as

defined;’

1.4 persons wno have cammitted breacnes of section 126A of the

Defence Act; and

s
w

persons who have incized others t< commit any of the apove,

or who have attempted to cammit any of the above.’

“ne term "purely solitical offences” is a widely
recognised term whicn refers ©2 offences wnich are
undeniably igoiitical" ana are ~ecognised as such by all

y parties. ~his refers to Dotn common law and statutory
offences.

Under laws which include the neernal Security Act No 83
of 1982, and the Demonstrations in or near Court
3ui1dings Prohibition Act no 71 of 1982.

Tncluding the offences of incitement tO public violence
and attempt, conspiracy and inducing anotner toO commit an
offence in terms of chapter 11l of the Riotous Assemblies
Act No 17 of 1956



~

wn

-

"q respect cof aii ¢ <ne apove srconditiconal categories &f
Jersons, <°e oreceaure shculd se streamiined. The current
application for indemnity or release 4Ces not provide for persans
faliing into new casagories of Jncsnaiticnal ingemnity, and
accordingiy it would nave tc De amengea.' At each return peint,
-here would have to 2e cregentials sersonnel from the ANC present

+5 assist those returning.

With regard %0 pclitical priscners we set out in section 4 below
a 1ist of recommendations as .- now these prisoners should be
jocatea and their appliicatiens processed. This would include
awaiting trial arisoners, detainees, cenvicted prisoners and
sentenced priscners. There is of course & third category of
persons which would include unconvyiczed persons wno are either

awaiting trial on hail or cn their 2own recognisances, Or ~no are

underground.
PERSONS WHO DQ_ NOT FALL WITHIN THE UNCONDITIONAL CATEGORY
QISCUSSED ABOVE

W@ envisage a numper of categeries of persons here. In the first
ingtance, it mignt ~eil be tnat +ne Government wiil net accept all

s=e ynccnditional categories procosec ADOVE, particularly in the

we suggest that +he form shouid include at least three

categories :

(i) The categories in terms of which indemnity is
sgught without disclosing the facts underlying
these offences.

(i) Acceptance and endorsement by a credential
_ committee of the inaividual's organisaticn; and
(iv) proof of qualification for residence in Soutn

Africa.



the unconditional cateqories preposec above, sarticuiarily in the

areas of public violence, civil unrest and intimidation. 1f these

categeries of perscns cannot se successfully motivated as

automatic ana uncondi*icnal categeries, we weuld submit that they

couid decome the basis of the categorisation of “events® that are
envisaged in the individual applicaticns. Other examples that we

have thought of in this area are :

Sarsons who have committed acts of violence against town

councillors;

Persons who have committed acis pursuant to boycotts,

strikes and stay aways; and

dersons who have committed actis oursuant o conflict within

civilian areas with the security forces.

With regard to the procedure in respect of these applicants, we

refer *o section 3 below.

At present, there are no ruies in respect of the application. The
notice envisages that the application is forwarded to the office
“or Indemnity, !mmunity and Release in Pretoria. It appears that
tne Department of Justice will process the applications, and that

these will then be referred to the State President (section 7.4).
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[# +ne S*ate Sresident snpou'ad urt iown an applicaticsn for
indemnity, *he appiicant “shail have the right o request that his

L IR
augiisa

ion he referred to “he consuiting bedy to advise the State
Presigent con  the matter. The ccnsuiting Sody wil!l then
‘nvestigate the matter ang tnereafter refer it Dack to the State

- e

President tsgether with its reccmmendation®.

We, as lawyers, are critical of these provisions. They do not
orovide for the rules of natural justice to be applied, and tin
particular, for the rignt of the aoplicant td3 be heard and
represented {audi aiteram partem). The process as a whole is
viewed as a purely administrative process, such as the granting of
a orivilece to a prisoner. It appears to grant no rights <2

appiicants.

One proplem is that the ANC does not have representation in the
0€€ice for Indemnity, Immunity and Release. We recommend that the

ANC should negotiate cver <he compcsiticn ¢

-+

tnis Board, fer
example, oy requiring the appointment of lawyers of internationa’
regute. Direct ANC nominees, however, would pose a problem with

regard to nen-ANC applicants.

14 the Soard is not able to grant indemnity cn the basis of tre
aritsen application, it should be required to grant to the
appiicant the rignt to be neard and to De represented befcre the
30ard. Standard rules of procedure for appearance in front of

such tribunals cculd be implemented, provided that the process is
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not 'legalisea" to the extent that tne orocess becomes bogged
aown.,

14 ema 30ard is of the view that the applicatien for indemnity
snouid not succeed, % will so recommend to the State President,
wno in most cases, wiil no doubt, follow the recommendatiocn of the
Bcard. We think that it would be preferable for the Board to have
s5 communicate its view to the appiicant, and that the applicant
should be entit'ed to review the Board in the Supreme Court, prior

e <he gecision being referred to the State President.

We have lcokad through the Gazette of tne 9th Novemper 1990 which

sets cut the provisions in relation to the "eonsulting bodies”.

As matters stand, the second notice of the 9th Novemoer 1990 sets
cut the main function of the ccnsulting body as the investigatien

cf any matter referred to it Dy the State President. There is 70

t

automatic referral ¢f any incemnity applicaticn that fs turned
down Dy the State President. The functicn of the consulting tody
is *herafore restricted to the advice cniy in respect cf those

mateers that are referred %o it,

We will not embark on a detailed critique of the provisions in
relation to the consulting bedy in this memorandum. Suffice it o
say that the consulting bodies have no teeth, and i1l merely De
used as a sounding Board by the State President when and if he

choses to do so.




A N P

ne as a group of iawyers invcived in tnis area nave met ~ith vou
Sn a numper c¢f occasicns. Ycu have indicated that you require
assistance which we wiilingly offer and accordingly we agvise as

foliows:

4.1 An office has been set up with the endorsement of Lawyers
for Human Rights and Nadel at the corner of Schubert and
Pretorius Streets, in Qlivett? Youse, within the offices of
attorney Jody Kellapin. Mr Alan Lephoko has been employed

specifically to prccess appiications.

4.2 You have indicated that you will give endorsements where
required. The method of obtaining endorsement in the most
streamlined manner will orcbably be werked out between

curselves, Mr Lepnoko and your officas in Jaonannesburg,

b
Lad

Mr Lepnoko has alreagy embarked upon the process of
jocating pelitical oprisoners in the various prisons.
Members of cur task force have een and w~ill centinue to go
out to these prisons, <ogether with yourselves, to
distribute indemnity forms and to explain the process to

the priscners. This has hapoened in most areas.

4.4 Attached is a draft letter wnich you requested from Fink

Haysom and which may assist us in introducing the process.
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We must advise you *hat many srisoners have experienced
some dissatisfaction in that tne process coes nat meet
their expectations of early release and have requested that
ANC personnel visit and c<snsult with <hem about the
indemnity. We understand the tremendous pressure of work

upon your office but recommend that a number of your staff

be assigned to this task.

A€ suggest that 2 further meeting be held with you in
January, so as to enable you t2 inform us of the latest
developments, and so tnat we can give you feedback from our

¢lients.
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meet JITIC-A-L
thar SONER
e LEASE

#ssure of WO Pk OGRA.ND'IE

siitical Prisoner Reiease
mme was established
Decemper 1990 with the

Facilitatinginthe process
reiease of politica priscn-
; envisaged 1n the Groote
1r and Pretor:a Minute.
i'Facilitating she grantng
emniiy I trialisis in polili-
We set out trieflv the ac-

es cf the programme Suring
;ast SiX mCnins:

joners
ers were sent 0 about 700
wn peiitical prisoners and
r 2onsiceracie ceiays occa-
red by the Decarment of
~eciional Services we were
swed tc piace notices 1n ail
scns informing priscners of
} srogramme. We wisited the
iowing srsorns or the purposes
ICIn exTiaining ile rejease
<Cess anc assisung prisoners
scmpieling tne azpiication for
riease documents:

apeProvince

oboen Isiand

C Stevn
roedemoed (Aliwal Norzhl

3t Albans (P Ziizabeth)

For: Giamorgan .Zast Loncon)
Orange Free State

Kroonstad Prison

Grootviei Prison (Bloemfontein)
Transvaal

Sretoria Dierkioof
Sethai Barperten
Witcank 3aviaanspoor:
Xrugersdorp Leeukop
Modderoee Deimas
Nelspruit Middelburg - ..

Zonderwater Vereeniging
Regional Lawyers for
Human Rights offices provided
vaiuable assistance in undertak-
Ing visits to prisons within their
area to assist in the process.

Approxmately 500 applica-
tions were precessed through our
offices and assistance was pro-
vided tc over 500 other prisoners
during the course of visits and
correspondence  excianged.
There was |iaison with aumer-
ous law firms involved in the
grocess as weil as organisations |
such as the ERC, the interna- |
tional Red Cross, IDAF, The!
Association of Ex-Poiitical Pris-
oners etc.

We zarticpated in the Audit
Committee (with Correctional
Sernces) with the aim of exchang-
Ing niormation on peiiticai sris-

cners. We founc this a useful
exercise untl it was premarnurely

and un:iaterally terminated tv
txe Covernment.

"We arranged anc atzanded
Two meerings wita the Minister

ofJusticetoaddress concerns we
had regardingdelays:ntne sroc-
essolreieaseand theneed for:h
crearion of further categeres. We
telievethazthecreatnioncianew
categnrven 24 April 198] mayin
some way De ascribed 1o our ef-
fors in this regars. Aile ores-
antiime we are assist
avs if thesresardtian ar
mission of arguments i Jngem-
aty Commitczass.

Awaiting Trialists

We iia:sed with the Justice De-

gartment and througa our of-
fices and :hose of the nx( we
encsurages aticrneys S sucmit

acciications on
Sena.f nceriain cases we pro-
vided assistance to atiorneys
the compietion and sulmissicn
cf acpiications.

General

We beiieve that the programme
was successiul in reacning ail
prisoners envisaged in terms of
:ne Pretoria and Groote Scauur
Minutes, and ensuring that they
sutmuirtted applications for reiease.
We are ooviously dismayed that
not all political prisoners have
been reieased given the fact that
we are now about two and a haif
menths beyond the deadline date.
We believe it is necessary to con-

(R sl
ail

tinue pressuring the Gevernment
to comply with the spirit of the
Pretoria Minute whiie at the same
time we shouid continue, within
the confines of our avaiiabie re-
sources, to make our assistance
available to prisoners and others
wno require 1t.
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Neo. R. 3¢ 24 Aprt 1941 | Ne. R, 53¢ 24 Aprn 19
NOTICE CF THE ACTING STATE PRZ3ICENT OF | XENNISGE'WMING VAN DIE  WAARNEMENC

THERE= BLICOF SOUTH AR=.CA
NCTICE CF INCE:NITY UNCER THE INDEMNMTY
ACT, 198C (ACT No. 235 CF 1980)

Uncer ‘he cowers vestec A me Ty seaciien 2 (7)) ¢of

\ I} Wi
he incemnity Act, 1580 (A Ne., 2§ of 1880), | nerecy
unoonClicraly grat: ‘he incemnity ‘etsrred & In

30CI0N 2(2] of the SA:S AS! IS any person —

(8) whc is a memper of e African Nateral cen-
grees, or who, 1 “e .4 P&t aue™ & Memzer, susscdec
N Sacden £ of 1me Agciicauon Farm ‘ar Incempity
comaired in Arnexuce A 10 Gevemmer: Nctics
NC. R. 2825 ¢t 7 Nevamzer 1550 1o the grr clas of
POECHt.Li 50Iulians anc Zevelcoments:

(S} wno nas fumis=ed in full the IMemation required
In 8eciens A C anc 7 of the Apgileatian Form tor
Incemnsty refarras 12 in paragrach (8) above in
AcTIrTANcs wih the said Gevernment Netica: ang

(C) whe defers 2:90 on 8 Cecoer 1580 SSMmitlec
with peiitical matves 18 cefinec in Govemment Nctica
No. R. 2825 of 7 Nevember 156Q, iny sc mervoned in
e Anrexure,

in respec: of any sueh act, aroviced that in sClwrasht
relaiss 10 8n act re‘erred o In ~a-asrachs (i) and (iv)
o e Annexurs, NC persen was injured o killsd as a
result therect.

Gliven under my Hane anc the Seal of the Regubiic

of South Africa at Cape Town trig Twenty-fourth cay of
Agrl, One thousana Nins nunaran em= siia .o .
n- £ B
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MTISSESICENT VAN CIE RESUBLIEX VA
10-AFAIKA

NISSE VING VAN VRYWAEING KRAGTEA
WET CP VAYWARING, 1590 (WET™ No. 36 \ A
)

<’aGiONs tie Zevoegoraid my verieen By ariksl 5
van :‘.;o Wet S2 ‘Jmmng, 1990 (Wet y.*.c. .
1990), vaneer. ax Nigrdy onvesrwaarcelix cle vivwe, |
tecoe in anike: ¢ (2) van gencemce Wel aan or-
persocn —

(&) wat % Ic van Cie African Nattonar Congress is
wat inclen ny nie 8 ' lic s nwe, Cle Deginses vi
Vreedagme Coiceaings er Shiwikxelrg in Alcaing
varn Cie Aanscexverm om v anng vervat it ae
Sy Geewermentsxanrisgewing Ne. R, 2877 van
November 196C, cncerskryf het:

(B) wat die inigting vereis in Afdelings A, C ar 7 v;
cie Aarscexverm cm Vaywaring becos!.in paragra
. (&) Rierso coreenkamsig sencamoe Goswsmment
x8nnisgewing vollediq versirex het: en

(C) wat vzt 12:CC co 8 Citczer 1980 met colities
MW 3 : 33 Cmskryt In GoeweMeNntsx enniscewir
Ne. B. 2653 van 7 November 1530, NG Narledr
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QOVEANMENT QAZETTE, 24 APRIL 1881

ANNEXURE

_BYLAE

i ; - :
1) Canvenad & gainering after it had been prohibited | (i) 'n Byeenkoms, nadat cit kragtens artikei 46 (1) (1)

A (1arms of secucn 48 {1) (i) or (3), reaa wilh section
57 (1), of the Internai Security Act, 1982 (Act No. 74 of
1982), encouraged the arencance trereo!, presided
\nereat, in any way announceaq or advertised #, or
antenced il or attempted or nreatened 1o commit any
such act.

(i) Held & gathering contrary to a condition contained
'n a giraction issued in terms of section 46 (1) (i), read
wilh section 87 (2), of the Internal Secunty Agt, 1982

|
i
|

1

of (3), saamgeiees mat arikei 57 (1), van cie Wet op
Binneiandse Veiligneid, 1982 (Wet No. 74 van 1982),
vernied is, belé het, gie Dywoning daarvan asngemoe-

| dig het, caarby voorgesit het, cit op enige wyse

| bexenagemaak of geadverteer het, of dit bygeweon het
- of gepoog of gedraig Net oM enige scdanige Nandeling
| te verng,

|

(Act No. 74 of 1982), or attenced a gathenng so held, |

or attended a gathering 1o which such a direction
related where such attendance constituled a contra-
vention of such a condition cr anempeted or threatened
lo commit any such act,

(i) Committed argon or any public violence or maii-
ciously camaged another person’'s property or
atempted or threatenad to commt any such act.

iv) Intimigated any persen centrary 1o the provisions
of section 1 (a) or (b) of the Intimicdation Act, 1882 (Act
No, 72 of 1982), ¢r avtemptad or threatened 1o
intimidate such a persén.

(v) Committed any act or arempted o: conspired to
commit an act, which censtitutes or mignt constitute
nigh treasen or which is or might te contrary 10 the
provisions ¢f sections 13 (1) (a) (iv) & (v), read with
section S6 (1) (a), ana 54 of the internal Securty Act,
1382 (Act No. 74 ot 1982), uniess such act aiso constl-
tJies murder, culpadble homicide, rape, indecent

assauit, roobery, fraud or assauit wnere a dangerous |

wound as been inflicted.

{vi) Cemmitted any act which constitutes or might
censttute anempted murder, proviced that a danger-

Sus wound was not inflicted on any person as a resunt
thereot,

(vii) Was In ocssession of an arm contrary to the
£rovisions of sections 2 ang 32 of the Arms and Ammu-
fition Act, 1969 (Act No, 75 of 1569),

(viii) Was in possession ¢! ammunition contrary 1o
he provisions of section 36 of the Arms ana Ammuni-
lion Act, 1968 (Act No. 75 of 1969).

iix) Kept or stored an unauthorized oxpiésivt or was
iR Dossession thereo! contrary 10 the provisions of

f;‘s‘gﬂ S (1) ot the Explosives Act, 1956 (Act No. 28 of

{x) Without the permission of the lawlful occupier of
ANy lang or any building or pan of a building or of the
Ewner or person in charge of any land or any building
Sf PArt of a building that 18 not lawlully occupied by any

. Derson, antered or was upon such land or enterea or

WBS in such building or pan of a buiiding contrary to the

El'f’“aiona ot section 1 of the Trespass Act, 1989 (Act

|
1

f

(1) 'n Byeenkoms in stryd met 'n voorwaarde vervat
in 'n lasQewing wat kragtens artikel 46 (1) (ii), saamge-
lees met anikel 57 (2), van dig Wet op Binnelandse
Velligheid, 1982 (Wet No. 74 van 1982), uitgereik !s,
gencu het, of 'n byeenkoms wal aldus gehou is, byge-
woon het, of 'n dyeenkoms waarop so 'n lasgewing
Cetrekking gehad het, bygewoon het waar sodanige
dywoning in stryd was met 30 'n voerwaarde of gepoog
of gedreig het om anige sodanige handeling te verng.

(i) Enige brand gestig het of openbare geweld

| gepleeg het of 'n ander perscon se saak opsetlik
| beskadig het of gepoog of gedreig het om enige

$00anige handeling te verng,

(Iv) Enigismand in stry¢ mst dle bepalings van arti-
kel 1 (a) of (b) van dlé Wet op Intimidasie, 1882 (Wet
No. 72 van 1982), geintimideer het of gepoeg of
gedreig het om 30 'n perasoon te Intimideer.

(v) Enige handeling verrig het, of gepoog of saam-
gesweer Nt om 'n handeling te verng wat hoogver-
raag ultmaak of kan uitmaak, of wat in stryd met cle
bepalings van artikeis 13 (1) {a) (Iv) of (v). saamge!oes
met artikel 58 (1) (a), san 54 van die Wet ¢p Binne-
iandse Veiligheid, 1982 (Wet No. 74 van 1982), is of
Kan weas, Sehalwe as socdanige nandeling 0ok moord,
strafdare mansiag, verkragting, onsedelike aanran-
ding, roof, bedrog of aanranging waar 'n gevaariike_
wond (oegadien i3, ultmaak.

(vi) Bnige handsling verrig het wat poging tot moord
vitmaak of kan uitmaak, mits 'n gevaariike wend nie ag
gevotly daarvan aan enige persoon toegedien is nie.

(vil) In stryd met dla bepalings van artlkeis 2 en 32
van die Wet op Wapens en Ammunisie, 1969 (Weat No,
75 van 1868), in besit van 'n wapen was.

(vill) In stryd met die bepalings van artikel 38 van die
Wet op Wapens en Ammunisie, 19898 (Wat No. 75 van
1969), in besit van ammunisie was.

(Ix) In stryd met cle bepalings van artket 5 (1) van
die Wel op Ontpiolbare Stowwe, 1658 (Wel No. 28

van 1988), 'n ongemaqligde ontplofdare stol genau,
geberg of in Dasil daarvan was.

(x) In stryd met die bepalings van anikel 1 van die
Wet cp Qortreaing, 1958 (Wet No. 6 van 1959), sonaer
die loestemming van die wellige okkupeerder van
grond of ‘n gebou of deel van 'n gedbou oOf van die
eienaar van of die perscon wat t1oesig het oor grond. of
'n gedbou of dee! van 'n gebou wat rnie deur iemand
welliglik geokkupeer worg nie, saganige grond betree
het of daarop was, of sodanige gacou of deel van 'n
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MEMORANDUM . PROBLEMS EXPERIENCED BY LAWYERS FOR HUMAN RIGHTS
— AN VM
IN THE POLITICAL PRISONER RELEASE PROCESS

In previous meetings and correspondence with yourself, we have
raised a number of 1issues which Fémain unresolved. For the
sake of clarity we will detail these issue in this memorandum in
an attempt to reach some kind of conclusion.

[t is important to note here that while we raise these problems,

~#® do so 1n +the knowledge that the ANC and the government

continue to meet on this issue and may well come to a resolution
which renders this memorandum redundant. We would like to
express the hope that this 1s indeed the case - but until we have
clarity on that, we will continue to raise those problems which

we believe obstruct the Just resolution of the issue of the
releases.

INDEMNITY COMMITTEE REFERRALS

These committees were established by the Govermment
Gazette of November Tth in order to investigate
applications for release referred to them by ei1ther the
Office for Indemnity or the State President, in order to
provide the Executive with wise advice where ap-
propriate.

For this PUrpose, 1in addition to the committee perusing
court records and other documents in the POsSsession of
the state, we understand that an applicant will be
informed that her case ls being reviewed by the
committee, thus giving her (or her legal representative)

the epportunity to prepare additional submissions.
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In many cases (REFER : Correspondence with JustlceL

-.eon - Attached) matters have ceen dJdisposed of without
-

- -
L

xnowledge of e1ther tne Applicant or his legai
representative. Recommendations mave Dbeen made to :ne
State Presicdent :n the absence of any further argument
or submission by the applicants. As you are aware, a
number of the 1ssues to be examined by the Indemnity
Committees were not examined at the trial court - for
this reason further submissions are essential to this
process. We Dbelieve that if the system of Indemnity
Committees 1s to retain any credibility whatsoever, the
applicants should be af forded the opportunity of

presenting in full their arguments for release.

In addition to this, (REFER : Qur letter dated 21.6.1991
- attached) when representations are requested the
.etter 1s sent directly to the prisoner without his
legal representative being informed. This 1issue 1is
dealt with more fully in our letter, but we believe
that it ralses serious gquestions about the commitment of
the government towards ensuring a just consideration of

serious applications for release.

In the light of the above we wish to recommend the

following

a. That ALL applicants whose cases are referred to the
[ndemnity Committees be given the opportunity %o

prepare arguments for submission to such committees.

b. That the notification letter of referral is sent to
the applicant him/herself and to the relevant legal

representative.

(o3P That if representations/submissicns are not received
by the Indemnity Committee, they inform Lawyers for
Human Rights of this fact to enable us to assist the

prisoner where possible.
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2. COMPOSITION CF INDEMNITY COMMITTEES
2.1 The Stated intention of the formation of Indemn:ty

Committees was to "demonstrate that the Interests of all
parties are being taken lnto account in a3 objective 3
Tanner as PoOssible, " Under the present circumstances.
where the ANC nominees have withdrawn from the
Committees for reasons known to the Minister, these
cCommittees are not fulfilling the above Stated
intention. (REFER : our letter dated June 10 1991 -
attached) Thus, applicants are being Prejudiced whan
their cases are considered.

2.2 We would therefore like to Propose that while the
Indemnity Committees continue to form a Part of the
Process under discussion, new nominations are put
forward of people acceptable tgo the African Nationa]
Congress. 1n this way, we could ensure that thoge
People whose cases are referred to the Committees are

not prejudiced by the absence of pPeople representing
their interests.

3. CATEGORIES ofF OFFENCES

(W]

-1 We have raised thig lssue 1n oyur Previous meeting with

the Minister as well as in subsequent correspondence.

Congress. We would however, like to take this
opportunity to stress that it s our belief that the
solution to the problem facing us lies in the creation
of further categories. Such categories should cover
cases which resulted in @1ther murder or serious injury.
This has been dealt with in our letter dated 10.6.199

(attached) as well as 1n CuUr previous memoranda on the
sSubject,



(Y]

4

¥

N
.k

We see ro reason for the cases of all those geople
convicted of murder or aggravatea assau.:T 0 have their
cases dealt with on an 1ndividual tasi1s. Precedents cof
releases thus far could be used to create the
abovementiconed categories. This would bte well within
the procedures set out 1n the gazettes of 7th and Q3th

November.

DEATH ROW PRISONERS

We raised this problem in our letter to you dated May
16th 1991 (attached), to which we have received no
response. As an organisation we are deeply 1involved
with all prisoners under sentence of death, and this
category of persons is therefore of particular concern

to us.

As stated 1n the above letter, there was never any
agreement reached whereby prisoners condemned to death
would be treated any differently to those serving any
other kind of sentence. In fact, there has never been
agreement that the sentence of a prisoner will have any

bearing on the outcome of his application for release.

Further, the Gazette of November 7th does not make the
commutation of a death sentence a precondition for
consideration of a condemned prisoner’s application for
release.

In recent public statements you have 1identified 19

condemned prisoners as somehow falling outside cf the
list of prisoners eligible for release. In the light of

the above, we find this unacceptable.

We would therefore like to suggest that the cases of
condemned priscners be dealt with in exactly the same
way as those of other prisoners. The fact of their
being sentenced to death should not play a part in the
consideration of their application for release. We may
point out here that prisoners previously under sentence

of death have in fact already been released.

@




SOPHUTHATSWANA/ CISKEI Q

We have received a number of queries and requests for

assistance from prisoners currently imprisoned in the
abovementioned homelands. We regard their requests
seriously and believe that this issue must be addressed
by those involved in the negotiation process.

With the scrapping of Apartheid legislation such as the
langd Act, Population registration Act and Group Areas
Act, and the pronouncements that Apartheid is dead, the
question of the homelands has to be addressed.

As Lawyers for Human Rights 1s not a political grouping
party to the negotiations process, we cannot deterrmine
elther the Agenda or outcome of such talks. What we can
do however, 1s urge the parties to these talks to give
serious consideration to the position of political
pPrisoners in these areas as they cannot be excluded from
the final resolution to this problem. In the eyes of
the 1international community these people are South
African political prisoners and must be dealt with as
such. We think you will agree that in Bophuthatswana in
particular where pPrisoners are being held for their
involvement in the Coup attempt, South Africa played a
direct role in the sSuppression of the coup and the
arrest of the perpetrators.

OIETER GERHARDT

Lawyers for Human Rights 1is assisting in the efforts to
Secure Mr Gerhardts release, and in this regard we would
like to - point out the following. Mr Gerhardt was
indicted and convicted of High Treason - he was not

tried for Espionage or under the Official Secrets Act.

The reason given by yourself for the rejection of his
application was that his motivation was personal, in
that it involved financial gain.
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In the Report of the Working Group established undor(\-')

Paragrapn | of the Groote Schuur Minute the following

was stated

w

Certain offfences are recognised as ‘purely"
i

political, e.g. Treason directed solely against

the State and not involving a ccmmon c-1ime such

as murcer or assault. "

5 In certain circumstances a "common" crime, even
4 sSerious one such as murder, may be regarded
as a political offence. Here the following are
the principal factors which are commonly taken

into account by national courts. - "

It is therefore our submission that in terms of your own
agreement, the guidelines detailing the motive of the
offender, the nature of the offence etc. are only to be
applied to common law offences. They are not to be
applied to those of fences classified as purely

political, 1nto which category Mr Gerhardts offence
falls.

Thus, his motivation is not up for discussion here as
his release is automatic in terms of the Agreement
reached with the ANC. While we would dispute your 1inter-
pretation of his motivation, we believe that such

dispute falls outside the scope of the discussion.

However, 1f such discussion is regarded as relavant? i o

would be appropriate to refer to the charge sheet

against Mr Gerhardt, which stated as follows

“..(1l) During 1962 - 63 Accused Number One's oppositien
to the policies of the Scuth African Government
led to his decision to supply a foreign state,
to whit the Union of Soviet Socialist Republics
(hereinafter referred to as the U.S.S.R.) with
information in order to bring about a new social

dispensation in the Republic. "
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He was 1ngicted on a charge of High Treason andC"

convicted solely on this cnarge. The State proved the
fact that he owea allegiance to the Republic of South
Africa and that he had acted with hostile intent against

this state 1n an attempt to " Averthrow or coerce the

Govermment of (e State or to disturb or impair or

encanger the security of the State.

We raise this 1ndividual case as we telieve that 1f the
Agreement reached with the African National Congress is

to be utilised correctly during this process, 1t should

be applied evenly and honestly. I[n addition to this, in
your recent press release you stated that all those

perscns serving sentences for a number of of fences

(which included High Treason) had been released
custody. This is not the case.

from

As Lawyers for Human Rights and the Political

Prisoner
release programme we participated in the Audit Committee. We

found this a useful and productive process, but have since
learnt that it has been disbanded. We would like to discuss
this issue in the meetng with the Minister.
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el 13 June 1991

The Honourable State President

Mr F W de Klerk

Tuynhuls

CAPE TOWN. FAX: [021] 461-4987

Jear Mr State President,

On the 12 June 1991 the National Chairperson of Lawyers for Humar
Rights, 1n his capacity as such and the writer, both representing
the sai1d organisation, appeared before the Indemnity Committee 1ir
Bloemfontein on behalf of Mr Robert McBride. We argued our
committed belief that Mr McBride, in spite of the grave nature of
his offence, is a political prisoner as defined by the guidelines
duly negotiated by your Government and the African Nationa.
Congress. In the spirit of the Pretoria Minute, we argued that Mr
McBride's release will make a constructive contribution towarcs

ceaceful political change and the administration of justice ir
South Africa.

Cur understanding is that the African National Congress will no-
enter negotiations on a future Constituticnal dispensation a:s
long as political prisoners remain incarcerated. There 1is r¢
doubt in our minds that when the relevant agreement was
negotiated, the African National Congress felt confident that the
release process which would follow, would result in  the
unconditional release of all political prisoners, including those¢
in the category of Mr McBride, whose offences resulted i1in eithe:
ceath or serious 1njury to others. We have taken note o
statements made by the Minister of Justice and have also listene:
carefully to the way 1n which the Indemnity Committee 1i:
interpreting the guidelines which were gazetted in relation t:
oolitical prisoners. From the above our prima facie conclusion i:
that certain political prisoners may not be released. [t seems ¢t:
us therefore that your Government and the African Nationa
Congress are heading for a deadlock on those prisoners who woul:
Oe regarded as problematic and contentious.

In expressing this concern, we are not trying to put undue
Pressure on you but rather expressing an objective assessmen:
which we believe to be a reality. Of course, there is far more a-
Stake than a mere breakdown in potential negotiations. The write:
recently briefed a wide range of Embassy personnel on the whol:
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question of political prisoner releases. The Americans and othe
| expressed concern over the apparent deadlock 1in view of the
i respective Governments’' desire to tarminate sanctions, which ¢t}
! seemingly cannot do until political prisoners have been raleas:
Sor reasons which amount to our unflinching ~commitment =15

establishment cof peace, prosperity, democracy and justice 1ir
future South Africa, we urge you Mr President to meet with

writer and our Mr Browde SC as a matter of urgency in order
discuss this pending deadlock and 1ts inevitable catastropl!
conseguences. When you receive this letter you may not as
have received recommendations from the Indemnity Committee
relation to Mr McBride's application and may feel that

request for a meeting 1is premature. Our motivation is that
would like to exchange views with you about the whole politi
prisoner release process and the so-called contentious cas:
pefore you take a final decision on, among others, Mr McBrid:

case, irrespective of the recommendations which You receive f
the Indemnity Committee.

WNith kind regards
Yours sincerely

ey

BRIAN CURRIN
NATIONAL DIRECTOR.
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NATIONAL DIRECTORATE: _ LAszERS ;

713 Van Erkom Building

Pretorius St., Pretoria 0002 HUMAN
Telefax: (012) 325-6318 :
Teiephone: (012) 21-2135 R[G {IS
Quir ref: L

Your ref: ’

Date:

DECLARATION OF INTENT (DRAFT LEGISLATION PROPOSALS )}

We, in the LAW REFORM PROJECT, part of the LAWYERS FOR HUMAN

RIGHTS, a renown neutral and independent human rights
crganisation;

REAFFIRMING our support and belief in the role of CODESA

toward the goal of achieving peace and justice for all in our
country;

STRESSING our faith in the respect and honour for fundamental
freedoms and equality for all regardless of race, colour,
sex, nationality, religion or ethnic origin;

CONSCIQUS of the fact that freedom, equality, justice and
dignity are essential objectives for the achievement of the
noble aspirations of the Scuth African people;

INSPIRED by the role which law as an instrument of social and
political change can play in a "New South Africa";

PERTURBED by the fact that inspite of all the government
promises tc eradicate apartheid, there is still a myriad of

laws in  our statute ©books which offensively violate
fundamental freedoms;

CONCERNED that the existance of the aforesaid laws con-
stitutes a threat to our national peace and security;

RESOLVED to make available to CODESA a DECLARATION OF INTENT
designed to serve as a guideline in respect of some laws
which we feel ought to be repealed or done away with, on the
grounds that they violate fundamental freedoms or are

repugnant to what is considered to be fairness in the

BmmCuﬂuNmaaDmccm&ﬁmeﬁaawcmbEWmuReamm&E&cmawNwmnNbaac&muummuﬁhucma&mhuChnn
Wemen's Bants). Anne Sketton (Direcor Pic Defender Programmet Laua Pollecutt (Directrr P ibications)



exercise of a -iogialative function or administration of
justice. We do not claim that the list is exhaustive at all.

The

LAW REFORM PROJECT will be conducting an extensive

research on some of these laws with a view to providing some
recommendations in the form of draft legislation proposals.

LAWS WHICH VIOLATE FUNDAMENTAL FREEDOMS

Local Government Franchise Act 117 of 1984

The Act regulates the voting rights in respect of local
government bodies. In terms of Section 2 only whites,
indians and coloureds are entitled to be registered as
voters and can vote in any election for the local
government body established for the area (wherein his

registered address is situated where his ratable property
is situated).

Comment: Offensive as it stands. Also in view of the
fact that under a "New South African®
constituticn there will be new local government
structures based on non racial and democratic
Principles, a statute of this nature will be a
negation of the new spirit and a violatien of
fundamental freedoms.

.Electorial Act 45 of 1979

Regulates the registration of voters and the election of
members of Houses of Parliament. Section 3 classifies
votes into whites, coloureds and indians in respect of
the three Houses of Parliament 18 the House of
Assembly, House of Representative and the House of
Delegates respectively., Blacks are totally excluded.

Comment: Bad as it is, also considering that in a future
democratic constitution. all will have the
right to vote and that the three houses of
parliament will be abolished. This legislation
will have to be replaced by a new one.

Referendum Act 108 of 1983

Provides for the holding of referendum in order to
ascertain the views of voters in the Republiec. In
terms of Section 2 the State President may declare the
holding of a referendum to ascertain the views of voters

TEe e



or a category of voters. It is whites, coloureds and
indians who can vote and as such no blacks’ views can be
ascertained through a referendum.

Comment: Statute needs to be amended in so far as it
excludes blacks in the helding of a referendum.

Defence Act of 1957

Provides for the defence of the country. Every citizen
is liable for training and service in terms of this Act.
However Section 2 states categorically that the Act is
not applicable to persons who are not white.

Comment : An amendment to include all South Africans.

Social Pension Act 37 of 1973

This Act consolidates and amends laws relating to
pensions and allowances for aged, blind and disabled
persons. In terms of Section 18 the State President may
assign the administration of the provision of this Act in
respect of persons belonging to a specified population

group defined by him ¢to any minister. Section 19
excludes the application of this Act to coloured persons.

Comment: Statute ought to be replaced by a general

pension act which will apply to all South
Africans.

General Pensions Act 29 of 1879

It regulates pension matters generally. In terms of
Section 18 it is presumed that any white, coloured or
indian person who immediately before the 26/10/76
complied with all the requirements of laws relating to
citizenship or residence in the Republic such person

shall be deemed to be a South African resident. The Act
is silent on blacks.

Comment: The Act should be replaced by a new one which

will also reflect the envisaged change in the
South African Citizenship legislation.
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Prevention of illegal squatting Act 52 of 1951

This Act provides for the prevention and control of
illegal squatting on public or private land. Although
the Act does not refer explicitly to racial groups, its
Provisions are only applicable to blacks as there was
never a single incident of white squatters.

Comment: Repeal Act to apply to all yroups. However it
is important to appreciate that squatting is a
social problem which cannot be completely
divorced from government responsibility.

Coloured Persons Education Act 47 of 1963

Provides for the contreol of education of ccloured persons

by the House of Representatives (coloured House of
Parliament).

Comment: Act to be completely done away with and

replaced by a general education legislation for
all South Africans.

National Education Policy Act 39 of 1927

Provides for the general policy to be pursued in respect
of education for white persons in Socuth Africa to the

exclusion of other race groups as classified in the
Population Registration Act

Comment: Act to be completely done away with and

replaced by a general education legislation for
all South Africans.

Black Administration Act 38 of 1927

The Act provides for the better control and management of
black affairs. The Act is foreign to whites or other
race groups and applies to blacks only.

Comment: Act to be completely done away with and

replaced by a general education legislation for
all South Africans.
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Education and Training Act 90 of 1882

It provides for the control of education for blacks by
the Department headed by a white Minister in the white
House of Assembly and it is the same Minister in
consultation with the Council whose members are appointed

by him that policies in this regard are made. The Council
is entirely white.

Comment : Act to be completely done away with and

replaced by a general education legislation for
all South Africans.

Black Local Authorities Act 102 of 1982

14.

Provides for the establishment of local authorities,
committees, town councils, city ~councils and town
committees for black persons in specified areas by the

Administrator of the Province in which such 1loecal
authority is situated. The administrators are all white.
Comment : To be done away with and replaced by one common

Local Authorities Act applicable to all groups.

Black communities Development Act 4 of 1984

Like the above Act this one also applies to blacks. It
provides for the purposeful development of black
communities by the board established by the Minister of
Constitutional Development and Planning.

Comment: Should be replaced by one single act designed
for the development of all communities.

Excision of Released Areas Act 54 of 1988

Provides for th excision of certain land from the defined
released areas and transfer of same to the Administrator
of the Province for the administration and control
thereof and rendering of services to the residents of the

said land, in this instance Soshanguve and Letlhabile
black townships.

Comment: To be done away with and replaced by an

appropriatce local government legislation
designed to address the issue of land
distribution on an equal and non racial basis.:
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16.

17.
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Self-Governng_Tarritories Constitution Act 21 of 1971

The Act provides for the establishment of legislative
Assemblies and executive councils in black areas. The
Act is only applicable to blacks to the exclusion of
coloureds, indians and whites w#ho have their “As-
semblies" in iha House of Representatives, House of
Delegates and tne House of Assembly respectively. It is
in these respective Houses that different race groups
exercise their voting powers on separate voter's rolls.

Comment : There will be no need for this Act in view of
the envisaged new constitution.

Indians Education Act 61 of 1965

Provides for the control of indian education to the
exclusion of other race groups.

Comment: Act should be done away with since there will

be one uniform system of education under the
new constitution.

Indians Advanced Technical Education Act 12 of 1868

Provides for the establishment of Technikons for indians,
their control, administration and regulation of same.

Comment : There will be no need for this statute in view

of the fact that technikons will in the future
be open to all groups.

Housing Development Act 4 of 1987

This Act provides for a Board and Fund in order to
effect or promote the acquisition and alienation of land
for the purposes of indian townships development for

instance, the granting loans to enable indians to acquire
land and buildings.

Comment: The Act should become part of a future

legislation which will deal with housing
development based on non racial and democratic
principles.
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Republic of SA Constitution Act 110 of 1983

Section 41, 42 and 43 provides for three Houses of
Parliament and each being for whites , indians and
coloureds respectively. In terms of Section 14 matters
dealt in the Parliamentary constituted under this
constitution are divided into cwn affairs and general
affairs. Own affairs are matters affecting a particular
population group in relation *o the maintanance of its
identity and the upholding and furtherance of its way of
life, culture, traditions and custeoms.

Comment : Of fensive as it stands and will be dealt with
under the envisaged new constitution.

Community Welfare Act 104 of 1987

This Act provides for the establishment of a Community
Welfare Advisory Council and of regional welfare boards
and of certain committees for making regulations relating
to certain private hospitals and institutions where
certain medical activities are performed. This Act is an
own affair matter in the House of Representatives i.e.

for the coloured racial group to the exclusion of other
race groups.

Comment: Act should be repealed so that it can address
community issues on non-racial basis.

Probation Services Act 28 of 1986

It provides for the rendering of welfare services in
respect of accused and convicted white persons and their
families. It is also an own affair matter in the House

of Assembly (for whites only) to the exclusion of other
race groups.

Comment: Act should be repealed so that welfare services

for accused and convicted should be available
to all groups.

Promotion of Constitutional Develcpment Act 86 of 1988

It provides among other things the affording to Black
South African citizens of a voice in the process of
government. In furtherance of this Act’s purpose a

Council, whose other members are elected by blacks only
is constituted.




Comment: Because the law is intended to maintain
apartheid structures it has to be completely
done away with, and same applies to the
following statutes:-

- Part Appropriation Acts 649, 650 and 657 for whites,
coloureds and indians respectively.

Pension Benefits for Councillors of Local Authorities
Amendment Act 1144 of 1991 (blacks).

= Development Aid Laws Amendment Act 152 of 1991
(blacks).

= Local Government Affairs Council Amendment Act of
1991.

= Local Authorities Rating Ordinance Amendment Act 806
of 1991 (whites).

= Suid Afrikaanse Akademie vir Wetenskap en Kuns
Amendment Act 800 of 1991 (whites).

Town Planning and Township Ordinance Amendment Act
805 of 1991.

Local Government Ordinance Amendment Act 804 of 1919
(whites).

Local Authorities Capital Development Fund Ordinance
Amendment Act 677 of 1991 (whites).

- Transvaal Board for tRe Development of Peri-urban
Areas Ordinance Amendment Act 676 of 1991 (whites).
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STATUTES MILITATING AGAINST FREE POLITICAL ACTIVITY

Prohibition of foreign financing cf political parties Act
51 of 1968. The Act prohibits the receipt of financial
assistance by political Pparties from sponsors abroad.

Comment : This act serves to cripple parties financiaily

SO as to make them less effective compared to
the ruling party (Government) which uses the
taxpayer’s money.

Secret Services Account Act 56 of 1978

Moneys are made available in the account for services of

a secret nature determined from time to time by the
Minister of Finance.

Comment : In a democratie state there should not be
secret accounts because these are susceptible
to abuse of the tax payer’s money as it is
happening with the present government. The act
should be Scrapped entirely.

Internal Security and Intimidation Amendment Act 138 of
1991.

Section 29 still Provides for detention without trial for
a pericd of ten days, which period can be renewed by a
judge on application by the commissioner of the police.
Secticn 4 as amended still provides for the banning of
organisations by the Minister if he has reason to believe
that the organisation behaves in a certain manner.

Comment: Section 29 must be repealed and Section 50 of
the Criminal Procedure Act take its ordinary
course. Section 4 must also be repealed as it
is totally against democratic principles of
freedom of expression and association that a
political party should be banned.

Disclosure of foreign funding Act 26 of 1989

The Act provides for the declaration of certain
organisations or Persons as reporting organisations or
persons whose duties amongst others will be to furnish
the Registrar of the amount of the money and the purpose
for which the money was provided by the supplier.



n

extraparliamentary organisations of their
financial resources and in a country where
civil society is encouraged, this act has no

place and therefore must be totally scrapped.

Demonstrations in or naar court builuings prohibition Act
71 of 1982

The Act prohibits al demonstrations and gatherings in any
building in which a court room is situated or at any
place in the open air within a radius of five hundred

metres from such buildings, unless so permitted by the
magistrate.

Comment : The Act can be amended toc allow demonstrations
outside court buildings as the people have a
right to protest against a miscarriage of
justice.

Affected Organisations Act 31 of 1974

The Act provides for the prohibition of the receipt of
money by certain organisations and for confiscation of

such moneys already possessed by such organisations which
have been declared as affected cnes.

Comment: This Act was meant to render extraparliamentary
organisations in operation and as such must be
scrapped.

Gatherings and Demonstrations Act 52 of 1973

The Act prohibits certain gatherings and demonstrations
in a defined area, in the city of Cape Town without the
permission of the Chief Magistrate of Cape Town.

Comment: Gatherings and demonstrations as long as they
are peaceful should not be disallowed or left
to the discretion of a public servant.

Admission of persons to the Republic Regulation Act 59 of
1872.

Comment : This Act is clearly intended to 'stifldx
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The act regulates amongst others admission into and
removal from the country of certain Persons. Section Il
ousts the court’s jurisdiction in determining whether one
is a prohibited Person or not. Section 13 lists amongst
Prohibited persons one who is unable to read and write
any European language.

Comment: These two sections must be repeated. Ousting
the court’s Jurisdiction heads to abuss ¢ the
Process by those Fresiding officers. The
language barrier is obvicusly affecting the so
called non-europeans.

Criminal procedure Act 51 of 1972,

Section 205 is being used by the Police to compel
journalists to act contrary to their ethics by disclosing
the sources of their information.

Comment: The interpretation of this section to this
effect must be discouraged as it is clear that
this section is being abused by the police.
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( CREATIRG A CLIMATE FPOR FREE POLITICAL ACTIVITY )
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CLARIPICATION REGARDING POLITICAL PRISONBRS AND HUNGER STRIKER
1IN BOPHUTHATSWANA

Due to comflicting reports regarding political prisoners and

hunger strikers in Bophuthatswana, Maref would lilke to make the

following points:

(1) There are four prisoners io Bophuthatswana prisons who, it
could be argued, fall under the category of political

prisoners, though the Bophutbatswana government dispuces
this. They are!

1. Christopher Makgsle

A mesber of the Bafokeng Action Committee, sentanced to
a fifteen year prison seatence on the 8th October 1991

for aurder of Clad Moxgatle on the 9th December 1990.
2. Timothy Phiri

The only remsining Bophuthatswana Coup prisoner, gentenced to

an imprisonment terms of 18 years for High Treason.
3. Petrus Mothupi

The African Hational Congress operativs (MK) sentenced on the
30th July 1986 Charged undeT the Intermal Security Act,
(attempted surder) and serving 2 15 year sentence.

4, Boy Diala
Co-accused of Christoppher Makgals, serving 2 12 year sentence
to; maurdar.

Two of thesa prisoners are on hunger~-strike

a) Christopher Makgale

Maref has had accurate ijnformation regarding Christopher Makgale;

1. Held at 041 prison.

2. 1o a ceall on his ovn.

3. Medieal coandition:
Normal body weight 69kg, present veight (20/02/1992), 47kg.
Speaks softly, suffocates &t jatervals, and suffers fzom



continous headaches coupled with dizziness, and pains all
over the body and body tremous.

Be received 2 pints of glucose at the end of Jaanuary, and was
made to sign a foram of scceptance without understandiang the

contencs therecf. He€ jemanded that the drip be taken off.

BEefore and since has received no feeding or medicacion

and takes only water.

Petrus Mothupi
Cramps all over the body,swollen feet and backache.
He has signed 2 living will that if he lapse into a coms he

should not be resuscitated or be given any nedical assistaunce.

CONCLUSION
Maref astrongly urge CODESA Workiung Group 1 to intervene in this

situation, aspecially to secure the release of hunger strikers.

Puther information: Thabo Sejanamane 21 Feb 1992

Maref Co-ordinator
Phone/Fax: 0140 24616






