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icxpose ANC 
WE congratulate the 
people of Zambia for 
having taken this deci- 
sive step in cedressing 
the chaos that Ciey 
ave suffered for ul- 
most three decudes. 

We are also aware of (he 

formidable (ask which is 
facing the new president. 
Lesser mca would have 
teen daunted by the tisk 
facing you and your gov- 
cermment. 

However, we believe 
Ukat you will be able (a sur 
mouat alt the problems 
which you have iake 

The previous ( 
Cutan regime of Kenacth 
Kaunda not aly drought 
your coiners late beak of 
slarvabon aid sc terng bal 
also aided aad slvacd the 

    

   

  

   

  

      

eriainal activiics of the 

ANC w your couutsy. both 
against its members as well 
asagainst dhe Zambian poo- 

ple. 
The conupt leadership 

of the previous incumbcat 
was directly tespoasible for 
comproinising the 
sovercignity of your coun- 
(ry, by assisting onc libera- 

lion organisation agaiast 
others, 

We appeal to you aad 
your government to inves- 
Cigate crimes comunilied by 
the ANC ayainstour pcople 
and which were siniply 
covered up by the despotic 
Kaunda eegione. > 

  

Please kelp us to eypaxe 
the Une pature Of tie ANC 
pusun canups and Ue tevri- 

    

       

waticd there 

In order to prosecuc 
thase who were respon: 
sible, extradition aerange 
meats will have ta be made 

with the South African gor- 
cracat. 

Pouple like Cebckhuta, 

who is being held against 
hs will, accowing to the 

reports we have iveeived, 
should be brought back to 
South Africa. 

They will then be able to 

give their evidence in. an 
open South Afcican coust 
of law so that light caa be 
shed aud the South Afican 

aad international commu 
nity can kaow the teuth 
about their disappearance 

MAWEZETWALA, 
Johannesburg. 

THE AAS 
MAY HAVE Come In ON 

AND THEN TY “THIRD 
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mula Fo ai eee Be x! ss 
because compames get the interest, lend the moe 
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ic BRUARY 9, 1992       
  

ANC dissenters 

demand probe 

into ‘atrocities’ 
ABOUT 250 ANC dissenters, who claim 
they were held as prisoners and tor- 
tured in ANC camps, marched through 
the streets of Durban yesterday, de- 
manding the release of remaining pris- 
oners. 

They also called for an independent 
inquiry into what they claimed were 
“atrocities carried out in those jails”. 

The group marched peacefully hold- 
ing black coffins and grasping banners 
reading: “ANC Quatrogate scandal”, 
and wielded cardboard AK47 rifles. 

The group of disenchanted political 
exiles belong to an organisation, Return 
Exiles Committee for Peace and Jus- 
tice in South Africa. 
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“PHI MW =z 

NANKO amabhokisi omngcwabo abethwelwe ngababegqunywe ezinkanjini zenhlawulo 

@-Angola nase-Uganda. Lamabhokisi abethwelwe ngabebemasha bekhononda ngempa- 

tho abathI babephethwe ngayo ngabe ANC ekudingiswni. Lemashl ibisedolobhent lase- 

Thekwini bethi makuphenywe kabanzi ngalezizikambu ze-ANC kukhishwe nalaba abasa- 

gqunyiwe kulezizinkambu ze-African National Congress . 

Abebemasha bathwale 

amabhokisi omngcwabo 

XOLANI NXUMALO 
ETHEKWINE:-Abantu cbebezozithengela edolobheni 
eThekwini, babambe ongezansi bebona imashi enge- 
jwayeickile lapho ebebemasha bethwele amabhokisi 
‘omngewabo ebhalwe amagama abantu okuthiwa ba- 
bulawa ekudingisweni kanye nabathintckayo ekufeni 
kwabo. 

Lemashi ebingomGqibelo kusukela emini ngo 12, 
ibihlelwe yikomiti lababuya ckudingisweni ababevalcl- 
we ezinkanjini ze-African National Congress (ANC) 
cQuartro Camp 32 c-Uganda, c-Agola naseTanzania. 

Ibiholwa ngabanye kwabangu 32 abasandakudedelwa 
kulezizinkambu base besungula i-Returned Exiles Co- 

mamiuttee for Peace and Justice. 

Iqale czinkundieni zemidlalo cCurrics Fountain, 
yaze yayophelcla eCity Hall. Usihlalo waiclikomiti 

{nuz. Pat Hlongwane, ufundele ebebdeiapha incwadi 
enczikhalo cbibhekiswe kuMongameli wezwe uMnuz. 

FW. de Klerk. Uthe angayiqeda wase cyidiuliscla esi- 
kh rhwini samaphoyisa uLt. Dees Dovender wase-C.R. 
i fart. 

    
  

Kulamabhokisi omngewabo abebhalwe amagama 
abafa ckudingisweni, njengoThami Zulu, kwelinye 
lawo bekubhalwe igama likaMnuz. Chris Hani, 

uMkhuzi woMkhonto weSizwe nonguNobhala-jikelc- 

Ie weSouth African Communist Party (Sacp), kufakwe 
nesithombe sakhe. Bekukhona negama lika S. Phu- 
ngulwa owaduts!siwa cMtata esanda kubuya ckudi- 
ngisweni. 

Amanye amabhokisi abebhalwe ukuthi,‘commu- 
em' Sorroriuts’ ‘Outre can 32° ‘AN! hosas’ nn-     
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has 
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DURBAN STADSPOLISIE 
- 306-8622 
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refer to your letter received 
) with the above and 

advise that. terms of Section 2(ter) of tne General Bylaws, permission is 

granted, -$upject to: 
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Returnéd Exile Committee . My 
P O Box 47605 _ . 

. GREYVILLE { 
1023" - ' 

— ey iy iB 
‘Rae 
ih 

cir inf 

  

APPLICATION FOR PERMISSTON TO HOLD A MARCH RETURNED     

Your letter of 16 January 1992 refers. 

Permission-in terms of section 53(1) Act 74 of 1982 is hereby granted 
for the holding of a march on 18 January 1992 between the hours 20 0 

nd 13h30 along” t following route:- i 
MY 

    

  

Assembling, and forming up in Queen Street in the vicinity of the 

Cathedral, proceeding along Queen Street, Grey Street, West Street to 

Church Walk between West Street and Smith Street. 

2 or % . 1 

Yours faithfully 7 Ayyer ams - 

a” a l 

   
UBSCHER weal 1S : i 
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of inquiry into 

gZetentions 

      

   

   
    

  

  

Ex-detainees Samuel Motjuadi, Bongani Malinga and 

   

Alfeus Keke Mabuza 

In August senior leaders of the ANC 

met 62 peopie who had just been 

élown back to South Africa after 

various spells in ANC detention 

centres. An agreement was reached 

in that meeting that there would be no 

public attacks against each other. 

Sm ubdseque me of the 

\.cme people have used various 

Ex6¥ platforms to launch attacks 

° SC. They constitute a 

n the group, i¢ 12 out of 

  

  

  

   

  

    

  

» majority have preferred 

as a forum for them. 

The lawyers seconded to this 

commission are Archie Skweyiya, 

Charles Nupen and Bridgette 

Mabandia. It will hear any com- 

piaints from the former de- 

tainces. 

  
ng is that the majori- The fee' 

ho have reaffirmed th 

membership of the ANC, 

come forward to testify and settie 

vhatever matter they feel still 

ands in the way of their full in- 
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1 also 

  

there may be © 
necessary men.ers of this group 

but who may also want to use this 

platform and would be allowed to 

do so. There are those who have 

joined Gogotya’s Fida and 

Inkatha and have from these 

platforms launched false and 
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j:Ex Quatro. prisoner 

says ANC out to kill 
freed.’agents: 
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+713 Van Erkom Building 

Pretorius St., Pretona 0002 

Telefax: (012) 325-6318 

“Telephone: (012) 21-2135 

Our ref: 
Your ref: 

Date: 

NATIONAL DIRECTORATE 
ae 

  

        
ae HUMAN 

January 6, 1992 

TO : MEMBERS OF CODESA WORKING GROUP ONE 

RE : COMPLETION OF MATTERS RELATING TO THE RELEASE OF 

POLITICAL PRISONERS 

Cear Sir/Madam, 

As an organisation we have been involved during the past year in 

the process relating to the release of political prisoners. We 

have, during this period, submitted numerous applications for 

pardon and release on behalf of a variety of prisoners, made 

representations to the Indemnity Committees and launched court 

applications where all else has failed. A significant number of 

our clients remain imprisoned. 

In October this year we made submissions to the UN Committee 

against Apartheid and the Special Group of Experts on Southern 

Africa, and we have attached a copy of these submissions for your 

information. 

There have been certain changes to the status quo since -the 

publication of this document, and we will detail these briefly. 

1. The situation in Bophuthatswana has to a large extent been 

resolved, with mass releases having taken place during 

December. A number of people remain imprisoned, including 

Timothy Phiri, but we understand that their release is 

expected soon. 

2. In South Africa itself the release process has remained 

deadlocked since the publication of our report. Ouring 

November and December there were a couple of releases 

(including two additional members of the Sharpeville Six, and 

the last Robben Island prisoner) However, the bulk of those 

persons detailed in the attached document, including the 

members of Umkhonto we Sizwe, remain in prison. 

Bran Cumn (Naboral Director), Setewe Peter Mette ‘Drectcr Researcn & Eoucaten}, Armec Mctala (Drector Logatons), Lucreta Seafieic (Ovector 

= Diane Rieneene nO tenets Pon ee Ta Ren ntee  ntin anaes 
  

  

 



  

3. With the changes detailed above we would not estimate there 

to be approximately 280 - 300 prisoners who should be 

released in terms of agreements reached between the 
government and the ANC as well as precedents set through the 
pattern of releases thus far. We are unfortunately only ina 

position to estimate numbers, as we are not being provided 

with the relevant figures by the Departments of Correctional 

Services and Justice. 

4. We would refer you to the section im»the paper dealing with 
right wing violence, in which we predicted that the failure 

to resolve the political prisoner issue would of necessity 

result in an increase in right wing violence. Our theory in 
this regard was that perpetrators of this violence believe 

that they too will be regarded as political prisoners while 
there are still other political prisoners who have not been 

released, and that at some stage they will fall into a broad 

based general amnesty. Looking at recent events, our 

predictions sound a horrible note of truth. 

We would urge all members of this Working Group to study the 

attached document with care. It appears bulky, but we believe it 

will provide those of you new to this process with an insight 

into the history of the problem now presented to you. 

We believe that the solution to this problem is a relatively easy 

one and that you could dispose of it in a matter of weeks. We 

would request that a delegation from our organisation be 

permitted to make oral submissions to the Working Group on this 

issue, in order to elaborate on the information contained in the 

report submitted to the United Nations. We would be available to 

do this as soon as it is convenient to you. 

Yours Sincerely 

BRIAN CURRIN 

NATIONAL DIRECTOR 

  

 



  

JE UNITED NATIONS COMMITTEE OF EXPERTS ® 

LEASE OF =OLi7.CAu PATSONERS 

INTRODUCTION 

In South Africa there are two major issues which continue to 

bedevil the political crocess, both of whicn have severe 

implications for the future of our country. The firs: is the 

issue of the release of political prisoners and the second 1s tne 

ongoing violence and the role of the security forces within this. 

   

The government has, over the past few months, expended great 

effort in attempting to persuade the international community that 

the political prisoner issue has in fact been resolved. Their 

motivation for this is reasonably straightforward - the continued 

imprisonment of political offenders has serious implications for 

the anti-sanctions lobby and for the government’s relations with 

foreign countries. However, what I aim to show in this paper is 

that the implications of this issue are far greater - that in 

fact the inability of the government and the ANC to resolve this 

could derail the entire process of negotiations now underway. 

The issue remains unresolved and I will attempt to identify the 

reasons for this in my paper. If I am to deal with the issue 

properly, it will be necessary for me to examine the history of 

the process in some length. I trust you will bear with me. 1[ 

believe that this background is essential to your understanding 

of the severe implications a continued lack of resolution will 

have. 

AGREEMENTS AND RESOLUTIONS 

THE HARARE DECLARATION 

In 1989 when the Yarare Declaration was adopted by the African 

National Congress, one of the major preconditions was the 

unconditional release of all political prisoners and the safe 

return of exiles. 

THE GROOTE SCHUUR MINUTE 

Following the unbanning of the African National Congress and 

other liberation movements on 2 February 1990 the Groote Schuur 

Minute was entered into by the Nationalist government and the 

ANC [ANNEXURE A - GROOTE SCHUUR MINUTE]. The intent of this first 

agreement was to work towards the resolution of existing 

obstacles to constitutional negotiations and, in doing so, to 

establish a climate conducive to reconciliation and peace. In 

Paragrapn 1 the parties agreed to the formation of a Joint 

Working Group to “make recommendations on a definition of 

political offences in the South African situation". It was 
envisaged, at that stage, that their discussions would be 

completed by 21st May 1990. 

  

 



  

) 
Working group establ:sned under Paragracn 

FIRST JOINT WORKING GROUP FE>ORT SUP REPORT 

The report of the Joint 
: of the Groote Schuur Minute was comcieted oy 21 May 1990. (ANNEXURE 3 - REPORT OF THE WORKING GROUP ESTABLISHED UNDER 

awe 3 
PARAGRAPH =. OF THE GROOTE SCHUUR MINUTE] This report formed the basis of the Government Gazette of November 7th and has therefore Played a central role in tne approacn to this proolem. 
In brief, the Most significant aspects of this report are as follows 

Mes That the power to pardon or indemnify is vested solely in the State President Sy virtue of Section 6 of the Republic of South Africa Constitution Act 1983 and Section 69 of the Prisons Act 1959. 

2. That the recommendations on a definition of political offences in the South African situation were based upon those used ty Professor Norgaard in the Namibian Situation. The Working Group proposed the use of these as guidelines to meet the South African Situation, not criteria. These guidelines would be used in an assessment of certain common law offences Cincluding murder) committed with political motive. 

wo The the agreement would relate to those People already sentenced, subdject to a suspended sentence, awaiting execution of a sentence or where the case is on appeal or review. In addition that it would apply to those liable to Prosecution, awaiting or undergoing trial or in detention. 
4. That the government may (in its discretion) consult other Parties or bodies with a view to pardon or indemnity for offences and, if need be, the establishment of guidelines applicable to members of such organisations. 
5. The creation of a mechanism to provide the executive with wis@ advice re. the granting of pardon or indemnity, in order to demonstrate that "the interests of all parties are being taken into account 1M as odjective a manner as Possible" 

PRETORIA MINUTE es E 

On 6th August 1990, the African National Congress and the government met again and committed themselves to what has become known as the Pretoria Minute (ANNEXURE C - PRETORIA MINUTE}. For cour purposes, the most important aspects of this agreement are as Follows 

I That the abovementioned report of the Joint Working Group was accepted by both parties. 

ee That the Consulting Bodies (as referred to in Paragraph 8<2 of the Report) would be constituted by 31 August 1990. 
By That the latest date envisaged for the completion of the total task as set out in the Joint Working Group Report would be completed by not later than 30 April 1991. 

  

 



  

Bian ror tne release of ANC related prisoners 
referred to as Paragrapn 2 Working Group) 

   
(Rereinafter 

That tne ANC suspended all armed actions with immediate effect. 

REPORT OF THE WORKING GROUP ESTABLISHED UNDER PARAGRPAH 2 OF THE 
PRETORIA MINUTE 

This Working Group (wnich consisted of five members of the ANC 
ana fourteen memvers of government) drew up a plan , inter alia for the aaministrative release of ANC related prisoners (ANNE XURE 2 - REPORT OF THE WORKING GROUP ESTABLISHED UNDER PARAGRAPH 2 OF THE PRETORIA MINUTE] The report recommended the following 

i. That ordinary remission of one-third of determinate sentences be granted to all sentenced prisoners presently regarded as ANC related. [NOTE : Prior to this, political offenders, unlike criminal offenders, did not qualify for ordinary remission of sentences] 

2. Special remission of one year was granted to all ANC related Prisoners, in terms of the Prisons Act No. 8 of 1959 which gave the State President the power to authorise the release of any orisoner, either conditionally or unconditionally througn the use of Parole or remission. 

w That sentenced prisoners will be considered for release in terms of the adopted guidelines and the recommendations of the Consulting Bodies where appropriate, and that this Process would commence on lst October 1990. 

That these consulting bodies would consist of a convenor with ad-hoc appointments from concerned groups, and would provide wise advice to the Executive when dealing with particular offences. 

on
 

That all applicants for fardon and indemnity should crovide the Office for Indemnity and Release with certain information regarding the nature of their offences and the motivation for regarding sucn offences as political. 

The guidelines and information contained in the above agreements were later published in two separate Government Gazettes of November 7th and 9th 1990 [ANNEXURES E AND F RESPECTIVELY] with certain changes. 

The Gazette of November 7th ratified the guidelines established Sy the first working group as well as the initial categories for unconditional indemnity. Of significance here is that the Gazette stated that “Recommendations relating to the identification of further categories may be made by interested Sarties and snall be considered by the Executive in accordance with the guidelines." 

The Gazette of November 9th dealt with the establishment of indemnity Committees, (aforementioned Consulting Bodies) and was cased very toosely on ideas raised in both Joint Working Group Reports.  



Df significance nere :s the following : ® 

i. The fact that these sSodies were established with tre 

intention of ensuring representation of interested carties 

in the decision making process witnm regard to indemnity 

pardon. 

a 

or 

ad 
nm That the Gazette gave wise ranging powers *90 tne State 

Sresident (with regard to the appointment of Chairmen anc 

tne make-up of sarticular committees) and to tne Chairmer 

themselves, sudject of course to the President's powers 

3: That those participating in these committees should take ar 

oath of secrecy before so doing 

4. That the committee investigates matters referred to th 

committee by the State President or a Cabinet Minister an 

submits a written report and recommendation thereof to th 

State President. The decision to grant indemnity or pardo 

remains with the State president. 

These various agreements and undertakings then formed the bas 

upon wnicn political prisoners were to be released. 

At the time that these agreements were being drawn up, Lawye 

for Human Rights formed part of an ad hoc group of interest 

lawyers which commented on the agreements. A copy of th 

comment was submitted to the African National Congress and late 

directly to the government. (ANNEXURE G - MEMORANDUM 

JOHANNESBURG AD HOC LAWYERS GROUP}. 

In brief, our input at this stage was around the follow: 

provisions 

1. NEW CATEGORIES OF PERSONS WHO QUALIFY FOR UNCONDITICN 

INDEMNITY 

Our recommendaticn here was for the range of categories to 

substantially extended, with a focus less on the “events” @ 

more on the category of persons. 

We recommended that unconditional indemnity/pardon should 

granted to 

* all acts committed by persons upon the instructions of 

i within the policy of the ANC or Umkhonto we Sizwe 

those persons who have committed purely polits 

offences, including treason, sedition, subversi 

terrorism and other offences under the Internal Secur 

Act 

persons who have participated in acts of civil unr 

arising out of opposition to Apartheid, excluding the 

robbery and rape. 

persons who have participated in unlawful gatherings   
 



@ 
sersons wno have committed breacnes of Section 126A of the 

Tefence Act 

rersons wno nave ine:ted others 25 commit any sf the 
above, or wno rave attempted to commit any cf the anove 

We also looked at more specific categories, to ceal in 
Particular with the wnole area of acts related to civil 
unrest where persons did not act under direct instruction 
from an organisation, and within nis nignlignted the 

following possibilities 

“persons who committed acts of violence against ‘town 

ecounciiiors 

persons who committed acts pursuant to boycotts, strikes 
and stayaways 

persons who committed acts pursuant to conflict within 
civilian areas with the security forces. 

We believe that had these categories been adopted in November 

last year, the process of releases (and the return of exiles) 

would have been finalised by April this year, if not earlier. 
These categories were however not adopted. 

2. PROCEDURES FOR INDIVIDUAL APPLICATIONS 

We believe that the process of application and release was 

under the unilateral control of the government, with 

applications going to the Indemnity Office (staffed entirely 
by Department of Justice and Prisons officials) where a 
report was drawn up, then to the Minister of Justice and 
finally to the State President for a decision. If this 
application was rejected it was then referred to a consulting 

body and this was the first (and only) stage in the orocess 
where the ANC would be permitted some form of representation. 

We recommended to the ANC that they negotiate representation 

within the Office for Indemnity so that the initial process 

of rejection of applications was not left entirely in the 

hands of government officials. 

We believe that these initial agreements into which the 

government and the ANC entered were inadequate. However, as they 

represent the first stages of the negotiations process and the 

flaws contained within them were therefore inevitable. Not- 
withstanding these flaws and mistakes, we believe that the only 
way In which these agreements can be examined is within the 

antent of both parties. 

The stated intent of both the Pretoria and Groote Schuur Minutes 
was a reconciliatory one. Both the government and the ANC 
committed themselves towards the " ..resolution of the existing 
climate of violence and intimidation from whatever quarter as 
well as to stability and a peaceful process of negotiations." 
With specific reference to the release of political prisoners, 
she intent of the mechanisms established was, we believe, to 
ensure the speedy release of ali political prisoners in order to 
coen the way for substantive constitutional negotiations. 

  

 



  

=oted with criminal intent. 
  

at around tne same time, fifteen Umkhonto we Sizwe operatives and 

a numoer of “unrest relatea" prisoners were released, NOT in 

accoraance with tne Pretoria Minute or supsequent agreements cut 

on parole in terms of the abovementioned one-tnird amnesty for 

first offenders. 

Amongst those released were the following 

ta Deimas 2" trialists - who had received multisle 

death sentences (later commuted to twenty five 

years) fora variety of activities resulting in the 

death of three people and serious injury to others. 

25 Ronnie Maboa and Stephen Vilakazi (botn Umkhonto we 

Sizwe operatives) who were convicted of three counts 

of murder following @ bomb blast in which three 

civilians died. 

3. Alan Mamba - convicted of the murder of a civilian 

who died after picking up @ limpet mine placed 

outside a bank. 

Their release in this manner was agreed to by members of the 

National Executive Committee of the African National Congress, in 

the belief that this may be the only way in which they could get 

the prisoners released. All of those released in this manner had 

had their applications for release/indemnity rejected by the 

Indemnity Committees. 

It is interesting here to compare the cases of those members of 

Umkhonto we Sizwe who were released and those who remain 

imprisoned until today. 

Umkhonto we Sizwe operatives still imprisoned are as follows 

ROBERT JOHN McBRIDE Life sentence 

MTHETHELELI MNCUBE Death sentence 

MZONDELELI NONDULA Death sentence 

SIBUSISO MASUKU Thirty years 

There are additional members currently awaiting trial, ana I wilt 

return to them later. We believe that the case of Robert McBride 

(our client) is the case where the government has proved most 

recalcitrant during negotiations. I wish to compare his case to 

Ronnie Maboa and Stephen Vilakazi, released as part of the group 

of fifteen during July this year. 

ROBERT McBRIDE 

He was convicted in 1987 and sentenced to death - he spent four 

years on Death Row and his sentence was commuted in April this 

year to life. His convictions arose out of his activities as a 

member of Umkhonto we Sizwe and at all times he acted under their 

instructions. He was convicted of three counts of murder as a 

result of a bomb blast in which three (white) civilians were 

killed. In addition, he was convicted of Terrorism and 

Furthering the aims of the ANC. It is interesting here that one 

of the charges of Terrorism and Attempting to overthrow the State 

  

 



  

Tre ANC entered into these agreements ‘cel:eving tnat they 

would achieve <tnis. They would rot nave endorsed agreements or 

mecnanisms nich would have tne net effect of keeping tneir 

members .7 ali. In tnis way, wnile we ceiieve that tne diame 

for the current impasse can oe laig at the coor of sSotn 

negotiating oarties, it is the government wnicn nas cemonstrated 

pag faitn througnout the process. we wiil motivate tnis later 

In Lawyers for Human Rights we involbwad ourselves fully’ 

i=clementation of these agreements, in an attempt to faci 

tne process. We estabdlisned (in December 1990) a Pol 

Prisoner Release Programme staffed by two Attorneys with ¢ 

of ensuring tnat all tnose wno qualified for release would be 

a position to aoply. I have attached a short description of this 

eroject “or your attention LANNE XURE Hw o-) POLITICAL PRISONER 

4 ASE 2ROGRAMME]. 

    

The initial stages of our intervention were ceset ty eroblems 

caused by uncooperative government departments. We detailed 

these proolems in a memorandum wnich we submitted to the Minister 

of Justice in a meeting held with him in Cape Town in Marcn 1991. 

Amongst the problems we detailed were the following 

~ a three month delay Sy che Prisons Department in giving 

us permission to place notices 2” prisons explaining our 

srogramme and giving contact aadresses. 

In addition, we continued to be refused access to prisons 

.n ofger for us to consult prisoners and assist in the 

filling in of forms. As late as the first week of April we 

were still experiencing problems in getting access t 

prisoners. 

The government failed to supply us with lists of prisoner 

which it believed were eligible for release - we had t 

rely on information supplied by the Human Right 

Commission and IDAF. 

After tne meeting with the Minister of Justice we established 

joint Audit Committee whicn was ‘to function as forum fc 

comparison and exchange of information regarcing lists 

prisoners eligible for release. The muman Rignts Commissio 

ourselves and Prison Department officials sat on this committe 

While tne committee had no decision making powers it was able 

evaluate tne various lists and numbers and exchange- usef 

information. However, this committee was disbanded aft 

agreement was reached between the ANC and the government on + 

estaolisnment of a Scrutiny Committee. The proposed function 

this committee was to evaluate applications received 

rejected by the office for indemnity - to date we have 

information as to progress made in this committee. 

In our meeting with the Minister we also raised some of 

objections to the manner 1n which the agreements were be 

implemented. Here we highlighted the following problems 

* Referrals to the Indemnity Committees - lack of information 

to the reasons for such referrals, and the failure of 

government to gazette the names of the ANC nominees to th 

committees.   
 



  

he ocroblem of Oeath ow political prisoners in that the 
overnment was refusing to geal with their cases until sucn 
me as tneir sentences were commuted. "his was rot cart of 

ne original agreement - 7o distinction nag been mace cetween 
risoners serving long sentences and those on Deatn Row. DO 

t
O
 

et 

= the failure of the government to extend the numoer of 
categories for unconditional release or ingemnity 

We reached no finality on any of these issues in the meeting. 

Ne followed up this meeting with further letters to the Minister 
of Justice and the State President detailing our concerns ang 
as yet we have received no responses of any sudstance, other than 
acknowledgement of receipt 

On April 24th two Gazettes were published. The first dealt with 
an extension of categories for unconditional release to include a 
number of offences , excluding those where people were convicted 
of serious offences such as murder and assault with the intention 
to commit grievous bodily harm. [ANNEXURE I GOVERNMENT GAZETTES 
24 APRIL 1991] While we welcomed these agreements and the 
provisions therein, we believe that the exclusion of offences 
involving murder and serious injury was unheipful. There had 
Seen a number of people convicted of murder who had already been 
released in terms of the Pretoria Minute, and these cases could 
have been used to define categories for release. 

In a memorandum handed to the Minister of Justice on June 24 
1991, we reiterated our concern about this fact, and urged him to 
create further categories. This was not done. In the same 
memorandum [ANNEXURE J PROBLEMS EXPERIENCED BY LAWYERS FOR HUMAN 
RIGHTS IN THE POLITICAL PRISONER RELEASE PROCESS] we raised the 
Problems we were experiencing with regard to the Indemnity 
Committees, Death Row Prisoners and Bophuthatswana prisoners 
None of these issues were resolved during our meeting. 

With reference to the condemned Prisoners, our contention was 
that there had never been any agreement to the effect that tnese prisoners would be dealt with any differently to other 
Prisoners. If the government had interpreted such agreements to 
mean this, then it was within their power (the State President's 
19 particular) to commute with immediate effect the death 
sentences of all those prisoners whose actions were political in nature. To date, this has not been done - we have two members of Umkhonto we Sizwe still on Death Row a year and two months after 
the Pretoria Minute. In their case, the matter has been with the tate President since the failure of their Appeal in March this year and he has not yet extended clemency to them. 

On raising the question of political prisoners in Bophuthatswana we were informed that Bophuthatswana was an independent state and that the South African government therefore had no jurisdiction over its internal affairs. As you know, there are still 147 political prisoners being held in Bophuthatswana Jails. We will return to this issue later. 

The indemnity committees were established following a joint decision of the ANC and the government to create a mechanism wnich would demonstrate that in tHe consideration of certain cases “the interests of all parties were being taken into account in as objective a manner as possible". Those persons nominated 

  

 



  

Sy me ANC to participate in these committees withdrew ¢ variety of reasons : that they were not Preoared to take of secrecy, that the government gazette of inaccurate reflection of the agreement reached with the that the cases tney were being asked to examine fell witnin the guidelines tnat there was really no need for Siscussion. While we appreciate their reasons for many of our clients had to present further arguments Unrepresentative committees and we believe that odligation to ensure that they reme@ived a fair result we offered to nominate persons 

to 

we 

and Adv Mospuye). we first proposed this in June this have followed this Ud since then. To date, we have rec response to our suggestion. The Indemnity Committees h Functioning as unrepresentative bodies, staffed only Judges Leon, Solomon and Steyn. In our opinion, inadequate and does not reflect the intent of reached. Following our Presentation of argument in the one of our clients, we expressed our dissatisfaction manner in which his case was handled in a letter to t President [ANNEXURE K LETTER TO THE STATE PRESIDENT DATED 13 JUN 1991] To date we have received no reponse to this lett than an acknowledgement of receipt and a referral to the of Justice. 

THE PATTERN OF RELEASES AND THE CURRENT SITUATION 

By the 30th April 1991, 933 releases had been authorised by th tate President Since February 2 1990. Of these, 623 authorised in April alone, demonstrating that were quite able to cut through red tape when it suit Since then the Department of Prisons has not furnished the number of people released in terms of the Pretoria Minute. 
However, in July 1991 we were confronted by a different release. The State President announced on July Sth 1 there would be a one third amnesty for ALL first off regardless of their erime. This enabled him to of criminal offenders (whose offences included assault theft. rape and murder) within a matter of weeks. Literal after the State President made this announcement, a nv policemen, convicted of various counts of muraer with motive, were released. Four of these are noteworthy in t were originally sentenced to death (two of them receive death sentences) and their death sentences were commuted by the then State President PW Botha. They had served, i three and a half years of an effective twenty five year s 

I bring this to your attention for two reasons : the that it cemonstrates the ease with which the government to release people from Orison, and their willingness to for violent criminal offenders; the second is that this 1S probably the clearest indication of the bad fai President de Klerk and his colleagues have shown on the the release of political prisoners. They have made Pronouncements that they could not release murderers onto the streets as they need to Protect society - the murderers they refer to are those wnose Political actions resulted in death. These Pronouncements have come in spite of agreements 
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resulted 

Orison, 

specifically related to the Plantingessf the bomb which 2M the ceaths. He has mow spent four and half years in 

» ONNIE MASOA AND STEPHEN VILAKAZI 

These two men were aiso Umkhonto we Sizwe operatives who acted at all times under tne instructions of their superiors. They were convicted and sentenced in early 1990. They were convicted of three counts of murder as a result of a bomb blast in which three (black) civilians were killed. They were sentenced to an eighteen year term of imprisonment by a Judge who remarked during the judgement that he handed down this sentence having taken into account the changing Political climate in South Africa and the need for reconciliation. 

IT wish here to make the following comments 

1. There are two differences between the two cases - the colour of the victims (which has Played a major role in sentencing Practices in our country) and the length of the sentences handed down. The difference in the race of the victims is one of the reasons that our client has had such a high profile in the media, and we would cite this as the reason for his continued imprisonment. The government (and I have been told this by members of the cabinet) is considering the reaction of their constituency to his release. 

2. The life sentence given to Robert McBride was imposed on him by State President de Klerk - he commuted McBride's sentence in April 1991 and has the discretion to make that sentence as long or as short as he wishes. He chose the longest possible > a life sentence without parole, unless the Minister of Prisons or the State President interferes and alters such sentence. In the Maboa case, a year earlier, a Judge of the Supreme Court had taken into account the changing political Situation - yet the State Presicent, hailed as the instigator of that change, fails to do so. 

We must also look at the cases of Mzondeleli Nondula and Mthetheleli Mncube, still on Death Row. They were both sentenced in 1988 following a series of landmine deaths in the Northern Transvaal and the death of a policeman as a result of an escape from custody. Earlier this year their Appeal against the death penalty failed and Since March they have been awaiting clemency As you know, the State President has the prerogative to grant clemency - he has to date chosen not to utilise this. Again, in the interests of reconciliation and peace, he would have been 

with plans for their release. He has failed miserably on this score, 

In addition to the sentenced Umkhonto we Sizwe members, Dieter Gerhardt, who Was convicted in 1983 of High Treason for his activities on behalf of the Soviet Union, remains imorisoned. His appplication for release in terms of the Pretoria Minute was rejected by the State President. We find it extraordinary that as the Cold War ends in the rest of the world, the South African government feels obliged to keep Mr Gerhardt in orisan u:- cCONVIictiann Af Uinn +  
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1S very 

im the 

iperation movements to overthrow the State. His case 
learly a colitical case, and Lawyers for Human Rights is rocess Of creparing a court application for nis release. 

Currently there are four members of Umkhonto we Sizwe whose trials are ongoing or scheduled to start within the next month. of tnese, SIPHO MABENA who is being held in Pretor:a Local Prison, nas not yet been granted bail. Tre other tnrae, JOSEPH KOETLE, SACCB RAPHOLO ana SEREMY SEEBSER arse all out on varying amounts of bail. They have all been refused indemnity from prosecution by the State President and their trials will proceed within the next month. Again, specific Provision was made within the agreements between the ANC and the government for the indemnity crovisions to apply to those people awaiting trial. Instead, more than a year after the signing of the Pretoria Minute, we will be faced with high profile political trials. 

Apart from the identified Umkhonto we Sizwe trialists and prisoners and Dieter Gerhardt, there are a significant number of ‘unrest related" prisoners still behind bars. These are mainly young people wno through their involvement in United Democratic Front (UDF) structures became involved in the internal uprising in South Africa ¢guring the eighties. We do not have as yet exact figures on the number of people in this category who remain in Prison, as the government is refusing to release figures to us. As an estimate we would Say there are approximately three hundred who remain in prison. Again, there are numerous mechanisms at the disposal of the government which would enable them to release these people. They choose not to use these mechanisms. 

AFRICAN NATIONAL CONGRESS N.E.C. MEMBERS 

While there are no NEC members imprisoned, it is of great significance that most of the people holding these senior positions in the ANC are in fact still here under temporary indemnity. The very people with who ce Klerk and his cabinet are negotiating are still here at the government’s whim. Looking at last year's incident where a senior NEC memper Mac Maharaj was arrested and detained for many months under Section 29 of the Internal Security Act after entering the country under the same temporary indemnity, NEC members could Justifiably feel insecure. From our perspective, we wonder what possible motive the government has in continuing to grant only temporary indemnity - at the beginning of this month this was again extended for another four months. 

SOPHUTHATSWANA 

There are currently 147 prisoners still being held in Bophuthatswana, whose offences would fall within the guidelines as gazetted on November 7th 1990. Of these, 120 were involved in the coup attempt which was effectively suppressed through the intervention of the South African Defence Force. An additional four are members of Umkhonto we Sizwe who were tried and sentenced in Bophuthatswana [FRANS MOKOMANE, RODNEY MORE, PETRUS MOTHUPI and JOHN PILANE]. The remainder are persons who were involved in various actions arising out of e.g. forced removals. On the 15th October one of these prisoners died in hospital, and we understand that this was largely as a result of neglect by Brison and medical authorities. We have approached the South 

  

 



    

African government on this issue, and they remain adamant 
they are not able to interfere in the internal affairs of an 
sndeoencent state. The ‘President’ Lucas Mangope continues to 
insist that there is no sucn tning as a political Fisoner in 
Bopnhuthatswana. 

tnat 

Our position in Lawyers for Human Raghts (and we believe that 
this position is one shared not only by the major political 
organisations in our country out by foreign governments ang 
saternational agencies as well) is that Bopnuthatswana, like the 
rest of the ‘homelands’ is an illegitiamte political entity. We 
also believe that as we move towards proper negotiations, Boohuthatswana must (and will) be reincorporated back into South 
Africa. The continued existence of separate and "independent’ states within South Africa remains. the cornerstone of the 
Apartheid grand plan. While we recognise that the process of reincorporation will be a difficult one, we do require (at the 
very least) an unequivocal statement from the South African government that this is their intention. To date we have only been informed that the issue is subject to negotiations. 

If the manner in which the Nationalist government has handled the issue of political prisoners in Bophuthatswana is an indication of tneir attitude towaras reincorporation, the outlook is gloomy. 

RIGHT WING PRISONERS 

The current situation has been exacerbated by the presence of a 
mew brand of prisoners - right wing, racist extremists who have 
carried out various actions (including mass murder) 
Opposition to moves towards a negotiated settlement. These people believe that they have the right to be treated in the same way 
as, for example, Umkhonto we Sizwe operatives and this expecta- tion has been fed by the media attention granted to them. 

in 

We feel that the release of political prisoners arose out of negotiations between the ANC and the government and formed part 
of agreements on a number of issues, inter alia the suspension of 
the armed struggle. The Right Wing groupings in this country 
nave not committed themselves to peaceful negotiations, and in 
demanding their release in terms of the Pretoria Minute they have 
merely extracted from that Minute a portion which is to their 
advantage. We regard this as politically opportunistic and 
unacceptable. The agreements reached between the two negotiating 
parties made provision for other groups to negotiate similar 
guidelines which could secure the release of their people. What 
has happened is that a number of right-wingers have in fact been 
released in terms of the Joint Working Group documents, and these prisoners have emerged from prison and continued to agitate for and involve themselves in violent, racist actions. We believe 
that if the release of any of these persons is even to be 
considered, their organisations should commit themselves fully to 
Participation in multi party talks and become part of the 
peaceful negotiations process. 

  

 



  

    

  

= REASONS FOR THE FAILURE TO RESOLVE 
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rt 2S apparent that the ce Klerk government ras ‘aile 
the intent of the agreements reacned between itse 
African National Congress, and we can speculate ast 
so. 

On one level, the government has its own Security Force members 
and agents impr:soned i5 some of the Frontline states for acts of 
terror against the ANC and citizens of the various states. To our knowleage there are currently five South African agents being neald in Zimbabwe (three of whom are on Death Row), four SADF 
memoers being reld in Botswana and one person in Mozambique. We 
believe that some of the remaining prisoners in South Africa (particularly ANC members who have a reasonably high public profile). are being held hostage as a way of Pressurising the ANC to use their influence over Frontline leaders to release South 
AFrican agents. 

In addition, as the release of all political prisoners was a erecondition to constitutional talks the failure to resolve this 
issue inevitably delayed the start of such talks. As has been 
seen through the continuing violence, such delays have only 
served to enhance the prospects of the Nationalist Party in any 
future election. The delays have caused further confusion and 
disarray in the ranks of ANC supporters this disorganising the 
major opposition to the Nationslists. 

We believe also that the way in which the government has handled 
this issue is also a clear indication of the way in which they 
perceive themselves. Our opinion is that they do not believe 
that as a country we are ina period of transition, they do not 
see themselves as a government on the way out. As time has 
passed since the 2nd February speech, it has become increasingly 
obvious that they have their sights set on winning the first 
non-racial election in this country. The agreements reached (with regard to the political prisoner issue) ensured that the gecision making rested firmly in the hands of President de Klerk and his cabinet. At no stage did the ANC have anything remotely 
resembling joint decision making powers in this process. This ls 
most clearly evidenced by the fact that those people who the 
government decides fall within the definition of a political 
Srisoner have all been released - yet there remain in prison hundreds of people whom the ANC regard as political prisoners. Here the fault lies not only with the government, but with the ANC itself in allowing final decision making to rest solely with the present government. 

As raised earlier in the paper, we believe that the government continues to pander to the wishes (or perceived wishes) of its white constituency, and is using the prisoner releases to do this. It therefore places its own political future far above the future of the country and need for reconciliation. 

From the above, we believe that the government entered into these agreements in bad faith and abused the trust placed in it by its negotiating partner the African National Congress. Again, while the blame can be apportioned to both Parties, the intention of the ANC was clearly to resolve the issue while the intention of the Nationalists was to control the issue. To put it quite simply, if tney had negotiated in good faith they would have asked the ANC for a full list of all those people they regarded 

  

 



  

as colitical prisoners and reieased such persons. They have y mechanisms to do this (as shown by their release this year of thousands of criminals) and it could have teen resolved many months ago. As an alternative they could have created categories of offences covering a much broader spectrum, and released persons in terms of these categories. 

e The media, right wing organisations and government have created 
the perceotion that right wing prisoners are worthy of the same treatment as anti-apartheid fighters. With increasing right wing violence :n our country it is not an appropriate time to release rignt-wingers, and we believe that this ls a further factor delaying the resolution of the problem. The release of political prisoners is being delayed to prevent a right-wing 
outcry if they are released while right wingers remain inside 

THE CONSEQUENCES OF THE FAILURE TO RESOLVE THE POLITICAL PRISONER ISSUE 

In Lawyers for Human Rights we believe that the consequences of the current impasse are many and frightening. 

As long as the debate about political prisoners continues in South Africa we will have what we would term a “political prisoner psychosis". Within this, right-wingers will continue to commit acts of terror in the belief that one day, somehow they will be part of a general amnesty and/or prisoner swop. This needs to be discouraged at all costs. Until this issue is resolved the “political prisoner psychosis" will continue, enabling every person (from the Left or the Right) who commits violent actions with some kind of political motive, to believe that they will be indemnified or released. The only way to end this kind of psychosis is to clear the Jails of all those persons who are imprisoned as a result of their actions (violent or otherwise) in the struggle against Apartheid. ref the government wishes to enter into some arrangement with the Right Wing organisations, that they can do. The Right Wing issue should mot however be allowed to delay the release of those people whose organisation entered into tne Groote Schuur Minute and subsequent agreements. 

We know that much of the membership of these right wing organisations is drawn from disaffected Security Force members They have immense potentiai to cause irreparable harm to the political process and this should not be underestimated. This potential is only increased by the failure to resolve the prisoner issue and the failure of the government to draw right-wing groupings into talks. 

Earlier this year following the “Inkathagate" scandal, the National Executive Committee took a decision that the government was now the main obstacle to a peaceful transition. This has meant that the obstacles (as detailed in the Harare Declaration and following statements) have in effect been downgraded. This has a number of important spin-offs. The government now more confidently expresses the view that the political prisoner issue has been resolved, and they are able to state (as they have done in recent months during media briefings) that they have won this round. However, more importantly this decision could well have a negative impact amongst the support base of the African National Congress. To the ANC membership the remaining 

  

 



  

and fellow Umkhonto we Sizwe members are extremely unnappy that 

all political prisoners will not be released. This will have the 

affect of further dividing and weakening the organisation, 

something which may well be to the aavantage of the government 

put is unhelpful to the political process. 

There 1s a deep sense of frustration amongst prisoners and we 

fear that they well resort to desperate actions -. hunger strikes 

peing the least of these. Such actions wll inflame emotions and 

cause further turmoil in a country already torn apart by the 

terrizle violence. We have already seen 19 Bophuthatswana the 

terrible consequences of hunger strike action. If such action 

was to take hold in South African jails, the consequences would 

possibly be worse as the political prisoners inside have a higher 

public profile, particularly amongst the membership of the ANC. 

These prisoners have been awaiting their release since February 2 

1990. They have spent that time in prison seeing criminals 

released, seeing their fellow prisoners (with identical charges) 

released and being told early last year by their leadership that 

they too would be released within a matter of months. We fear 

that the frustration has finally become too much for them to 

bear. This could have tragic consequences. 

CONCLUSION 

1 have presented this lengthy submission with the intention of 

informing you that this issue remains not only unresolved but 

highly volatile. We became involved in this issue as a way of 

playing a positive role in ensuring that obstacles were 

overturned and the parties concerned could get down to substan- 

tive negotiations. As an organisation we are deeply concerned 

that at this late stage the parties have not succeeded in 

resolving what is essentially a simple issue. This does not give 

us a great deal of hope for the future pattern of negotiations. 

Be that as it may, there is a simple solution. As pointed out 

earlier, the government has at its disposal numerous mechanisms 

through which it could effect the remaining releases - whether 

such mechanisms fall within or without the political agreements 

reached. They are not using these mechanisms and their failure 

20 do so is creating unneccessary tensions. Their public 

pronouncements on the issue are dominated by legalistic and 

bureaucratic justifications for the fact that there are no 

political prisoners left and that the issue is resolved. They 

know, and they express this privately, that the issue is not 

resolved and that they have not fulfilled the intent of the 

Groote Schuur and Pretoria Minutes. 

It has become obvious that more pressure 18 needed on the 

government to ensure that the issue 1s resolved, and sadly we 

believe that the ANC is unable to do this on its own. Within 

this, we believe that you should encourage the national 

leadership of the African National Congress to participate more 

forcefully in the resolution of the problem. Without their 

pressure on the government, the issue will not be resolved. It 

here that the international community has a vital 

is 
role to play. 

if the international community, as represented by bodies like 

your own, accepts the government’s assertion that the issue is 

resolved, we believe that this would represent an abandonment of 

the disenfranchised people of South Africa. As we have pointed 

out, and we hold no  



    

political orief rere) there are a substantial numoer of oolitréal 
prisoners in prison, both rere and in Bophuthatswana. This 
assertion is bacxec -5 sy the liberation movements within the 
country, other Human R:ignts Monitoring sodies and interested 
parties. if the government feels that :t has succeeded in 
persuading foreign governments that the issue is indeed resolved, 
2t 1s apdle to ignore calls from within the country for the 
release of the remaining prisoners. We need your assistance. 

With special reference to the Bophuthatswana issue, we have found 
for example the United States insistence that all political 
Prisoners have been released in South Africa quite extraordinary 
(even by their own very limited definition) given the fact that 
they do not recognise the independence of the ‘homelands’. 

The issue we face is political in nature, not legal. Attempts to 
seek legalistic solutions will not help us, we require political 
intervention and we require it as a matter of urgency. 

BRIAN CURRIN 
LAWYERS FOR HUMAN RIGHTS 
October 17, 1991 

  

 



  

a
x
a
 

; 
Ponexuge AL 

THE GROOTE SCHUUR MINUTE MENTE 
The government and the African National Congress agree cn a common commitment towards the resolution of tle existing climate of violence ang intimidation from whatever quarter as well as a commitment to stability and a peaceful process of negotiations 
Following from this commitment, the following was agreed uson 
1. The estabdlisnment of a working group to make recommendations an a cefinition of political offences in the South African situation, to discuss, in this regard, time scales and to advise on norms and mechanisms for dealing with the release of political prisoners and the granting of immunity in respect of political offences to those inside and outside South Africa. All persons who may be affected will be considered. The working group will bear in mind exoeriences in Namibia and elsewhere. The working group will aim to complete work before 21st May 199C. It is understood that the South African government, in its discretion, may consult other political parties and movements and other relevant bodies. The Proceedings of the working group will be confidential: In the meantime the following offences will receive attention immediately. 

(a) The leaving of the country without a valid travel cermit (6) Any offences related merely to organisations which were previously prohibited. 

25 In addition to the arrangements mentioned in Paragraon 1, temporary immunity from prosecuticn for political offences committed before today, will be considered on an urgent basis for memvers of the National Executive Committee and selected other members of the ANC from outside the country, to enanle them to return and help with the establishment and management of political activities, to assist in bringing violence to an end and to take Part in peaceful political negotiations 
Se The government undertakes to review existing security legislation and to bring it into line with the new dynamic situation developing in South Africa in order to ensure normal and free political activity. 

4. The government reiterates its commitment to work towards the lifting of the State of emergency . In this context the ANC will exert itself to fulfill the objectives contained in the Preamble, 

S. Efficient channels of communication between the government and the ANC will be established in order to curb violence and 
intimidation from whatever quarter effectively. 

The government and the ANC a gree that the objectives contained in 
this minute should be ach teved as early as possible. CAPE TOWN 4 MAY 1990   
 



    

tsarpos ou ‘pieZes 

  

   

  

  

  

    

ywoserens ‘8 5 ansayy 

ngoscas 

 



including: persons 

ee, persons awaiting exec 

  
incemaisy is 

      r@ievant scwer 

§ Of thé Comical     oe 

  

      

   

  

    

  

ng of o 

ca African situation”, zhe following 

these ap     

  

sprucence and 

not purport to de exhaustive): 

  
 



  

   



  

SONOC BUI |sidsaxea oO: paanosd ‘WUuanoOP Siu] UI parejcdwesuo0n ssasced 

    

vivawajdu: ay 

      

36; Surnies, Snousin: “Ara WUSESODH 8ul Wys pocissepen s: 3) 2 

‘ATESSISOL §} PIEFas Si4ys Ul WaTLswrsoy ay2 o3 adlape apacuc 

   

JO Sa:so8arcs pue Suossae JO Sa:sORascy ‘suossad ascasiD 

   

         

  

we Aiuiuaepe: ‘woBsec 30; spojsad 

SWCD SBDUAjJO Jed: 

  

‘paxiy ag 07 @aey 

JES;INOG pauryjap Bursey - 

  

TWD OLM fasSims9EIS JO Jeivewuse OF ¢ 

siaguac ym Buyjeap ur Adce puw 

    

ag Heys 2) asodung siz 20 

   

  

SqUeWAAOW Pur Seed jes 

  

OD UOISaZOSID $31 U} 
ABW Wawusasod ay) yey3 poorsapen s: a; 

  

Ci 9u2 

  

pesers sy o « « 

iTDNINOS 3o wsaedses ui 

    

  

Anata! y2ojO peassdde ays yur 

    

   

  

“pausaaucy Apog 30 vO 

JPpsO U2 JO LOTInNoexe aur ul! 

  

   

jauuossec 3s Aasedocd Wwewusss0y 

) Bduajjso ays jo sdBIco ane (A) ae 

  

 



  

  



  

  

PRETORIA MINUTE Paoneirde C. 

  

The final port of ihe Working Group on puil 
————__ 

tod, was acerpted by doth caries. The guidelines to be 

     cal offences dated 2! May 13 SOE CO ee es nae 

  

4s        
terms of the Report will be applied in a phased manner. The Report makes appliee 12 2 nec ae 

  
provision for formulation of guidelines which wiil be appiicd in dealing with 

members of all organisations, groupings or institutions, governmental of| 

   

as Ctnerwise, who committed offences on the assumption that a particular caus 

was being served or 9! d. The meeting has instructed the Working Group to Re Cn ges eived (Oreo pness 

ty to people in a phased manner and to report before the end of Augest) 
ce Ss ae eee 

wing target dates have in the meantime been agreed upon:    
The body or bodies referred to in paragraph 8.2 of the Report of the 

sed by 31 sst_ 1990. 
> 

The further release of prisoners which can be dealt with ad 

Working Group will be const     

  

tratively 

will start on 1 September 1990. : 

Inderanity which can be dealt with in categories of persons and not on an 

individual basis will be granted as from 1 October 1990. This process 

d of 1990. 

tn all cases where the body or bodies to be constituted 2 

will be completed not later than the 

  

   rding to 

paragraph 8.2 of the Report of the Working Croup will have to consider 

  

cases on an ividual basis, the process will be expedited as much as 

possible. It is hoped that this process will de completed within six 

“months, but the latest date envisaged for the complction of the total task 

in terms of the Report of the Working Group is not later than 

30 April 1991. 

This programme will be implemented on the basis of the Report of the Working 

Group.   
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In the interest of Moving as speedily as possible towards a nogotisted political settlement and in the context of the agree:nents announced that it was 

  

now suspending all armed gactions with immediate effec As a result of this, no further armed actions and related setiwities Sy us 
a, 
ond its m    tary wing Uinkkonto We Sizwe will take place. It was agreed that a AOTKITS Br Ocp—will Se Gstanlished to resolve all Outstanding questions a. 

ee 
of this decision to report by 15 September 1950. Both sides 

  

Both delegations expressed serious concern about the geceral level of violence, intimidation and unrest In the country, especially in Nara. They agreed that in the context of the common search for peace and stability, it was vital that understanding should grow among all sections of the South African populat: that problems can and should be solved through acgotiations. 

ion 

Both parties committed themselves to undertake steps and measures to Promote and expedite the normalisation and Stabilisation of the situation in 
Mutual trust gdtaining among the teaders involved. 

With due cognizance of the interest, role and iavolvement of other parties the Gelegations consider it necessary that whatever additional mechanisms of 

  

e with the spirie of 
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communication are needed should be developed at local, regional and Sational Ree ‘evels. This should enable public grievances to 
good time, évoiding conflict. 

The Government has undertaken to consider the "fting ef the State of     

  

    

Emergency in Natal as_ earl. 
that should result from this accord. 

ossible in the tight of consequences 

  

Ositive 

  

In view of the new circumstances now emerging there will be ang Qogoing review of security legislation. The Government will give immediate consideration to Fepealing all provisions of the Internal Security Act thar -   

  

(a) refer to communism or the furthering thereof; 
(>) provide for a consolidated Hist; 
ic) provide for a prohibition on the publication of statements or writings of certain persons; and 
{d) provide for an ammount to be deposited be 

registered. 
fore a ACwspaper may be 

  

be addressed peacefully and in penn 

   



  

The Government will cortinue revi 

   

  

    

  

  in orcer to ensure free y 
! nerding tegistation at the 

all 

    

  

     
prnpnsals. 

35 We are © eed that what we have agreed upon today ean See 

      

@ roid to tue peace and prosperity for our COUTAY In 
peetend to be the only Marties invelved ia, Rieprocess—of st i y Duties inva’,   

  

    We know t 
  ere arc other parties committed to aeaceful 9 

    of us can Senaceforth walk thar eaad in cone teat ion and co-operation with each 
We call upon_all_those whe—have—aot_vet_committed themselves to. 

peaceful negotiations to do so now. eee 

other. 

wo
 

“Against 

  

is background, the way is now open to proceed towards negotiations 
on a new i 

  

3 
tion, Exploratory talks in this regard will de he'd before the 

Dext Meeting which will be held soon. 
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GOVERNMENT NOTICE GOEWERMENTSKENNISG EWING See 

DEPARTMENT OF JUSTICE | DEPARTEMENT VAN JUSTISIE 
No. R. 2625 7 November 1990 | No. R. 2625 7 November * 

OFFENCES IN SOUTH AFRICA 
8. PROCESS OF GRANTING PARDON AND | INDEMNITY | 
C. TEMPORARY IMMUNITY 
D. ENTRY INTO THE REPUBLIC i a 

INFORMATION REGARDING THE ABOVE: | MENTIONED MATTERS |S PUBLISHED HERE- UNDER FOR GENERAL NOTICE 

A. GUIDE-LINES FOR DEFINING POLMCAL OFFENCES IN SOUTH AFRICA 

INTRODUCTION 

i 
| 
| 
| 
| 

1.1 In the Groote Schuur Minute the Goverment 
and the Afncan Nationa) Congress agreed upon the establishment of a working group to make recommen- 
ations on a definition of political offences in the South African situation: to discuss, in this regard, time | 

A. GUIDE-LINES FOR DEFINING POuTIcAL | 
| 

Scales: and to advise on norms and mechanisms tor dealing with the release of Political prisoners and the granting of immunity in respect of political offences to those inside and outside South Africa. There is no generally accepted definition of “political offence” or “political prisoner” in intematonal law. What is generally accepted, however, is that principles developed in the field of extradition law are relevant in Gistinguishing detween “political offences” and “common crimes”. The law and Practice of states Show that there is now a r degree of con- Sensus both as to the types of offence wnich may in 
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het in die Groote Schuur-minuut ooreengekom or 

TIEKE OORTREDINGS IN SUID-AFRIKA 
. PROSES OM BEGENADIGING EN VRYWAR 
TE VERLEEN 

. TYDELIKE VRYSTELLING 
. BINNEKOMS VAN DIE REPUBLIEK -_— ees 

VIR ALGEMENE KENNISNAME WORD DIE INL 
TING HIERONDER IN VERBAND MET BOv 

MELDE AANGELEENTHEDE GEPUBLISEER 
A. RIGLYNE VIR DIE DEFINIERING VAN P< 

TIEKE OORTREDINGS IN SUID-AFRIKA 

INLEIDING 

1.1 Die Regering en die African Nationai Congr 

A. RIGLYNE VIR DIE DEFINIERING VAN Pp 

8. 

9
0
 

werkgroeo tot stand te bring cm aanbevelings te m 
ten opsigte van 'n omskrywing van politieke oo: 
dings in die Suid-Afrikaase omstandighede: om in 
verband tydskale te bespreek: en om te advis 
rakende norme en meganismes ten einde die vryla 
van politieke gevangenes en die verlening van vry 
fing ten opsigte van politieke oortredings aan pers. 
binne en butte Suid-Afrika te hanteer. Daar is 9 
aigemeen aanvaarde omskrywing van “politieke ¢ 
treding” of “politieke gevangene” in die volke nie. Wat egter aigemeen aanvaar word, is dat be. 
sels wat ontwikkel het op die terrein van die reg ins. uitlewering, relevant is by die onderskeid tussen “ 
teke oortredings” en “gewone cortredings”. 

reg en gebruike van state toon aan dat daar nou aansienlike mate van konsensus bestaan, sowel die soort cortreding wat in beginsei as “polities” ki 

12834—-  
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Principle be classified as political as weil as to the sort 
of factors which should be taken into account in decid- 
ing whether an offence is “political” or not. 

1.2. The final report of the Working Group was 
secepted by both partes, as reflected in the Pretona 
Minute and provides inter alia: 

“The Working Group endorses the principles and 
factors set out in peragraph 6.5.2 and accepts that 

these will form the basis of guide-ines to meet the 
South African situation when considering the grant 
of pardon or indemnity in respect of political 
offences... 

As stated in the Groote Schuur Minute, it Is 
understood that the Government may in its discre- 
tion consult other political parties and movements, 
and other relevant bodies with to the grant 
ot of indemnity in respect of offences reiat- 
Ing to them. For this purpose it shail be free to 
formulate its own quideines which it will apply in 
deating with members of such organizations, 
groupings or institutions, governmentai or other- 

wise, who committed offences on the assumption 
that a particular cause was being served or 
opposed.” 

1.3. In formulating these guide-lines the Govern- 
ment has bome in mind that in the South African situa- 
tion there are a vanety of institutions and political 
organizations and groupings across the whole political 
spectrum. In the interests of the process of reconcilia- 
tion the Government considers it appropriate that ail 
persons, irrespective of their affiliations, who have 
committed political offences in the South African situa- 
tion, should be considered for the grant of pardon or 
indemnity. These quide-jines will theretore be applied | 
when dealing with. amongst others. members of a 
vanety of organizations. groupings or institutions. 
governmental or otherwise, who committed political 
offences on the assumption that a particular causé was 
being served or opposed. 

2.1 The Goverment accepts that the following 
classes of persons, whether inside or outside South 
Africa, should be taken into account with regard to the 
grant of pardon, indemnity or release for political 
offences: 

(a) Persons already sentenced, inciud- 
ing persons serving a sentence, per- 
sons subject to any suspended sen- 
tence, persons awaiting execution of 
a sentence or where the case is on 

appeal or review. 

Persons who may be liable to prose- 

cution, or who are awaiting or under- 
going trial. 

(c) Persons in detention. 

22 The power to pardon is vested in the State Pre- sident by virtue of section 6 of the Republic of South 

(b) 

74 .Africa Constitution Act, 1983 (Act No. 110 of 1983), 
ror and i 
‘gi ) 1959), and will apply to 

oe ‘ of 
Pi 1959 (Act No. 8 of 
persons already sentenced, i.e. 

that a who hi 
Wi 

wo : " erase (a) above: P: 
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sifiseerbaar is, as cor dle soort faktore wat in aanmer- 
king geneem behoort te word wanneer besiuit word of 

'n oortreding “polities” is ai dan nie. 

1.2 Die finale versiag van die Werkgroeo is, soos 
weerspiedi in die Pretoria-minuut, deur bee partye 

| aanvaar en bepaal onder andere: 
| “Ole Werkgroep onderskryt die beginsels en fak- 
\ tore in paragraat 6.5.2 uiteengesit en aanvaar dat 
\ dit dle grondsiag sal vorm van rigtyne vir die Suid- 

Afrikaanse omstandighede by die oorweging 
van begenadiging of vrywaring ten opsigte van po- 
Itieke oortredings .. . 

Soos uiteengesit In dle Groote Schuur-minuut, 
word dit aanvaar dat dle Regering na sy cordee! 
met ander poiltieke partye en bewegings en ander 
betrokke liggame corieg mag pleeg cor dle ver- 
lening van begenadiging of vrywaring ten opsigte 
van oortredings wat met hulle verband hou. Vir 
hierdie doe! staan dit die Regering vry om sy ele 
Tigtyne te formuleer vir toepassing by die hantering 
van lede van sodanige organisasies, groeperings 
of Instellings, staats- of andersins, wat cortredings 
gepleeg het in dle veronderstelling dat 'n spesi- 
fleke doei nagestreet of teengewerk is.” 

| 1.3. By die formulering van hierdie riglyne het die 
| Regenng die bestaan van 'n verskeidenheid van instel- 
| lings en politieke organisasies en groepenngs oor die 
hele politieke spektrum in gedagte gehou. In die 
belang van die proses van versoening ag die Regering 
dit gepas dat alle persone. ongeag hulle affiliasies, wat 

| politieke oortredings binne die Suid-Atrkaanse 
| omstandighede begaan het, in aanmerking geneem 
| moet word by die veriening van begenadiging of vry- 
wanng. Hierdie nglyne sal gevoiglik toegepas moet 

| word by die hantenng van, onaer andere. lede van 'n 
| verskeidenneid van organisasies, groeperings of 
| insteilings, staats- of andersins, wat politieke ‘oortre- 
| dings begaan het in die veronderstelling dat 'n spesi- 
| fieke doe! nagestreef of teengewerk is. 

| 2.1 Die Regenng aanvaar aat die volgende kiasse 
persone, hetsy binne of buite Suid-Afrika, in aanmer- 
king geneem moet word met betrekking tot bege- 

| nadiging, vrywanng of vryiating vir politieke oontre- 
dings: 

(a) Gevonnisde persone, insluitend per- 
sone wat 'n vonnis uitdien, persone 
onderhewig aan enige opgeskorte 
vonnis, persone wat die tenuitvoer- 
legging van 'n vonnis afwag, of waar 
die saak op appéi of hersiening is. 

Persone wat vervolg kan of staan te 
word of wat verhoorafwagtend is, of 
wat tans teregstaan. 

(c) Persone in aanhouding. 

2.2 Die bevoegdheid om te begenadig berus inge- 
voige artikei 6 van die Grondwet van die Republiek van 
Suid-Afrika, 1983 (Wet No. 110 van 1963), en artikel 
69 van die Wet op Gevangenisse, 1959 (Wet No. 8 van 
1959), by die Staatspresident en sal toegepas word ten 
opsigte van reeds gevonnisde persone, te wete kias (a) 
hierbo: Met dien verstande dat 'n persoon wat reeds ter 
dood vercordee is, en wie se vonnis ingevoige artikel 6 

| | 
| 

je) 
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Of Act No. 110 of 1963, will not automatically in terms of 
entitled to further consideration in 

23 Special power to grant indemnity is required in 
regard to persons referred to in class (b) above. Tne 

reievant power is contained i i the Indem- 

nity Act, 1990. Section 6 of the Criminal Procedure Act. 
1977, provides for the stopping of a prosecution and 
may therefore also be applied. As_regards persons 

i re It rs_of | 

24 The procedures contained in this document 
reiate only to political offences and in no way imply any 

limitation upon the general exercise of the powers 
mentioned in paragraphs 2.2 and 2.3. 

. 

GUIDE-LINES 

3.1 In pursuance of the above, a set of guide-lines 
was adopted to be applied to all organizations, group- 

  

  <iduais. 

3.2. Taking these into account the foilowing factors, 
as may be appropnate in a particular case. will be con- 
sidered when making a recommendation for the grant 
of pardon or indemnity in appropriate cases: 

(i) The motive of the offender, i.e. whether the 
offence was committed for a political motive 

(e.g. to further or oppose the aims of a political 

organization, institution or body) or for a-perso- 
nai motive. 

(ii) The context in which the offence was com- 
mitted: in particular whether it was committed in | 

the course of or as part of a political upnsing or 
disturbance. or in reaction theretqes> 

(iii) The nature of the political objective (e.g. 
whether to force a change in the policy of or to 
overthrow or destroy the political opponent). 

(iv) The legal and factual nature of the offence, in- 
VY cluding its gravity. 

@ The odject and/or objective of the offence (e.g. 
whether it was committed against the politica! 
opponent or his property, or directed primanty 
against private individuals or property; or was 
committed on the assumption that a particular 
cause, governmental or otherwise, was being 
served). 

(i) 
political objective being pursued, e.g. the direct- 

ness o proximity of the relationship, or the pro- 
portionality between the offence and the objec- 
tive pursued. 

(vil) The question whether the act was committed in 
V the execution of an order or with the approval of 

the organization, institution or body concemed. 

\ 

| 
| 
| 

| 
| 

The relationship between the offence and the 
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vain Wet No: 110 van 1983 totn periode 
a voread is. nie Outomaties ingevoige herd rg- 
tygmme geregtig wees op verdere corweg! ingevoige 
amatikel 69 van Wet No. 8 van 1959 nie. = : 

223 Spesiale magtiging vir die veriening van vry- 
veuaring word verets ten opsigte van persone gemeid in 

   

; Kies (b) hierbo. Die betrokke magsveriening is vervat in 
agstikel 2 van die Wet op Vrywaring, 1990. Artikel 6 van 

ce Strafproseswet, 1977, maak voorsiening vir die 
segaking van vervoiging en kan dus ook aangewend 
weeord. Met rope tot persone vermeld in kas (c) 
huaerbo, is die relevante vryiatingsbevoegdhede vervat 
inn veiligheidswetgewing. 

24 Die aanbevelings in hierdie dokument verwys 
sgregs na politieke oortredings en impliseer geensins 'n 
weperking op die aigemende uitoetening van die 
sevoegdhede genoem in paragrawe 2.2 en 2.3 nie. 

FIGLYNE 

3.1 Ter bereiking van bogenoemde is 'n stel riglyne 
wanvaar vir toepassing ten opsigte van alle organisa- 
36@S, groepe, instellings, staats- of andersins, en indivi- 
sue. 

3.2 Dit inaggenome, sal die volgende faktore, soos 
veat dit toepasiik mag wees in 'n besondere geval, oor- 
seg word wanneer 'n aanbeveling vir die begenadi- 
ying of vrywaring in toepaslike gevaile gemaak word: 

(i) Die motief van die oortreder, dit wil s8 of die 
cortreding met 'n politieke motief gepieeg is (by- 
voorbeeld om die oogmerke van 'n politieke or- 
ganisasie, instelling cf liggaam te bevorder of 
teen te werk) of weens 'n persoonlike motief. 

Die omstandighede waarbinne die oortreding 
gepleeg is, veral of die oortreding gepieeg is in 
die loop of as deel van 'n politieke opstand of 
oproer, of in reaksie daarop. 

(ii) 

(iii) Die aard van die politieke oogmerk (byvoor- 

beeid om 'n beleidsverandering af te dwing of 
om die politieke teenstander omver te gooi of te 
vemietig). 

(iv) Die regs- en feitelike aard van die oortreding, 
insluitend die ems daarvan. 

(v) Die doel ervof oogmerk van die oortreding (by- 

voordeeld of dit gerig was teen 'n politieke 
teenstander ot sy erendom, of primér gerig was 
teen privaat individue of eiendom: of gepleeg is 
in die veronderstelling dat 'n spesifieke oog- 
merk, staats- of andersins, gedien is. 

Die verband tussen die oortreding en die poli- 
tieke oogmerk wat nagestreef is, byvoorbeeld 
die direktheid of aanwesigheid van die 
verwantskap of die proporsionaiiteit tussen die 

cortreding en die oogmerk wat nagestreet is. 

Die vraag of die daad gepleeg is in uitvoering 
van 'n opdrag of met die goedkeuring van die 
betrokke organisasie, instetling of liggaam. 

(vi)   
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B.. PROCESS OF GRANTING PARDON OR INDEM- 
NITY we ss ete 

Time SCALE | 

4.1. The granting of pardon or indemnity in terms of | 

the above-mentioned guide-iines will only be consid- 

ered in respect of political offences committed on or | 

detore 12:00 on 8 October 1990. \ 

4.2. In paragraph 3 of the Pretoria Minute the ANC, | 
in the interest of moving as speedily as possible to- | 

wards a negotiated peaceful colitical settlement, un- | 

dertook in the context of the agreements reached, to 

suspend ail armed action and related activities with | 

immediate effect. The rate at which progress is made 
raph 3 of the Pretona Minute wiil therefore 

obviously determine the time scales within which in- 

cemnity can be granted and prisoner: . | 
The more difficult cases and especially offences involv- | 

ing elements of violence or acts preparatory to violence | 

will only Se considered once it is apparent that the | 

principles and the undertakings in the Groote Schuur | 

ang Pretoria Minutes are Deing complied with. or to the | 

extent that other organizations or individual persons ; 

commit themseives to peaceful 

opment. 

  

  

MECHANISM 

Consulting bodies | 

5.1 The granting of pardon or indemnity in respect 

ot a specific offence or a category of offences. is _an | 

executive governmental function. Consulting bodies 
are inciuded in the mechanism to provide the executive | 
in appropriate cases with wise advice and to | 

cemonstrate that the interest of ail parties are being | 

taxen into account in_as objective a manner_as | 

possiole: 

5.2 A_bady or podies will now be constituted in | 

terms of the Regulations issued under section 3 of the | 

Indemnity Act. 1990. consisting of a convener with aa | 

hoc appointments from concerned groups wnen deal- | 

ing with particular offences (or categones of offences). | 

Categories of persons 

6.1 Unconditional indemnity will now be granted to \ 

the following categories of persons: 

(a) Persons who left South Africa without being in 
ion of valid travel documents. Such in- 

demnity will be granted on an individual basis, 
aiternatively per a list of names. 

(b) Persons who _left South Africa at_a place other 

than_a port referred to in section 2 (b) of the 
Departure from the Union Reguiation Act, 1955 
(Act No. 34 of 1955). 

6.2 Recommendations relating to the identification 
of further sategores May be made by interested per- 

sons and snail considered by the Executive in 

accordance with the gutde-lines referred to in para- 

graph 3 above. The consulting body or bodies may be 

approached for advice when dealing with categories of 

offences. 
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B.. PROSES OM BEGENADIGING EN VRYWARING 

ae game 

TYDSKAAL 
4.1 Die begenadiging of vrywaring ooreenkomstig 

bogenoemde nigtyne sal slegs oorweeg word ten o0- 

sigte van politieke oortredings wat op of voor 12:00 op 

8 Oktober 1990 gepieeg is. 

4.2 In paragraaf 3 van die Pretoria-minuut het die 

ANC, in belang daarvan om so gou moontik na 'n 

onderhandeide vreedsame politiese skikking te 

beweeg, ondemeem om in die konteks van die ooreen- 

komste wat bereik is, alle gewapende en verwante akti- 
witeite op te skort met onmiddellike effek. Die tempo 

waarteen vordering gemaak word ingevolge paragraat 
3 van die Pretonia-minuut sai dus oogiopend die tyd- 

skaal waardinne vrywanng verieen kan word en ge- 

vangenes vrygelaat kan word, bepaal. Meer ingewik- 

keide gevaile, veral oortredings waarby elemente van 

geweld betrokke is, of voorbereidende handelinge tot 

geweld, sal siegs oorweeg word sodra dit duidelik is dat 

die beginseis en ondememuings in die Groote Schuur- 

en Pretoria-minute nagekom word of tot die mate waar- 

toe ander organisasies of individue hulleseif tot vreea- 

same opiossings en ontwikkeling verbind. 

MEGANISME 

Raadplegingsliggame 

5.1 Begenadiging of vrywanng ten opsigte van 'n 

spesifieke oortreding of 'n kategone van oortredings, is 

| ‘nN uitvoerende regenngstunksie. Raadplegingsliggame 

word by cie meganisme ingesiuit om die urtvoerende 
gesag met wyse raad te Dedien en aan te toon dat cie 
deiange van alle partye so opjektief moontlik in aan- 
merking geneem word. 

§.2 ‘n Liggaam of liggame sai nou saamgestel 

word ingevoige die Regulasies uitgevaarcig ander art- 

kel 3 van aie Wet op Vrywanng, 1990. bestaande uit 'n 

sameroeper met ad hoc-aanstellings uit Delangneb- 

bende groepe wanneer met spesifieke oortredings (of 

kategonee van oortredings) gehandel word. 

Kategorieé van persone 

6.1 Onvoorwaardelike vrywaring sai nou aan die 

voigende kategoneé van persone verieen word: 

(a) Persone wat Suid-Afrika veriaat het sonder dat 

hulle in besit van geldige reisdokumente was. 

Sodanige vrywanng sal op 'n individuele basis, 

altematiewelik per naamiys, verieen word. 

(b) Persone wat Suid-Afrika veriaat het op 'n ander 

plek as by 'n toegangspoort soos bedoel in arti- 

kel 2 (b) van die Wet tot Reéling van Vertrek uit 

die Unie, 1955 (Wet No. 34 van 1955). 

6.2 Aanbevelings wat betrekking het op die identifi- 

senng van verdere kategoneé kan deur belangheb- 

bendes gemaak word en sai deur die Uitvoerende Ge- 

sag corweeg word coreenkomstig die rigiyne waama in 
3 hierbo verwys word. Die raadplegingsiig- 

gaam of -liggame kan word vir advies, wan- 

Neer met kategorieé van cortredings genhande! word.  



    
6.3 Should there be any Soubt in a particular'case as to whether a person is covered by a category of certain events or a particular event Published in the * Gazette it is recommended that such id indemnity on an individual basis in the man- <&las suggested hereunder. 

Individual persons 

7.1 In order to facilitate and expedite applications for indemnity on an individual basis. ai! applications must please be addressed to the Office for Indemnity, 'mmunity and Release, Private Bag X655. Pretona, 0001 (Tel. 323-9302: Fax Number 21-1922), 
7.2 Anapolication form which must be used by per- sons who want to apply for indemnity, is available at the above-mentioned address. A specimen thereot is con- tained in Annexure A. and copies May de obtained at the office referred to in Paragraph 7.1 above. 
7.3 If the i is an_organization, he should channet his application through I> through the organi —Zation_concemed, The organization should also make a recommendation. 

7.4 The Department ot Justice wiil process the ap- plications to the State President. 

7.5 Should the State President tum down an aj Cation for indemnity, the applicant shail have the rignt to_r that_hi: Iplic In rete the consulting body to advise the State President on the 

i= 

   
| 

| 
| 

| 
| 

Matter. The consulting Dody will then investigate the | Matter and thereatter reter it back to the State Presi- ent together with its recommenaation. 

Criminal trials 
8.1 The orocess set out in these guide-lines shail Oot de construed as preciudin [n alin an’ Gase, from continuing with a prosecu- tion. The State President May at the conclusion of such trial or in the course ot Proceedings or at the conclusion thereof exercise the Powers referred to in Paragraph 2.2 or 2.3 above. The issues of postponement and granting of bail remain entirely within the juris- Gictional sphere of the Attorneys-General and the courts of law. 

8.2 
investigated a case against a person who aoplies for indemnity and the decision of the Attorney-General whether or not to prosecute is Sending, the Attomey- General's decision ang comment shail_aiso be Submitted to the State Pri nt. In matters where the Attomey-General has already decided to prosecute a erson concerned, but where the case against the 

| 

| 

  

| ; | In matters where the police have already 8.2 In aangeleenthede 

Bessie. aN wae 1990 52 No! t2a0¢ M5 9 
63 Sou daar in “enige spesifieke “geval “twyfel bestaan of die betrokke persoon gedek 

  

     
  

word, 

Individuele persone 

Ten einde aansoeke om vrywanng op 'n indivi- basis sover moontik te vergemaklik en bespoe- dig, moet alle aansoeke asseblief aan die Kantoor vir Vrywanng, Vrystelling en Vrylating, Privaatsak X655, Pretona, 0001 (Tel. 323-9302; faksnommer 21-1922), geng word. 

7.2 'n Aansoekvorm wat deur 
wanng aansoek doen, gebruik 
bostaanae acres beskikbaar. 
word vervat in Bylae A. 

Persone wat om vry- 
moet word, is by 

'n Voorbeeld daarvan 

Indien die applikant lid van 'n organisasie is, Dehoort hy sy aansoek deur die betrokke Organisasie te kanaliseer. Die organisasie dehoort ook 'n aanbe- veling te maak. 

7.4 Die Devartement van Justisie sal aansceke na die Staatspresident prosesseer. 
7.5 Indien die Staatspresident 'n aansoek om vry- waring sou weiter, is die applikant geregtig om te ver- soek dat sy aansoek aan aie raadplegingsliggaam voorgelé word om die Staatspresident oor gie aange- leentheid te aaviseer. Die liggaam sai dan die aange- leentheid ondersoek en dit daama na aie Staatspresi- dent terugverwys tesame met sy aanveveling. 

Stratsake 

8.1 Cie oroses soos uiteengesit in hiercie ngiyne moet nie vertoik word as synde dit 'n Prokureur- generaal vernoed in enige toepasiike saax om 'n vervoiging voort te sit nie. Die Staatspresicent kan na afloop van so ‘n vernoor of in die loop van enige verng- tinge. of by die beéindiging daarvan, sy Devoegdhede soos in paragraat 2.2 hierbo vermeid, ultoefen. Aangeleenthede soos die uitstel van sake en gie verlening van borgtog bly steeas geheel en al binne aie junsdiksionete bevoegaheid van die Prokureurs-gener- aal en die geregshowe. 

waar die polisie reeds 'n Saak teen 'n persoon wat aansoek vir vrywanng doen, 

die Prokureur-generaal reeds besiuit het om die betrokke persoon te vervoig, maar waar die saak nog nie 'n aanvang geneem het nie, of waar die saak reeds ‘n aanvang geneem het, maar nog nie voitooi is nie, sai die Prokureur-generaal se kommentaar ook aan die Staatspresident voorgelé word. In hierdie verband word aandag ook op paragraat 4.1 van hierdie dokument gevestig, 

  

   

 



set 
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Release of sentenced prisoners 

9. Annexure A also makes provision for application 

for the release of sentenced persons who wish to apply 

for release. These applications should also be 

addressed to the above-mentioned Office for Indem- 

nity, Immunity and Release. in this regard paragrapns 

7.3 to 7.5 will apply mutatis mutandis. 

C. TEMPORARY IMMUNITY 

10. Persons not now applying for indemnity may 

Sea q 
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| 

nevertheless want to temporary enter the Republic with | 

a view to the promotion of peaceful constitutional 

solutions in South Africa. In order to facilitate and 

expedite their applications for temporary immunity 

such persons are advised to make use of the applica- 

tion form contained in Annexure 8. This form will be 

published in the Gazette and copies 

thereof are available at the Office for indemnity, 

Immnuty and Release. Private Bag X655, Pretona. | 

0001. 

D. ENTRY INTO THE REPUBLIC 

41. Apart from the above ail persons abroad must 

still satisty the requirements of citizenship and the nght 

to stay in the Reouolic vefore ceing allowed to enter 

the Republic. The Department of Home Affairs should 

be approached in this regard prior to the departure of 

the person concemed for the Republic. Persons who 

wish to return to the Republic must on arrival aiready | 

be in possession of documents of citizenshio and such 

other documents as may be necessary, or apply afresn 

beforehand for such documents if they are not in 

possession thereof. The Department of Home Affairs 

will announce guide-lines regarding the procedure to 

be followed in resoect of persons who wisn to retum to | 

the Reoupiic. 

| kantoor vir vrysteiling en vrywaring geng word. 

Vrylating van gevonniste gevangenes eee 

9. Bylae,A maak ook voorsiening vir aansoeke 

deur gevonniste persone wat aansoek om vryiating wil 

doen. Sulke aansoeke moet ook aan die bovermeide 

Paragrawe 7.3 tot 7.5 is in die verband mutatis 

mutanais van toepassing. 

C. TYDELIKE VRYSTELLING 

10. Persone wat nie nou om vrywaring aansoek 

doen nie mag nietemin die land tydelik wil binnekom 

met die 00g op die bevordering van vreedsame konsti- 

tusionele oplossings in Suid-Atnka. Ten einde hulle 

aansoeke vir tydelike vrysteiling te vergemakiik en te 

bespoedig, word aanbeveel dat huile van die aansoek- 

vorm in Bylae B gebruik maak. Dié vorm sal 00k in die 

Staatskoerant gepubliseer word en kopieé daarvan is 

beskikbaar by die Kantoor vir Vrywaring, Vrystelling en 

Vrylating, Privaatsak X655, Pretoria, 0001. 

D. BINNEKOMS VAN DIE REPUBLIEK 

11. Afgesien van die voorgaande moet aile 

persone in die buiteland steeds voidoen_aan die 

vereistes ir burgerskap en die reg om in die Republiek 

te woon voordat hulle toegeiaat sal word om die 

Republiek binne te kom. Die Oepartement van Binne- 

landse Sake moet in hierdie verband genader word 

voordat die betrokkene na. die Republiek vertrek. 

Persone wat na die Republiek wil terugkeer, moet by 

hulle aankoms reeds in besit wees van burgerskap- 

dokumente en sodanige ander dokumente as wat 

nodig mag wees, of van nuuts af en voorat vir sodanige 

dokumente aansoek doen as hulle nie reeds in besit 

daarvan is nie. Die Departement van Binneiandse 

Sake sal ngiyne bekendmaak aangaande die 

prosedure wat gevoig moet word ten opsigte van 

persone wat na cie Repuoliek wii terugkeer. 
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OEPARTMENT OF JUSTICE DEPARTEMENT VAN JUSTISIE 
No. R. 2633 

9 November 1990 | No. R. 2633 
9 November 1990 INDEMNITY ACT, 1990 

WET OP VRYWARING. 1990, REGULATIONS IN RESPECT OF INDEMNITY | REGULASIES MET BETREKKING TOT 
COMMITTEES | VRYWARINGSKOMITEES 

The State President has under the vowers vested in i Die Staatspresident het kragtens die bevoegdheid 

him by section 3 of the Indemnity Act. 1990 (Act No. 35 | hom verleen by artkel 3 van die Wet op Vrywanng, 

of 1990), made the regulations contained in the | 1990 (Wet No. 35 van 1990), die regulasies vervat in 

Schedule nereto. 
die Byiae hiervan ultgevaaraig. SCHEDULE 

BYLAE 
Definitions 

Woordomskrywing n these recuiations. unless the context otherwise 1. In hierdie reguiasies, tensy uit die samenang 

indicates — 
anders Dlyk. beteken— 

- 
“committee * means an indemnity committee | ‘Deamote” 'n bdeamote kragtens regulasie 7 aan- 

established under regulation 2: 
gewys: ‘official’ means an Official designated under regu- | ‘die Wet" die Wet op Vrywanng, 1990 (Wet 

lation 7: 
No. 35 van 1990): “the Act’ means the Indemnity Act, 1990 (Act “komitee” 'n vrywanngskomitee ingeste! kragtens 

No. 35 of 1990), 
reguiasie 2. Establishment of indemnity committees Insteiling van vrywaringskomitees 

2. The State President May establish one or more; 2. Die Staatspresident kan een ot meer vrywanngs- 

indemnity committees to Pertorm the functions reterred | komitees inste! om dle werksaamhede in reguiasie 4 

to in regulation 4 (1) Subject to these regulations and in i (1) dedoel, behoudens hierdie reguiasies en ooreen- 

accordance with sucn directions as the State Presiaent | komstg die voorskntte wat die Staatsoresident in die 
May issue generally or with respect to a Partcuiar algemeen ot met betrekking tot 'n bepaaide geval mag 

case. 
; ultreik, te verng, Constitution of committees 

| Samesteiling van komitees 3. (1) A committee shail consist of a chairman ana | 3. (1) 'n Komitee bestaan ult 'n voorsitter en die getai 

such number of other members as the State President | ander lede wat die Staatspresident bepaal: Met cien 
May determine: Provided that if the State President so | verstande dat indien die Staatspresident aidus deoaal. 

determines a committee May consist ot a chairman as | 'n komitee uit 'n voorsitter as enigste lid van die komi- 

the only memper of the committee. 
; tee kan bestaan. (2) The chairman ana members of a committee shail, | (2) Die voorsitter en lede van 'n komitee word, so 

as often as it may become necessary, be appointed by | dikwets as wat ait Nodig mag word. behoudens sub- 
the State President Subject to Subreguiation (3). | reguiasie (3) deur die Staatspresident aangestel. 251-—A 
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(3) No person shail be appointed chairman of a com: | (3) Niemand word as die voorsitter van 'n komitee 
mittee unless he is a person who by virtue of his quaiifi- | aangestel nie tensy hy iemand is wat uit hootde van sy cations is entitled to be admitted to practise as an | kwailifikasies dagroo geregtig is om kragtens die Wet 
advocate in terms of ihe Admission of Advocates Act, 
1964 (Act No. 74 ot 1964), and wno, after ootaining 
such qualifications, was invotved in the application of 
the law for a penod of at least ten years. 

(4) The chairman or a member of a committee shail 
hold office as chairman or as member, as the case may 
be, during the State President's pleasure. 

(5) The chairman of a committee may co-opt one or 
more persons approved by the State President as ad 
hoc members of the committee to assist. in accordance 
with the directions of the chairman, the committee in 
the pertormance of its functions with respect to a parti- 
cular matter: Provided that the State President may 
with respect to any particular matter to be deait with by 

| 
09 die Toelating van Advokate, 1964 (Wet No. 74 van 
1964), toegelaat te word om as advokaat te praktiseer 
en wat na die verwerwing van sodanige kwalifikasies vir 
‘n tydperk van minstens tien jaar by die toepassing van 
die reg betrokke was. 

(4) Die voorsitter of 'n lid van 'n komitee bekiee sy 
amp as voorsitter of lid. na gelang van die geval, so- 

' lank dit die Staatspresident behaag. 

a committee. direct the chairman of that committee to | 
cO-ont a person designated by the State President as 
an ad hoc member of the committee for the purposes 
of such matter. 

(6) No person except the chairman of a committee or 
a member or an ad hoc member of a committee in the | 
full-time service of the State shail take his seat as a 
member or an ad hoc member of the committee uniess 
he has taken the oath or made a deciaration of secrecy 
in terms of reguiation 5. 

Duties, powers and functions of committee 

4. (1) The functions of a committee shail be to 
investigate a matter retating to the exercise by the | 
State President of a power conterred on him in terms of 
the Act which the State President or a Minister of the | 
Cabinet reters to the committee, and to submit a wntten 
report and recommendation in respect thereot to the 
State President. 

(2) Acommittee may — 

(a) in an investigation in terms of subregulation 
(1) into a specific matter — 

(i) receive, take down or hear wntten state- 

ments, evidence or arguments or, if the cnair- 
man consents thereto, oral statements, 
evidence or arguments relating to that matter: 

(ii) through its chairman administer an oath to 
or accept an affirmation from a person who 
gives evidence before the committee or supmits 
a document or anything else to the committee; 
or 

(b) for the purposes of such investigaton— 

(i) subyect to any other legal provision peruse 
any court records or records in the possession 
ot the Crimina! Record Centre of the South Afni- 
can Police in connection with the said matter or 
anv other official records in the possession of 
the State which the Minister of Justice makes 
availapte; 

(ii) obtain information rejating to such matter; 
or 

(5) Die voorsitter van 'n komitee kan een of meer 
persone deur die Staatspresident goedgekeur as ad 
hoc-lede van die komitee kodpteer om die komitee by 
die verngting van sy werksaamhede met betrekking tot 
'n Depaaide aangeleentheid ooreenkomstig die voor- 
sknfte van die voorsitter behuipsaam te wees: Met dien 
verstanae dat die Staatspresident met betrekking tot 'n 
bepaaide aangeleenthe:d waarmee 'n komitee moet 
handet, die voorsitter van daardie komitee kan gelas 
om 'n persoon deur die Staatspresident aangewys as 
‘n ad noc-lid van die komitee vir doeleindes van daar- 
die aangeleentheid te kodpteer. 

(6) Niemand behalwe die voorsitter van 'n komitee of 
n lid of ad hoc-lid van 'n komitee wat in die heeitydse 
diens van die Staat is. neem sitting as lid of ad hoc-lid 
van die xomitee nie tensy hy die eed of verkianng van 
geheimnouding ingevolge regulasie 5 afgelé het. 

Pligte, bevoegdhede en werksaamhede van komi- 
tee 

4. (1) Die werksaamnede van 'n komitee is om 'n 
aangeleentheid in verdana met die uitoetening deur die 
Staatspresicent van n devoegaheid ingevoige die Wet 

| aan nom veneen wat die Staatsoresident of 'n Minister 
van die Kabinet na die komitee verwys. te ondersoek 
en on sxriftelike versiag en aandeveling Gaaroor aan 

die Staatspresident voor te |é. 

(2) 'n Komitee kan— 

(a) by 'n ondersoek ingevoige subreguiasie (1) 
na 'n bepaalde aangeteentheid— 

(i) sknftelike verkianngs. getuienis of argu- 
mente of. indien die voorsitter toestemming 
Gaartoe verleen. mondelinge verkianngs. ge- 

tuients of argumente in veroand met daaraie 
aangeleentheid ontvang, afneem of aanhoor; 

(ii) deur middei van sy voorsitter aan iemand 
wat getutenis voor die komitee aflé of 'n gesknt 
of lets anders aan die komitee vooré. 'n eed 
op!é of van hom 'n bevestiging aanneem; ot 

() vir doeleindes van so 'n ondersoek — 

(i) Benoudens enige wetsbepaling, insae 
verkry in enige hofrekords of in rekords in besit 
van die Knmineie Rekordsentrum van die Suid- 
Ankaanse Poiisie in verband met bedoetde aan- 
geteentherd of in enige ander amotelike rekords 
in besit van die Staat wat die Minister van Justi- 
sie beskikbaar stet; 

(ii) intigting in verband met bedoetde aange- 
leentherd inwin; of 

  

 



  

  

STAATSKOERANT 9 NOVEMBER 1990 

(iii) by wmten nonce signed by the chairman, | 
which is served in accordance with suoreguia- , 
tion (3), direct any person to appear before the | 
committee at a time, date and Place mentioned 
in the notice and to give evidence relating to the Said matter or to suomit to the committee any 
document or anything ese on wnich OF in which nformation in his possession or custody or 
under his control and whicn is mentoned in the | notice is in any manner whatsoever contained or 
embodied. 

(3) A notice under subreguiation (2) (0) (iii) shail be served— 

(a) by handing over a copy thereof to the person 
UBON wNoM It is to De served: 

(b) by leaving such copy at the usuai or last known place of residence or business of that per- | son; or 

(c) by Sending sucn Copy througn the post to the | 
usual or last known place of residence or Ousiness of that person. ! 

(4) A committee shail convene at the time. date anc lace determined oy the chairman. 
| 

| 
(5) The manner in which a committee pertorms its | functions, inctuding the procedure at and quorum for a | meeting of the committee, shail. subject to these regu- lations, be determined by the chairman of the commit- | tee In general or in respect of a specific case. | 

| (6) (a) No person snail attend the Proceedings of a committee exceot with the permission of the chairman \ OF Oursuant to a direction uncer subregulation (2) (b) tii). 
; 

‘0) The chairman may order that any permission | granted to any oerson by nim under Daragrapn (a) shail not be valid uniess sucn person has taken the oath or made a deciaration of secrecy under regulation 5. 

| 
| 

| (7) Where any person gives evidence or submits a | Statement to a committee in terms of the provisions ot | these regulations and for the Purposes of indemnity, | answers questions which may incnminate him or. | where he is to be tned ona criminal charge, may Preju- | dice him at such tnal. no evidence regarding these | questions or answers thereto or any other aspect | regarding such proceedings in respect of which the Act | 'S applicable shail be aamissible in any judicial pro- | ceedings. 
| 

(8) No person shail. without the prior consent of the | State President. disciose any particulars of — | 

| (a) the proceedings of or before a committee, inciuding the contents of any evidence or state- ment given before a committee or submitted toa 
committee; or 

(b) a committee's report or recommendation on any matter referred to the committee under reguia- 
tion 4 (1), 

| bywoon nie, benaiwe met vertot 

No. 12838 3 

(ili) by sknttetike kennisgewing aeur die voor- sitter onderteken en Ooreenkomstg subreguia- Sie (Qipbeteken. iemang aansé om, op 'n tya, gatum en plek in die kennisgewing vermeid, voor die komitee te verskyn en om in verdand met bedoeide aangeteentheid getuienis af te ié of 'n gesknt of iets anders waaroo of waann inligting Op water wyse ook ai vervat ot vasgeie 

‘3) 'n Kennisgewing kragtens Subregutasie (2) (b) | (ili) word beteken— 

(a) deur 'n afsknf daarvan te Oorhandig aan die persoon aan wie dit beteken moet word: 
(b) deur so 'n afsknt by die gewone of jongsbe- kende woonplek of sakepiek van daardie persoon te laat: of 

(c) deur so 'n afsknf deur 
of jongsbekende woonpiek 
gl@ persoon te stuur. 

(4) 'n Komitee vergader 
wat cie voorsitter bepaal. 

(5) Die wyse waarop 'n komitee Sy werksaamhede verng, met indDegnp van die Prosedure by en kworum vir ‘n vergadenng van die komitee, word benoudens hierdie requiasies deur die voorsitter van die komrtee in die aigemeen of met betrekking tot 'n bepaaide geval bepaal. 

(6) (a) Niemand mag die verngtinge van 'n komitee 
van die voorsitter of urt van 'N aansegging kragtens suoreguiasie (2) 

die pos na die gewone 
of sakepiek van gaar- 

Op die tyd, datum en piek 

nootae 
(B) (iii). 

'd) Cie voorsitter kan gelas dat enige venot ceur hom kragtens Paragraat (a) aan 1emand vereen, ne van krag word nie tensy so 1emand die eed-ot verkla- ng van geneimnoucing ingevoige regulasie 5 afgeié het. 

(7) Waar iemand ingevolye die bepalings van hieraie reguiasies getuienis aflé of 'n verklaring aan ‘n komitee vooné en vir die doeleindes van vrywanng vrae beant- woord wat hom kan inknmineer of, waar hy op 'n straf- regtelike aanklag moet teregstaan, hom kan bdenacee! by So 'n verhoor, is geen getuienis betretfende hierdie vrae of antwoorde daarop of enige ander asvek rakende sodanige verngtinge waarop die Wet betrex- king het toelaatbaar by enige geregtelike verngtinge 
nie. 

(8) Niemand mag sonder die voorat verkreé toe- stemming van die Staatspresident enige besonder- hede van— 

(a) die verngtinge van of voor 'n komitee. met inbegnp van die inhoud van enige getuenis of verkianing wat voor 'n komitee atgeté of aan 'n Komitee voorgeié is; of 

(b) 'n komitee se versiag of aanbeveling oor 'n 
aangeleentheid wat kragtens reguiasie 4(1) nadie 
komitee verwys is, 
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GOVERNMENT GAZETTE. g'NOVE
MBER 1990 

| 4 No. 12838 
| openoaar maak me. penawe wir sover ait wr die 

except in so far as ths may De necessary tor the proper 
penooriike uitvoening van nieraie reguiasies 

nodig mag 

carrying out of these reguiations. wees. 

(9) No person snail, without the approval of the chair | 7 

man of acommittee. peru
se— 

» (9) Nieffland mag sonder die goedkeunng van die 

(a) any records of the committee. inctuding anv voorsitter van n Komitee Insae Vertis 

recoraings ot any proceedings of oF pefore the (a) in emige Corkondes van die komitee, met 

committee: or 
inbegno van enige opnames van enige verngunge 

van of voor die komitee, nie: ot 

(bp) any document or anything else In the cus- 

toay or under the contro! of the committee on (b) in enige gesknt ot iets anders die bewannc 

which or in which information is in any manner | ot onaer die beneer van die kommtee waar 0 

whatsoever contained or embodied, while such a | waann inligting op watter wySe ook ai vervat C 

document or anything else 's unger the control or | vasgelé 's. terwyi so 'n gesknt of iets anders onde 

in the custody of the committee. 
die veneer of in die pewanng van die komitee | 

except in so far as this may be necessary for the proper | es F . 5 

Camng otc ese eu. oenaine wr some. resus wmcenns 
(10) The disposal ot and dealing with — ' 

. 

. (10) Beskikking oor en hantenng van— 

(a) any records of the committee. inciuding any la) enge ondes van die k = 

recoraings of any proceeaings ‘ot or defore the fowal a ol Saenea var panel ee. met ind 

committee: OF 

grip ge Op ge verngung v: 

. 
‘ot voor aie Komitee: of 

(b) any document oF anything else in the cus: (b) enige geskri of iets anders in die bewannc 

tody or under the control of the committee on onaer aie beneer van die komrtee waarop of wa 

which or in wnich information is in any manner | ininiignng op watter wyse vervat of vasgeré Is. 

i ied. 
: 

: 

whatsoever contained OF empodied 
geskied ooreenkomstig die voorskritte wat die Sta 

shail be in accordance with the directons wnicn the | president in aie aigemeen of inn pepaaide geval n 

State Presicent may 'ssue in general or In 2 specitic | uitretk. 

case. 
| (41) lemand wat— 

(11) Any person wno— 
! (a) versuim om aan 'n aansegging krag’ 

(a) fails to comply with a direction under sud- | subreguiasie (2) (b) (iii) te voidoen; of 

reguiation (2) (b) (iii); oF 
(b) ‘n bepaling van subreguiasie (8) oortree. 

(b) contravenes a provision of subregulation (8), |\g aan 7 misaryt skuidig en by skuldigbevinding * 

shail be gutity of an offence and on conviction ce i baar met 9 poete van hoogstens R4 000 of me: 

jaore to a fine not exceeding R4 000 or to mon- vangenisstrat vir ‘n tyaperk van hoogstens 12 mac 

| sonment tor a cerca not exceeding 12 montns or . of met sowe! sodanige coete aS sodanige gevang 

to both sucn fine and such impnsonment. 
strai. 

Secrecy 

Geheimnouaing 

5, Any person reterred to in reguiation 3 (6) or 416) 5, ‘n Persoon In requiasie 3 (6) of 4 (6) (6) OF 

(b) shall taxe and supscribe before the chairman or the | moet ‘n eed of yverkianng van geneimnouaing 

voigende vorm voor die voorsitter van aie be 

committee in question an oatn or deciaration of is 

secrecy in the following form: 
xomitee atle en onderteken: 

ex, A.B.. verkiaar hierby onder eed/beves 

\, AB. nereoy deciare under oattvatfirm anc 
‘ 

aeciare that | shail honour the pronibition on the lerxiaar nierby dat ek die verdod op die 

disciosure of informaton contained in reguiation saarmaking van intigting, vervat in regu 

4 (8) of the regulations promuigatea under Gov- ig) val die reguiasies atgekond 

emment Notice No. R. ..... dated «+ ana shail | Goewermentskennisgewi
ng NO- IA sss 

not act in comtraaicuon thereot. 
~ gal eerbiedig en mie in stryd daar 

hance nie. 

. Remuneration 
Vergoeding 

6. Amemoer or an ad hoc member of the committee | § ‘n Lid of ad nociid van die komitee wat 7 

who is notin the full-time service ot the State snail 0€ | heeityase diens van aie Staat is me. word ter 

paid the remuneration and allowances in respect of MS | yan sy dienste as SO ‘n lid of ad Noc-iid die ver 

Services as such a member or ad noc memper a5 de | en toelaes petaal wat die Minister van Justisie 

termined dy the Minister of Jusuce with the concur- | instemming van die Minister van Finansies ve 

rence of the Minister of Finance. 
| tyd bepaal. 

Administrative statt 
\ Administratiewe per

sonee! 

7. The administrative work incidental to the functions | 7. Die administratiewe werk verponde aan 

ot the committe snail be performed by officials desig- | saamhede van die Komitee word verng geur t 

nated by the Director-General
 of Justice for that pur- wat die Direxteur-generaal 

van Justsie vir 

pose. 
aanwys.  
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MEMORANDUM PYNEKULE 

cy 

JOHA'! RG AQ HOC LAWYERS GROUP LIAISING WITH 

ANC WORKING GROUP 

GENERAL RECOMMENDATIONS 

ne are a group of lawyers reoresenting ac 

  

cal orisoners and exiles 

wnom you have asked for assistance witn the implementation of the 

indemnity procedures. After consiceration of the documents which you 

have provided us with, and after consulting with our clients, we feel 

that it would assist you if we were to provide a written appraisal and 

critique of the situation regarding the indemnity. We set cut below 

  some specific recommendations wnich we believe would be useful to the 

working Group. 7¢ is cur epinion tnat witnout cne implement 

  

some cf 

  

nese recommendations, <ne operation 

  

tne inaemnity srocess 

will Decome vexed and tardy. 

de deai only with the legal questions that are raised by the current 

status of ‘he indemnity. ne do sot deal with 

  

considerations such as the cut-off aate, the death row problem, the 

time scale for offences inveiving violence and the problem raised by 

daragrapn 4.2 of the Government Notice 12834 of 7th November 1990 ("the 

notice”) wnich links the indemnity to the pace of the negotiations. 

  

 



  

As ycu are aware, the notice nas caused propiems amongst both political 

srisoners and exives. Aitnough some of these proolems are frequentty 

the resuit of misperceoticns, the unaeriying problem is that the 

current procedures do not provide potential applicants with suff 

  

jegal certainty in respect of indemnity or release. 

In our epinion the indemnity has Deen under-negotiated as at this 

stage. There are areas where both suostantive and procedural aspects 

still neea to be estaplished cr clarified. In other areas existing 

provisions need to be amended in order for the indemnity to work more 

satisfactorily. 

  

i N PER FY FOR THE INDEMNITY 

iT LY 

Paragraph 6.1 of the notice provides for unconditional indemnity 

for sersons who left South Africa without being in possession cf 

valid travel documents or ‘rom a place other chan a recognised 

port cf embarkation. This is the only category of persons wno, at 

this stage, qualify fer uncenditicnal indemnity. 

Paragraph 6.2 envisages that interested persons may propose new 

categories for such unconditional indemnity. It is ciear that in 

order for those seeking indemnity to have greater certainty as to 

their future as many persons as possible should be able to qualify 

for unconditional indemnity. At the heart of the present process 

is the State's discretion whether to grant the indemnity. This is 

partly a consequence of the necessity for any applicant to 

  

 



  

establish that the events/offence sertormed by him are “p 

  

as defined. it is tnis aspect of the process amicn requires that 

persons “‘csonfess* (as many see it) to tne events committed 2y 

them. in our view the offensive nature of this precess could 2e 

removed if: 

(a) There was a greater range of categories of automatic 

indemnities and concomitantly tess discretion (no need to 

investigate the veracity of the individual averments) on 

tne part of the State; 

{b) The indemnity focused less on the “events or acts" in 

respect of which indemnity was required and more on the 

category of persons. , 

In this regard we believe an indemnity, unconditional, in respect 

of all acts committed by persons - cursuant to or consequent uocn 

*heir mempership cf, or, upon, ne instructions of, and within tne 

policy or campaigns of, the ANC or MK would go a considerable way 

in expediting the indemnity process. The ANC would be required 

only to confirm membership etc. The State or another person could 

subsequently attempt to prosecute persons Dut would bear the onus 

of proving that, on tne one hand the acts, or on the other hand 

the person, fel] outside tne indemnity. 

In regard to other persons, e.g. those whose membership is or was 

uncertain or unclear, their position could be significantly 

  

 



a
 

  

improved by the creation of categor*es of automatic indemnity sucn 

a 

as: 
w 

we 
Persons who nave committed purely political offences | 

ineluaing treason, sedition, subversion, terrorism and 

other offences under tne Internal Security Act; 

Persons who nave participated in any act of civil unrest 

(suitably defined) arising out ot opposition to apartheid 

policies including intimidation, public violence, assaults, 

unlawful gatherings, and malicious injury to property. but 

excluding theft, robbery and rape. 

Persons who have participated in unlawful gatherings 4s 

defined;? 

Persons wno have committed breacnes of section 126A of the 

Defence Act; and 

Persons who have incited others t¢ commit any of the above, 

or who have attempted to commit any of the above.’ 

__ 
The term “purely political offences® is 4 widely 

recognised term whien refers to offences wnicn are 

undeniably Ynolitical” ana are recognised as such py ali 

parties. this refers to potn common jaw and statutory 

offences. 

Under laws which include the Internal Security Act No 83 

of 1982, and tne Demonstrations in or near Court 

Zuildings Prohibition Act no 71 of 1982. 

Including the offences of incitement to public violence 

and attempt, conspiracy and inaucing anotner to commit an 

offence in terms of chapter Ili of the Riotous assemblies 

Act No 17 of 1956  



  

W 
tn vasoect of ail of tne acove unconditional categories of 

gersons, tre oreceaure sneuld ce streamiined. The current 

application for indemnity or release aces not provide for persons 

—h
 

  

aliing into new categories of uncenaitional indemnity, and 

accordingiy it would nave to se amended.” At each return point, 

there would have to oe creaentials personnel from the ANC oresent 

to assist those returning. 

With regard to political priscners we set out in section 4 below 

a list of recommendations as %o Now these prisoners should be 

jocatea and their applications processed. This would include 

awaiting trial prisoners, detainees, convicted prisoners and 

sentenced prisoners. There is of course 4 third category of 

persons which would include unconvicted persons wno are either 

awaiting trial on bail or on their own recognisances, or No are 

underground. 

PERSONS WHO 00 WOT FALL HITHIN THE UNCONDITIONAL. CATEGORY 

DISCUSSED ABOVE 

we envisage a numper of categories of persons here. In the first 

il 

instance, it mignt wel] be tnat tne Government wilt net accept 4 

the unconditional categories process above, particularly in the 

—_——_—_ 

We suggest that the form should include at least three 

categories : 

(i) The categories in terms of which indemnity is 

sought without disclosing the facts underlying 

these offences. 

Gi) Acceptance and endorsement by 2 credential 

; committee of the ingividual's organisation; and 

(iy) proof of qualification for residence in South 

Africa. 

  
 



on
 

the unconditional categories proposed above. sarticulariy in the 

areas of public violence, civil unrest and intimidation. if these 

categories of persons cannot be successfully motivated as 

automatic ana unconditional categories, we would submit that they 

couid become the basis of the categorisation of “events” that are 

envisaged in the indfvidual applications. Other examples that we 

have thought of in this area are : 

Zed Dersons who have committed acts of violence against town 

councillors; 

252 Persons who have committed acts pursuant to boycotts, 

strikes and stay aways; and 

2.3 Dersons who have committed acts oursuant to conflict within 

civilian areas with the security forces. 

with regard to the procedure in respect of these applicants, we 

refer to section 3 below. 

At present, there are no ruies in respect of the application. The 

notice envisages that the application is forwarded to the office 

for Indemnity, Immunity and Release in Pretoria. It appears that 

the Department of Justice will process the applications, and that 

these will then be referred to the State President (section 7.4). 

  

 



  

If the State snould cura zewn an application for 

  

indemnity, the appiicant “shail have tne right to request that his 

acai       jon be referred to the consulting bedy to advise the State 

fresicent on the matter. The consuiting Sedy will then 

investigate the matter and thereat    vy refer it back to the State 

President together with its recommendation’. 

we, as lawyers, are critical of these provisions. They do not 

provide for the rules of natural justice to be applied, and in 

particular, for the rignt of ‘the aoplicant to be heard and 

represented (audi alteram partem). The process as a whole is 

viewed as a purely administrative process, such as the granting of 

a privilege to a prisoner. it appears to grant no rignts <9 

appiicants. 

One proplem is that the ANC does not have representation in the 

Office for Indemnity, Immunity and Release. Ye recommend that the 

ANC should negotiate over the compcsiticn of tnis Board, “cr 

example, 2y requiring the appo‘ntment of lawyers of internationa’ 

repute. ‘Direct ANC nominees, however, would pose a problem with 

regard to non-ANC applicants. 

!f the Boara is nat able to grant indemnity on the basis of ‘ne 

written application, it should be required to grant to the 

applicant the rignt to be heard and to be represented before the 

Board. Standard rules of procedure for appearance in front of 

such tribunals could be implemented, provided that the process ‘s 

  

 



  

not ‘legalisea"” to the extent that tne orocess becomes dogged 

cown. 

If *ne Board is of the view that the application for indemnity 

snouid not succeed, it wiil so recommend to the State President, 

who in most cases, wiil no doubt, follow the recommendation of the 

Board. we think that it would be preferable for the Board to have 

to communicate its view to the applicant, and that the applicant 

should be entitled to review the Board in the Supreme Court, prior 

  

aecision being referred to the State President. 

we have looked through the Gazette of tne 9th November 1990 whicn 

sets cut the provisions in relation to the "consulting bodies". 

As matters stand, the second notice of the 9th Novemper 1990 sets 

out the main function of the consulting body as the investigation 

of any matter referred to it by the State President. There is 10 

automatic referral of any indemnity application that is turned 

down by the State President. The function of the consulting cody 

is therefore restricted to the advice oniy in respect of those 

matters that are referred to it. 

we will not embark on a detailed critique of the provisions in 

relation to the consulting body in this memorandum. Suffice it to 

say that the consulting bodies have no teeth, and wil] merely be 

used as a sounding Board by the State President when and if he 

choses to do so. 

  

 



  

we as a group of lawyers invcived in tnis area nave met with you 

on a numper cf occasions. You have indicated that you require 

  

assistance which we wi 

  

ngly offer and accordingly we aavise as 

follows: 

4.1 An office has been set up with the endorsement of Lawyers 

for Human Rights and Nadel at the corner of Schubert and 

Pretorius Streets, in Qlivetti Youse, within the offices of 

attorney vody Kollapin. Mr Alan Lephoko nas been employed 

specifically to process appiications. 

4.2 You have indicated that you will give endorsements where 

required. The method of obtaining endorsement in the most 

streamlined manner will orcbably be worked out between 

curselves, Mr Lepnoko and your offices in Jonannesburg. 

4.3 Mr Lepnoko has already embarked upon the process of 

jocating political orisoners in the various prisons. 

Members of cur task force nave deen and will continue to go 

out to these prisons, ‘together with yourselves, ta 

distribute indemnity forms and to explain the process to 

the prisoners. This has appened in most areas. 

4.4 Attached is a draft ‘etter which you requested from Fink 

Haysom and which may assist us in introducing the process. 

  

 



+ oe
 

on
 

  

We must advise you that many srisoners have experienced 

some dissatisfaction in chat tne process coes not neet 

their expectations of early release and have requested that 

ANC personnel visit and consult with them about the 

indemnity. We understand the tremendous pressure of work 

upon your office but recommend that a number of your staff 

be assigned to this task. 

we suggest that a further meeting be held with you in 

January, so as to enable you to inform us of the latest 

developments, and so tnat we can give you feedback from our 

clients. 
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eracie delays occa- 
xed by the Decarcment of 
stectional Services we .were 
rwed to piace notices in ail 
sons informing prisoners of 

2 orogramme. 
lowing srsons 

   

  

    
slease documents: 
apeProvince 
dden Isiand 
C Steyn 

soedemoed (Aliwai Norshy, 
3¢ Albans (Fo izabeth) 
For: Giamorgan .East London) 
Orange Free State 
Kroonstad Prison 
Grootviei Prison (Bloemfontein) 
Transvaal 

   

  

  

  

Pretoria Dierkioof 
Bethai Barberton 
Witbank Baviaanspoort 
Krugersdorp Leeukop 
Modderoee Deimas 
Nelspruit Middelburg - 
Zonderwater Vereeniging 

Regional Lawyers for 
Human Rights offices provided 
valuable assistance in undertak- 
ing visits to prisons within their 
area to assist in the process. 

dnexuce vd ($3) 

Approximately 600 applica- 
tions were processed through our 
offices and assistance was pro- 
vided to over 600 other prisoners, 
during the course of visits and 
correspondence exchanged. 
There was liaison with numer- 
ous law firms involved in the 
process as weil as organisations | 
such as the ERC, the interna- | 
tional Red Cross, IDAF, The ! 
Association of Ex-Political Pris- 
oners etc. 

We participated in the Audit 
Committee (with Correctional 
Services) with the aim of exchang- 

  

   

     

We found this a useful 
xercise until it was pre 

and uniiaterally terminated by 
the Government. 

We arranged anc 
rings with 

ce 0 address conce: 
garding d 

  

      

      

  

     

    

   

  

     

believe tha: 
category on 24 

Awaiting Trialists 
We liased with the Just: 

cheir 
tain cases we pro- 

stance to attorneys in 
the compietion and sudmissicn 

of applications. 

General 
We beiieve that the programme 
was successiul reaching ail 
prisoners envisaged in terms of 
the Pretoria and Groote Schuur 
Minutes, and ensuring that they 

submutted applications for release. 
We are obviously dismayed that 
not all political prisoners have 
been reieased given the fact that 

we are now about two and a half 
months beyond the deadline date. 
We believe it is necessary to con- 

    

    

  

tinue pressuring the Gcevernment 
to comply with the spirit of the 
Pretoria Minute while at the same 
time we shouid continue, within 
the confines of our avaiable re- 
sources, to make our assistance 
available to prisoners and others 
who require it. 
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COVERNMENT NOTICE | GOEWESMENTSKENNISG EWING ee as | Se eee 
CEPARTMENT OF JUSTICE j DEPARTEMENT VAN JUSTISIE 

| 
1 

No. R. 936 24 Apri 1901 |. $36 26 Aprise OF THE ACTING STATE PRESIDENT CF ISGEWING VAN CIE _WAARNEVENC ee foot scutaree o TS2SESICENT VAN CIE RESUBLEX VE | SUIOAFAIKA INf Es t q i Ty | 
‘ acres Tee Morera EMNITY | ENNISGE YING VAN VRYWARING_ KRAGTEN Bay WET CP VEYWARING, 1890 (WET No. 36 VA Uneer ‘he cowers vestec in me cy section 2 (1) of 

the incemaity Act, 1960 (Ac: No. 35 of 1980), | arecy — X:agtens cie zevoegamaid my verieen ty erika unconcnicnaiy grant the indemnity seteree tc in van Ad Wet oe Veywanns, tpe0 ‘twet aes sector 2 (2) of ne sais Act te any cerson— 1990}, verteur. ax Rierby onvecrwaarcelix cle vAWA, . (a) whe is a memcer of the African Natieral Con. | Dedoe! in anixa: 2 (2) van gencemce Wet aan Grees, or who, tne 4 net auet amemser, sucscndec | Persocn— a . i in Section E cf te Acciicauon Farm ‘or incemnity | (a) wat's id van ce Atican tional Congress is comaired in Arrexire A to Govemmer: Notice | Wal inclen ny me son lic is me, cle Deginse’s vi Ne. R. 2825 ot 7 November 1890 to tne or: sof | Ve@Caame Coicesings er. nowikalirg in Aicaing ST sclun ‘ one mee var cle Aanscexvorm om Vrywaring vervat in tae Deacet.i solutions anc cevelepments; Fo Geewermentsxannisgewing NC. A. 2822 (an (&) who has furissed in full the intermation required vember 1960, cnderskryt net; In Becions A, C anc F ct the Apgileation Forn tor (D) wat die imigting vereis in Aldelings A, C en F vi Indemnty reterrec to in satagraon (a) abeve in | cie Aanscexverm cm Veywaring becos!.In paragra accordance wih the said Gevernment Netica: ang | (&) Miarse coreenksmstg gencemce Goewerment (¢) whe detore '2:20 on 8 Cercber 1880 commited Kenniagewing volledig varatrex at; en ma with poilical metves 38 cefinec in Government Notica | _ (Ci wat “Set 12:00 co Ckteter 1980 mat ccities No. R. 2825 of 7 November 1$60, any act mentioned in | wes vane ener cere ennnntr owt we Ancexure, | = . ONIGe Narce: vermeic in die Bylae verrig nat, in respec: of any such act, provided that In so tar ast ten cosigie van enige sccanice hanceling, mis, \ relates to an act refered te in Paragrachs (ili) and (tv) | sever on 'n handeing Decoel in paracgrawe (ill) en (7 Of Ma Annexure, no person was injured of Killed as a | van cle Bylne vetret. seen persoon as gevoig caani resutt therect. | Deeeer of Geccoc is me. Given t ic | | Gegee onder my Hand en die Seal van cle Res ot Sout Aiea cape Town tr Tee ystOuA bay o | Bilek van Suie-Afrika te Kaapstad, 00 hace la Vie-.m Aaril, One thousand Ning nundras ea= si == ice 
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ANNEXURE 

1) Convenad B qainering after it had been prohibited 
‘a terms of section 46 (1) (i) of (3), read with section 
57 (1), of the Internat Security Act, 1982 (Act No, 74 of 
1982), encouraged the attencance inereof, presided 
tmereat, in any w&y announced or advertised it, or 
attended il or attempted er threatened to commit any 
guch act. 

(ii) Held a gathering contrary to a condition contained 
in a direction issued in terms of section 46 (1) (ii), read 

wih section 87 (2), of the Internal Security Act, 1982 
(Act No. 74 of 1982), of attended a gathenng so held, 
or attended a@ gathering to which such a@ direction 
related where such attendance constituted a contra: 
vention of sucn a condition or attempted or threatened 

to commit any such act, 

dit) Committed argon or any public violence or maii- 
ciously camaged another person's property or 
attempted or tnreatened to commit any such act. 

  

fiv) Intimidated any person contrary to the provisions 
of section 1 (a) or (b) of the Intimidation Act, 1982 (Act 
No. 72 of 1982), of attempted or threatened to 
intimidate such a person. 

(v) Committed any act or anempted o: conspired to 
commit an act, which constitutes or might conettute | 
high treason or which is or might be contrary to the 
provisions of sections 13 (1) (a) (iv) of (Vv), read with 

section $6 (1) (a), ana $4 of the internal Securtty Act, | 
1982 (Act No. 74 of 1982), uniess such act also conatl- 
tutes murder, culpadle homicide, rape, indecent 
agsauit. roobery, fraud or assault wnere a dangerous 
wound Aas Deen inflicted. 

tvi) Committed any act which constitutes or might 
constitute attempted murder, provided that a danger- 
Su8 wound was not intlleted on any person a8 a resutt 
nereof. 

(vil) Was in possession of an arm contrary to the 
Srovisions of sections 2 and 32 of the Arms and Ammu- 
Aition Act, 1969 (Act No. 7§ of 1969), 

(vill) Was in possession of ammunition contrary to 
the provisions of section 36 of the Arms ana Ammuni- 
lion Act, 1968 (Act No. 75 of 1969). 

tix) Kept or stored an unauthorized explosive or was 
'R Qosseesion thereof! contrary to the provisions of 
te 5 (1) of tne Explosives Act, 1986 (Act No. 26 of 

{x) Without the permission of the lawlul occupier of 
Any land of any building or pan of a building or of tne 

coner OF person in charge of any land or any building 
ot Bart of a building that is not lawtully cecupied by any 

. S€r80n, entered or was UPON Buch land oF entered or 
WAS in such building or pant of a building contrary to the 
Brovisions of section 1 of the Trespass Act, 1989 (Act Sik Mee ie   
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_BYLAE — 
(i) 'n Byeenkoms, nadat cit kragtans arikai 46 (1) (!) 

| of (3), Saamgeiees met aniket $7 (1), van cie Wet op 
| Binneiandse Veiligneid, 1982 (Wet No. 74 van 1982), 
verbied is, bala het, die bywoning daarvan aangemoe- 

; dig het, Caarby voorgesit het, dit op enige wyse 
| Dekenagemaak of geadverteer het, of dit bygewoon het 

of gepoog of gecraig net om enige sodenige hanceling 
| te vernig. 

| 
\ 

| 
| 
| 

(i) ‘n Byeenkems in stryd met 'n voorwaarde vervat 
| in 'n lasgewing wat kragtens artikel 46 (1) (ii), samge- 
lees met anikei 57 (2), van dig Wet op Binnelandse 
Veiligneid, 1982 (Wet No. 74 van 1982), uitgereik Is, 
gehou het, of 'n byeenkoms wat aldus gehou is, byge- 
woon het, of 'n dyeenkoms waarop so 'n lasgewing 
betrekking gehad het, bygewoon het waar sodanige 
bywoning in siryd was met $6 'n voorwaarde of gepoog 
of gedreig het om enige sodanige handeling te verrig. 

(ili) Entge brand gestig het of openbare geweld 
gepieeg het of ‘n ander perscon se saak opsetlik 

| beskadig het of gepoog of gedreig het om eniga 
sodanige handeling te verrig, 

(lv) Enigiemand in stry¢ mat dle bepalings van arti- 
kel 1 (a) of (6) van dlé Wet op intimidasie, 1962 (Wet 
No. 72 van 1982), geintimideer het of gepoog of 
gedreig het om $0 'n persoon te Intimideer. 

(v) Enige handeling verrig het, of gepoog of saam- 
| gesweer net om 'n hanoeling te verrig. wat hoogver- 
' taad uitmaak of kan uitmaak, of wat in stryd met cle 
| bepalings van artikels 13 (1) (a) (iv) of (v), saamgelees 
met artikel 58 (1) (a), en 54 van die Wet op Binne- 
iandse Veiligheid, 1982 (Wet No. 74 van 1982), is of 
Kan weas, Denalwe as socanige nandeling ook moord, 
stratoare mansiag, verkragting, onsedelike aanran- 
ding, root, bedrog of aanranding waar 'n gevaariike_ 
wond toegedien is, uitmaak. 

(vi) Enige handeling verrig het wat poging tot moord 
, vitrmaak of kan uitmaak, mits 'n gevaariike wond nie ag 
gevory daarvan aan enige persoon toegedien is nie. 

(vil) In stryd met dle bepatings van artkels 2 en 32 
\ van die Wet op Wapens en Ammunisie, 1969 (Wat No. 
| 75 van 1968), in besit van 'n wapen was. 

(vill) In stryd met die Depalings van artikel 36 van die 
| Wet op Wapens en Ammunisie, 1989 (Wet No. 78 van 

1969), in Dest van ammunisie was, 

(ix) In stryd met cle bepalings van artikel 5 (1) van 
die Wet op Ontoloibare Stowwe, 1958 (Wet No. 26 
van 1966), 'n ongemagtig¢e ontplofdare stof gehou, 
gederg of in besit daarvan was. 

(x) In stryd met die Depalings van anikel 1 van die 
Wet cp Oontreding, 1958 (Wet No. 6 van 1989), sonder 
die toestemming van die wenige okkupeerder van 
grond of ‘n gebou of deel van 'n genau of van die 
eienaar van of die persoon wat toesig hel oor grand. of 
'n gedou of dee! van 'n gebou wat nie deur iemand 
weltigiik geokkupeer word nie, sodanige grond betree 
het of daarop was, of sodanige gadou of deel van 'n   

| 
| 
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Prnexule + st MEMORANDUM . PROBLEMS EXPERIENCED By LAWYERS FOR HUMAN RIGHTS 
IN THE POLITICAL PRISONER RELEASE PROCESS 

June 24, :391 

In previous meetings and correspondence with yourself, we have raised a number of issues which remain unresolved. For the sake of clarity we will detail these issue in this memorandum in an attempt to reach some kind of conclusion. 

Tt is important to note here that while we raise these problems, we do so in the knowledge that the ANC and the government continue to meet on this issue and may well come to a resolution which renders this memorandum redundant. We would like to express the hope that this is indeed the case - but until we have clarity on that, we will continue to raise those problems which we believe obstruct the just resolution of the issue of the releases. 

Tas INDEMNITY COMMITTEE REFERRALS 

t.1 These committees were established by the Government 
Gazette of November 7th in order to investigate applications for release referred to them by either the Office for Indemnity or the State President, in order to 
Provide the Executive with wise advice where ap- Propriate. 

1.2 For this Purpose, in addition to the committee perusing court records and other documents in the possession of the state, we understand that an applicant will be informed that her case 1S being reviewed by the 
committee, thus Qiving her (or her legal representative) the opportunity to prepare additional submissions. 

  

 



  

In many cases (REFER : Correspondence with sea Ae 

eon - Attached) matters have ceen disposed of without 

the knowledge of eitner tne Applicant or his legai 

representative. Recommendations rave been made to tne 

State President :n the absence of any further argument 

or submission by the applicants. As you are aware, a 

numper of the issues to be examined by the Indemnity 

Committees were not examined at the trial court - for 

this reason further submissions are essential to this 

process. We believe that if the system of Indemnity 

Committees is to retain any credibility whatsoever, the 

applicants should be afforded the opportunity of 

presenting in full their arguments for release. 

In addition to this, (REFER : Our letter dated 21.6.1991 

- attached) when representations are requested the 

letter is sent directly to the prisoner without his 

legal representative being informed. This issue is 

dealt with more fully in our letter, but we believe 

that it raises serious questions about the commitment of 

the government towards ensuring a just consideration of 

serious applications for release. 

In the light of the above we wish to recommend the 

following 

a. That ALL applicants whose cases are referred to the 

Indemnity Committees be given the opportunity to 

prepare arguments for submission to such committees. 

bd. That the notification letter of referral is sent to 

the applicant him/herself and to the relevant legal 

representative. 

c. That if representations/submissions are not received 

by the Indemnity Committee, they inform Lawyers for 

Human Rights of this fact to enable us to assist the 

prisoner where possible. 

  

 



  

2. COMPOSITION OF INDEMNITY COMMITTEES 

2. l 
The stated intention of the formation of Indemnity Committees was to “demonstrate that the interests of all Parties are being taken Into account in aS objective a Tanner as Possible." Under the Present circumstances, wnere the ANC nominees have withdrawn from the committees for reasons known to the Minister, these committees are not fulfilling the above Stated intention. (REFER * our letter dated June 10 1991 - attached) Thus, applicants are being Prejudiced when their cases are considered, 

We would therefore like to propose that while the Indemnity Committees continue to form a part of the Process under discussion, new nominations are put forward of People acceptable to the African National Congress. In this way, we could ensure that those people whose cases are referred to the committees are not Prejudiced by the absence of people representing their interests. 

3. CATEGORIES oF OFFENCES 

w We have raised this issue in our Previous meeting with the Minister as well as in subsequent correspondence. We also recognise that this continues to be an item of discussion between yourselves and the African National Congress. We would however, like to take this Opportunity to stress that it is our belief that the solution to the problem facing us lies in the creation of further categories. Such categories should cover cases which resulted in either murder Or serious injury. This has been dealt with in our letter dated 10.6.199 (attached) @s well as in Our previous memoranda on the subject. 

  
 



ry 

wo ix 

  

convicted of murder or aggravated assauit to nave their   

cases dealt witn on an individual basis. Precedents of 

releases thus far could be _ used to create the 

abovementioned categories. This would be weil within 

the procedures set out in the gazettes of 7th and 9th 

November. 

4, DEATH ROW PRISONERS 

4. We raised this problem in our letter to you dated May 

16th 1991 (attached), to which we have received no 

response. As an organisation we are deeply involved 

with all prisoners under sentence of death, and this 

category of persons is therefore of particular concern 

to us. 

As stated in the above letter, there was never any 

agreement reached whereby prisoners condemned to death 

would be treated any differently to those serving any 

other kind of sentence. In fact, there has never been 

agreement that the sentence of a prisoner will have any 

bearing on the outcome of his application for release. 

Further, the Gazette of November 7th does not make the 

commutation of a death sentence a precondition for 

consideration of a condemned prisoner’s application for 

release. 

In recent public statements you have identified 19 

condemned prisoners as somehow falling outside of the 

list of prisoners eligible for release. In the light of 

the above, we find this unacceptable. 

We would therefore like to suggest that the cases of 

condemned prisoners be dealt with in exactly the same 

way as those of other prisoners. The fact of their 

being sentenced to death should not play a part in the 

consideration of their application for release. We may 

point out here that prrsoners previously under sentence 

of death have in fact already been released. 

  

(el) 
We see ro reason for the cases of all those people 
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6. 

BOPHUTHATSWANA/ CISKEI 
@2) 

We have received a number of queries and requests for 
assistance from prisoners currently imprisoned in the 
abovementioned homelands. we regard their requests 
seriously and believe that this issue must be addressed 
by those involved in the negotiation process. 

With the scrapping of Apartheid legislation such as the 
land Act, Population registration Act and Group Areas 
Act, and the pronouncements that Apartheid is dead, the 
question of the homelands has to be addressed. 

As Lawyers for Human Rights is not a political grouping 
party to the negotiations process, we cannot deterrmine 
either the Agenda or outcome of such talks. What we can 
do however, is urge the parties to these talks to give 
serious consideration to the position of political 
Prisoners in these areas as they cannot be excluded from 
the final resolution to this problem. In the eyes of 
the international community these people are South 
African political Prisoners and must be dealt with as 
such. We think you will agree that in Bophuthatswana in 
Particular where prisoners are being held for their 
involvement in the coup attempt, South Africa played a 
Girect role in the suppression of the coup and the 
arrest of the perpetrators. 

OIETER GERHARDOT 

Lawyers for Human Rights is assisting in the efforts to 
secure Mr Gerhardts release, and in this regard we would 
like to -point out the following. Mr Gerhardt was 
indicted and convicted of High Treason - he was not 
tried for Espionage or under the Official Secrets Act. 

The reason given by yourself for the rejection of his 
application was that his motivation was personal, in 
that it involved financial gain. 
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In the Report of the Working Group established nae 3) 

Paragrapn 1 of the Groote Schuur Minute the Following 

was stated 

™ (Ca) Certain offfences are recognised as “purely” 
ia 

political, e.g. Treason directed solely against 

the State and not involving a common crime such 

as murcer or assault. " 

In certain circumstances a "common" crime, even 
a serious one such as murder, may be regarded 

as a political offence. Here the following are 
the principal factors which are commonly taken 
into account by national courts. : . 

It is therefore our submission that in terms of your own 

agreement, the guidelines detailing the motive of the 

offender, the nature of the offence etc. are only to be 
applied to common law offences. They are not to be 
applied to those offences classified as purely 

political, into which category Mr Gerhardts offence 
falls. 

Thus, his motivation is mot up for discussion here as 
his release is automatic in terms of the Agreement 
reached with the ANC. While we would dispute your inter- 
pretation of his motivation, we believe that such 
dispute falls outside the scope of the discussion. 
However, 1f such discussion is regarded as relevant, it 
would be appropriate to refer to the charge sheet 

against Mr Gerhardt, which stated as follows 

“..(1) During 1962 - 63 Accused Number One’s opposition 
to the policies of the South African Government 

led to his decision to supply a foreign state, 

to whit the Union of Soviet Socialist Republics 
(hereinafter referred to as the U.S.S.R.) with 
information in order to bring about a new social 

dispensation in the Republic. * 
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convicted solely on this cnarge. The State oroved the 

He was indicted on a charge of High Treason 

fact that he owed allegiance to the Republic of South 

Africa and that he had acted with hostile intent against 

this state in an attempt to " overthrow or coerce the 
Government of ihe State or to disturb or impair or 

enganger the security of the State. " 

6.3 We raise this individual case as we believe that if the 

Agreement reached with the African National Congress is 

to be utilised correctly during this process, it should 

be applied evenly and honestly. In addition to this, da 

your recent press release you stated that all those 

persons serving sentences for a number of offences 

(which included High Treason) had been released from 

custody. This is not the case. 

As Lawyers for Human Rights and the Political Prisoner 

release programme we participated in the Audit Committee. We 

found this a useful and productive process, but have since 

learnt that it has been disbanded. We would like to discuss 
this issue in the meetng with the Minister. 
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NATIONAL DIRECTORATE LANTEE 

HL 
sane RIGHT 

13 Sune 1991 .     
The Honourable State President 
Mr F W de Klerk 
Tuynhuis 

CAPE TOWN. FAX: [021] 461-4987 

Dear Mr State President, 

On the 12 June 1991 the National Chairperson of Lawyers for Humar 

Rights, in his capacity as such and the writer, both representing 
the said organisation, appeared before the Indemnity Committee ir 

Bloemfontein on behalf of Mr Robert McBride. We argued our 
committed belief that Mr McBride, in spite of the grave nature of 
his offence, is a political prisoner as defined by the guidelines 

duly negotiated by your Government and the African Nationai 
Congress. In the spirit of the Pretoria Minute, we argued that Mr 
McBride's release will make a constructive contribution towards 
peaceful political change and the administration of justice ir 
South Africa. 

  

Our understanding is that the African National Congress will no: 
enter negotiations on a future Constitutional dispensation as 
long as political prisoners remain incarcerated. There is nx 
doubt im our minds that when the relevant agreement was 

negotiated, the African National Congress felt confident that the 
release process which would follow, would result in the 
unconditional release of all political prisoners, including thos 
in the category of Mr McBride, whose offences resulted in either 
ceath or serious injury to others. We have taken note o: 
statements made by the Minister of Justice and have also listene 
carefully to the way in which the Indemnity Committee i: 
interpreting the guidelines which were gazetted in relation tc 
eolitical prisoners. From the above our prima facie conclusion i 
that certain political prisoners may not be released. It seems t: 
us therefore that your Government and the African Nationa 
Congress are heading for a deadlock on those prisoners who woul 
Se regarded as problematic and contentious. 

Tn expressing this concern, we are not trying to put undu 

Pressure on you but rather expressing an objective assessmen: 

which we believe to be a reality. Of course, there is far more a 
stake than a mere breakdown in potential negotiations. The write 
recently briefed a wide range of Embassy personnel on the whol:   
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question of political prisoner releases. The Americans and othe 
expressed concern over the apparent deadlock in view of the 
respective Governments’ desire to terminate sanctions, which tt 
seemingly cannot do until political prisoners have been release 
For reasons which amount to our unflincning commitment ¢t5 
establishment of peace, Prosperity, democracy and justice ir 
future South Africa, we urge you Mr President to meet with 
writer and our Mr Browde SC as a matter of urgency in order 
discuss this pending deadlock and its inevitable catastrop 
consequences. When you receive this letter you may not as 
have received recommendations from the Indemnity Committee 
relation to Mr McBride’s application and may feel that 
request for a meeting is premature. Our motivation is that 
would like to exchange views with you about the whole politi: 
Prisoner release process and the so-called contentious cas: 
before you take a final decision on, among others, Mr McBrid 
case, irrespective of the recommendations which you receive f 
the Indemnity Committee. 

With kind regards 
Yours sincerely 

SZ 

BRIAN CURRIN 
NATIONAL DIRECTOR. 
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‘NATIONAL DIRECTORATE rahe 

713 Van Erkom Building 

a HUMAN 
Telephone: (012) 21-2135 RIGHTS 

Our ref: 

Your ref: 
Date:   

   

    

DECLARATION OF INTENT (ORAFT LEGISLATION PROPOSALS 

We, in the LAW REFORM PROJECT, part of the LAWYERS FOR HUMAN RIGHTS, a renown neutral and independent human rights organisation; 

REAFFIRMING our support and belief in the role of CODESA toward the goal of achieving peace and justice for all in our country; 

STRESSING our faith in the respect and honour for fundamental freedoms and equality for all regardless of race, colour, sex, nationality, religion or ethnic origin; 

CONSCIOUS of the fact that freedom, equality, justice and dignity are essential objectives for the achievement of the noble aspirations of the South African people; 

INSPIRED by the role which law as an instrument of social and political change can Play in a "New South Africa"; 

PERTURBED by the fact that inspite of all the government promises to eradicate apartheid, there is still a myriad of laws in our statute books which offensively violate fundamental freedoms; 

CONCERNED that the existance of the aforesaid laws con- stitutes a threat to our national peace and security; 

RESOLVED to make available to CODESA a DECLARATION OF INTENT designed to serve as a guideline in respect of some laws which we feel ought to be repealed or done away with, on the grounds that they violate fundamental freedoms or are repugnant to what is considered to be fairness in the 

Bran Curin (Nanoral Drectcn, Selewe Peter Mone (Director Research & Educanon), Armed Motala (Director Litiganons), Lucreta Seafield (Director 
Worer's Rants). Anne Skelton (Director Punic Defendter Proaramme! Laura Polecutt (Directnr Publications) 

  

  

 



  

exercise of a legislative function or administration of justice. We do not claim that the list is exhaustive at all. 

The LAW REFORM PROJECT will be conducting an extensive research on some of these laws with a view to providing some recommendations in the form of draft legislation proposals. 

LAWS WHICH VIOLATE FUNDAMENTAL FREEDOMS 

1. Local Government Franchise Act 117 of 1984 

The Act regulates the voting rights in respect of local government bodies. In terms of Section 2 only whites, indians and coloureds are entitled to be registered as voters and can vote in any election for the local government body established for the area (wherein his registered address is situated where his ratable Property is situated). 

Comment: Offensive as it stands. Also in view of the 
fact that under a "New South African" 
constitution there will be new local government 
structures based on non racial and democratic 
principles, a statute of this nature will be a 
negation of the new spirit and a violation of fundamental freedoms. 

2. Electorial Act 45 of 1979 - ecsctorias Act 45 of 1979 

Regulates the registration of voters and the election of members of Houses of Parliament. Section 3 classifies votes into whites, coloureds and indians in respect of the three Houses of Parliament i.e. the House of Assembly, House of Representative and the House of Delegates respectively. Blacks are totally excluded. 

Comment : Bad as it is, also considering that in a future 
democratic constitution, all will have the 
right to vote and that the three houses of 
Parliament will be abolished. This legislation 
will have to be replaced by a new one. 

3. Referendum Act 108 of 1983 aeeetoam Act 108 of 1983 

Provides for the holding of referendum in order to ascertain the views of voters in the Republic. In terms of Section 2 the State President may declare the holding of a referendum to ascertain the views of voters 

  

 



  

or a category of voters. It is whites, coloureds and indians who can vote and as such no blacks’ views can be ascertained through a referendum. 

Comment: Statute needs to be amended in so far as it 
excludes blacks in the holding of a referendum. 

Defence Act of 1957 

Provides for the defence of the country. Every citizen is liable for training and service in terms of this Act. However Section 2 states categorically that the Act is not applicable to persons who are not white. 

Comment: An amendment to include all South Africans. 

Social Pension Act 37 of 1973 ee etsion Act s/ of 1973 

This Act consolidates and amends laws relating to pensions and allowances for aged, blind and disabled persons. In terms of Section 18 the State President may assign the administration of the Provision of this Act in respect of persons belonging to a specified population 
group defined by him to any minister. Section 19 excludes the application of this Act to coloured persons. 

Comment: Statute ought to be replaced by a general 
Pension act which will apply to all South 
Africans. 

General Pensions Act 29 of 1979 sae eatsions Act 29 of 1979 

It regulates pension matters generally. In terms of Section 16 it is Presumed that any white, coloured or indian person who immediately before the 26/10/76 complied with all the requirements of laws relating. to citizenship or residence in the Republic such person shall be deemed to be a South African resident. The Act is silent on blacks. 

Comment: The Act should be replaced by a new one which 
will also reflect the envisaged change in the 
South African Citizenship legislation. 
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Prevention of illegal squatting Act 52 of 1951 

This Act provides for the prevention and control of illegal squatting on public or private land. Although the Act does not refer explicitly to racial groups, its Provisions are only applicable to blacks as there was never a single incident of white squatters. 

Comment: Repeal Act to apply to all yroups. However it is important to appreciate tnat squatting is a social problem which cannot be completely divorced from government responsibility. 

Coloured Persons Education Act 47 of 1963 

Provides for the control of education of coloured persons by the House of Representatives (coloured House of Parliament). 

Comment: Act to be completely done away with and replaced by a general education legislation for all South Africans. 

National Education Policy Act 39 of 1927 

Provides for the general policy to be pursued in respect of education for white persons in South Africa to the exclusion of other race groups as classified in the Population Registration Act. 

Comment: Act to be completely done away with and replaced by a general education legislation for all South Africans. 

Black Administration Act 38 of 1927 

The Act provides for the better control and management of black affairs. The Act is foreign to whites or other race groups and applies to blacks only. 

Comment: Act to be completely done away with and replaced by a general education legislation for all South Africans. 
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Education and Training Act 90 of 1982 

It provides for the control of education for blacks by 
the Department headed by a white Minister in the white 
House of Assembly and it is the same Minister in 
consultation with the Council whose members are appointed 
by him that policies in this regard are made. The Council 
is entirely white. 

Comment: Act to be completely done away with and 
replaced by a general education legislation for 
all South Africans. 

Black Local Authorities Act 102 of 1982 

Provides for the establishment of local authorities, 
committees, town councils, city councils and town 
committees for black persons in specified areas by the 
Administrator of the Province in which such local 
authority is situated. The administrators are all white. 

Comment: To be done away with and replaced by one common 
Local Authorities Act applicable to all groups. 

Black communities Development Act 4 of 1984 

Like the above Act this one also applies to blacks. It 
provides for the purposeful development of black 
communities by the board established by the Minister of 
Constitutional Development and Planning. 

Comment: Should be replaced by one single act designed 
for the development of all communities. 

Excision of Released Areas Act 54 of 1988 

Provides for th excision of certain land from the defined 
released areas and transfer of same to the Administrator of the Province for the administration and control 
thereof and rendering of services to the residents of the 
said land, in this instance Soshanguve and Letlhabile 
black townships. 

Comment: To be done away with and replaced by an 
appropriate local government legislation 
designed to address the issue of land 
distribution on an equal and non racial basis.. 
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Self-Governing Territories Constitution Act 21 of 1971 

The Act provides for the establishment of legislative Assemblies and executive councils in black areas. The Act is only applicable to blacks to the exclusion of coloureds, indians and whites who have their "As- semblies" in tha House of Representatives, House of Delegates and tne House of Assembly respectively. It is in these respective Houses that different race groups exercise their voting powers on separate voter’s rolls. 

Comment: There will be no need for this Act in view of 
the envisaged new constitution. 

Indians Education Act 61 of 1965 ection Act 61 of 1965 

Provides for the control of indian education to the exclusion of other race groups. 

Comment: Act should be done away with since there will 
be one uniform system of education under the new constitution. 

Indians Advanced Technical Education Act 12 of 1968 

Provides for the establishment of Technikons for indians, their control, administration and regulation of same. 

Comment: There will be no need for this statute in view of the fact that technikons will in the future 
be open to all groups. 

Housing Development Act 4 of 1987 

This Act provides for a Board and Fund in order to effect or promote the acquisition and alienation of land for the purposes of indian townships development for instance, the granting loans to enable indians to acquire land and buildings. 

Comment: The Act should become part of a future legislation which will deal with housing development based on non racial and democratic 
Principles. 
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   Republic of SA Constitution Act 110 of 1983 

Section 41, 42 and 43 provides for three Houses of Parliament and each being for whites , indians and coloureds respectively. In terms of Section 14 matters dealt in the Parliamentary constituted under this constitution are divided into own affairs and general affairs. Own affairs are matters affecting a particular population group in relation to the maintenance of its identity and the upholding and furtherance of its way of life, culture, traditions and customs. 

Comment : Offensive as it stands and will be dealt with 
under the envisaged new constitution. 

Community Welfare Act 104 of 1987 

This Act provides for the establishment of a Community Welfare Advisory Council and of regional welfare boards and of certain committees for making regulations relating to certain private hospitals and institutions where 
certain medical activities are performed. This Act is an own affair matter in the House of Representatives i.e. for the coloured racial group to the exclusion of other 
race groups. 

Comment: Act should be repealed so that it can address 
community issues on non-racial basis. 

Probation Services Act 98 of 1986 

It provides for the rendering of welfare services in respect of accused and convicted white persons and their families. It is also an own affair matter in the House of Assembly (for whites only) to the exclusion of other 
race groups. 

Comment: Act should be repealed so that welfare services 
for accused and convicted should be available 
to all groups. 

Promotion of Constitutional Develcpment Act 86 of 1988 

It provides among other things the affording to Black South African citizens of a voice in the process of government. In furtherance of this Act’s purpose a Council, whose other members are elected by blacks only 
is constituted. 

  
   



  

Comment: Because the law is intended to maintain 
apartheid structures it has to be completely 
done away with, and same applies to the 
following statutes:- 

Part Appropriation Acts 649, 650 and 657 for whites. 
coloureds and indians respectively. 

Pension Benefits for Councillors of Local Authorities 
Amendment Act 1144 of 1991 (blacks). 

Development Aid Laws Amendment Act 152 of 1991 
(blacks). 

Local Government Affairs Council Amendment Act of 
1991. 

Local Authorities Rating Ordinance Amendment Act 806 
of 1991 (whites). 

Suid Afrikaanse Akademie vir Wetenskap en Kuns 
Amendment Act 800 of 1991 (whites). 

Town Planning and Township Ordinance Amendment Act 
805 of 1991. 

Local Government Ordinance Amendment Act 804 of 1919 
(whites). 

Local Authorities Capital Development Fund Ordinance 
Amendment Act 677 of 1991 (whites). 

Transvaal Board for the Development of Peri-urban 
Areas Ordinance Amendment Act 676 of 1991 (whites). 

— 
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STATUTES MILITATING AGAINST FREE POLITICAL ACTIVITY 

Prohibition of foreign financing cf political parties Act S51 of 1968. The Act Prohibits the receipt of financial assistance by political parties from sponsors abroad. 

Comment: inhis act serves to cripple parties financially so as to make them less effective compared to the ruling party (Government) which uses the taxpayer’s money. 

Secret Services Account Act 56 of 1978 

Moneys are made available in the account for services of a secret nature determined from time to time by the Minister of Finance. 

Comment: In a democratic state there should not be secret accounts because these are susceptible to abuse of the tax payer’s money as it is happening with the Present government. The act should be scrapped entirely. 

Internal Security and Intimidation Amendment Act 138 of 1991. 

Section 29 still provides for detention without trial for a pericd of ten days, which period can be renewed by a judge on application by the commissioner of the police. Section 4 as amended still provides for the banning of organisations by the Minister if he has reason to believe that the organisation behaves in a certain manner. 

Comment: Section 29 must be repealed and Section 50 of the Criminal Procedure Act take its ordinary course. Section 4 must also be repealed as it is totally against democratic principles of freedom of expression and association that a political party should be banned. 

Disclosure of foreign funding Act 26 of 1989 

The Act Provides for the declaration of certain organisations or persons as reporting organisations or persons whose duties amongst others will be to furnish the Registrar of the amount of the money and the purpose for which the money was provided by the supplier. 
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Comment: This Act is clearly intended to stifle 
extraparliamentary organisations of their 
financial resources and in a country where 
civil society is encouraged, this act has no 
place and therefore must be totally scrapped. 

Demonstrations in or naar court buiidings prohibition Act 
71 of 1982 

The Act prohibits al demonstrations and gatherings in any 
building in which a court room is situated or at any 
place in the open air within a radius of five hundred 
metres from such buildings, unless so permitted by the 
magistrate. 

Comment: The Act can be amended to allow demonstrations 
outside court buildings as the people have a 
right to protest against a miscarriage of 
justice. 

Affected Organisations Act 31 of 1974 

The Act provides for the prohibition of the receipt of 
money by certain organisations and for confiscation of 
such moneys already possessed by such organisations which 
have been declared as affected ones. 

Comment: This Act was meant to render extraparliamentary 
organisations in operation and as such must be 
scrapped. 

Gatherings and Demonstrations Act 52 of 1973 

The Act prohibits certain gatherings and demonstrations 
in a defined area, in the city of Cape Town without the 
permission of the Chief Magistrate of Cape Town 

Comment: Gatherings and demonstrations as long as they 
are peaceful should not be disallowed or left 
to the discretion of a public servant. 

Admission of persons to the Republic Regulation Act 59 of 
1972. 

  

 



  

amongst others admission into and removal from the country of certain persons. Section TT ousts the court’s jurisdiction in determining whether one is a prohibited Person or not. Section 13 lists amongst Prohibited persons one who is unable to read and write any European language. 

Comment: These two sections must be repeated. Oueting the court’s jurisdiction heads to abuse of the Process by those Presiding officers. The language barrier is obviously affecting the so called non-europeans. 

9. Criminal Procedure Act 51 of 1972. 

Section 205 is being used by the Police to compel journalists to act contrary to their ethics by disclosing the sources of their information 

Comment: The interpretation of this section to this effect must be discouraged as it is clear that this section is being abused by the police. 
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TO: CODBSA WORKING GROUP 1 

( CREATING A CLIMATE FOR FREE POLITICAL ACTIVITY ) 

SAYIZENG ANTI-REPRESSION FORUM ( MAREF ) 

  

CLARIFICATION REGARDING POLITICAL PRISONERS AND HUNGER STRIKER 

IN BOPHUTHATSWANA 

Due to conflicting reports regarding political prisoners and 

hunger strikers in Bophuthatswana, Maref would like to make the 

following points: 

(1) There are four prisoners in Bophuthatswans prisons who, it 

could be argued, fall under the category of political 

prisoners, though the Bophutbatsuans governnent disputes 

this. They sre! 

Christopher Makgele 

A member of the Bafokeng Action Compittee, sentenced to 

a fifteen year prison sentence on the 8th October 1991 

for murder of Clad Mokgatle on the 9th December 1990. 

2. Timothy Phiri 

The only remaining Bophuthatswanoa Coup prisoner, senrenced to 

an inprisonment tera of 18 years for High Treason. 

3. Petrus Mothup! 

The African Hational Congress operative (MK) sentenced on the 

30th July 1986 Charged under the Internal Security Act, 

(attempted murder) and serving a 15 year sentence. 

4. Boy Diale 

Co-accused of Christoppher Makgale, serving a 12 year sentence 

for murder. 

Two of these prisoners are on hunger-strike 

a) Cheistopher Makgale 

Maref has had accurate information regarding Christopher Makgale; 

1. Held at Odi prison. 

2. In a ceil on his own. 

3. Medieal condition: 

Normal body weight 69ks, present weight (20/02/1992), 47kg- 

Speaks softly, suffocates at intervals, and suffers trom 
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continous headaches coupled with dizziness, and pains all 

over the body and body tremous. 

Be received 2 pints of giucose at the end of January, and was 

made cto sign a form of acceptance without understanding the 

eontencs chereog. s¢ Gengnded that the drip be taken off. 

Before and since has received 20 feeding or medication 

and takes only water. 

Petrus Mothupi 

Cramps all over the body,swolleo feet and backache. 

  

2. He has signed @ living will that if he lapse into a coma he 

should not be suscitated or be given any medical assistance. 

CONCLUSION 

Maref strongly urge CODESA Working Group 1 to intervene in this 

situation, especially to secure the release of hunger strikers. 

Puther information: Thabo Sejanamane 
21 Feb 1992 

Maref Co-ordinator 

Phone/Fax: 0140 24616 

  
 




