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Dear Alble,

1 am sorry not to have sent this on snoncn I have been under yea! pres-

sure from Other work. No: is this as full and detailed as I would have 1mm. But it

.1! remlnd you, I how, of our discussion, and add some specmc comments! did

not make then. Obviously I should be happy to amplify anything. or rcpIy to any

questions yen or anyone else might have about my meaning or views. You men-

tioned the possibility of my coming to Scum Africa in due course to discuss the

Constitution with your committee. I would of course be happy to do mm at. some

time OOnanicnt for you and possible for me.

1. May I remind you, at the outset, of my two overall points? The first is. that a sum.

ter elimination shoum be made between rights that are In principle adiudiczblc and

those that are not, but which shouid figure in a Constitution as hortatory. You

might. consider a ul-partitc attack. The Constitution itsclf would be divided. as is

growing morc Customary, inm two parts. The first would enact adjudicable rights

and ma sccond wOuId ream.- suda! and economic. rights any government w0uld he

dccmcd co ham: 2. soiemn ohiigmion to undertake m satisfy. Then mere might be.

as a third component, '3. draft statutory charter, seulng nut the minimum initially

acceptable first steps to secwe the latter set at" obligations, steps the nrst parIiav  

men: under the new constitution woald have a matndate,1hrougl1 the political pro-

cess of constitutional adoption. to cnacx.  
2' The second genera! point concerns exccpuons and derogation. I am unhappy

about 13w use. in several places of the idea thin exceptions are permitted If they

"would be acceptable in an open and democratic society." (Sec, cg.Aruc1c 2,

clauses 29, 30'. Article 5, clause 10; Article 6, clause 7; and. most dangerous bc-

causc most general. in Article 15, clause 2). It scams to me than an executive bent

on evading the Constitution could justify quite mreme measures by finding some

other coumty nominally at even obviuusly a demmmcy that nevurthcless aka vio-

laws the right in question in me contemplated aircummmces, After all, even thc

most obvious democracies have some pracuces that yom' constitution condemns 11:91: IBSI-nkUN-VI
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Dear Alble,

I am sorry not to have Sent this on sooner; I have been under great pres-

sure from Other work. No: is this as fun and detailed as I would have liked. But it

.1! :emmdyou, ! norm, ofmm discussion, and add some specific comments! did

not make then. Obviously I should be happy to amplify anything, or reply to any

questions you or anyone else might have about my meaning or views. You men-

tioned the possibility cf my coming m 80th Africa in due coursc to discuss the

Constitution with your committee. I would of course ha happy to do that at some

time mnVenicnt for you and possible for me.

1. May I remind you, at the outset, of my two overall points? The Hrst is that a 511'in

(er elimination should be mad
e between rights that are in principle adjudic-ablc and

those that are not, but which shouid figure in a Constitution as hortatory. You

might. consider a ul-partitc attack. The Constitution itself would be divided. as is

grOWing morc Customary, into two parts. The first would enact adjudicable rights

and ma scmnd would ream.- social and economic. rights any government w0uld be

deemed to haw: a solemn obligation to undertake to satisfy. Then there might be.

as a. third component, a. draft statutory charter, seuing out the minimum inmemy

acceptable first steps to secure the latter set at" obligations, steps the first pariiav

mam under me new constitution womd have a mundate,1thUgh the political pro-

cess of constitutional adoption, m emu.

2.1116: second general point concerns exceptions and derogation. I am unhappy

about rum- use. in several places of the idea that exceptions are permitted If they

"would be acceptable in an open and democratic society." (Sec, cg, Article 2,

clauses 29, 303M1ide 5, Ciuusc 10; Article 6, Clause 7; :md, most dangerous be-

cause mosc general. in Article 15, clause 2). It seems to me than an executive bent

on evading the Constitution could mufy
quite extreme measures by finding same

other country nominally or even obviously a democracy that nevertheless aim vio-

lates the right in question in me comcmplamd aircummmces. After all, even the

most obvlnus democracies have some pracuces that yeur constitution condemns  IT :SY ISSI-AUH-VT
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as n vioiatitm of fundamental rights. The United States, for emmplc. continues to .
use the death penalty. So it seems dangerous to aitow the survival ottmportant
rights to depend on what Other democracies decide is permisstbie, I wouid prcfcr
to f0110w the older practice, which I think has worked well. This is to state general
rights in abstract terms. with no spccmcd exceptions, but to allow the mum: to ad-
judicate cases in which rights Stated so abstractiy conflict with other abstract
rights, for example to primey or security, or when they must yield in the face of
genuine emergency. But if you decide not to follow that example, I wanid suggest
that yOu rephrase the exceptions we are discussing so that they each refer to cx-
cepuom "that art: genera!!y accepted untoughout open and dumomatic SOCiCltGS".
(Note the difference between that and the language ofAru'cte 5. clause 10, which
uses "gencmlly accepted in Open amt democratic societies).

3. I now list variant: more specific points. I will be brief; but of course would be
happy to amplify my comments and suggesuons ifyou wish. I begin with Arttcle 2. I
would suggest that clause 1 read: "Bvcryonc" rather than atawny person't has the
right to life. That compons with clause. 2, which begins "NO-Onc", and seems to me
more ncutral 1:3: the quashan of abortion. uni. logicaiiy; but just because the word
tpcrson" has figured so protitincntly in "month" rhetoric that the present wording
might sccm an endorsement of that position.

4. Clauses 8 and 10 might be clarified so as to make plain the thfrcrenCCS between
that", Does a forbid anything not already forbidden by 10, which is more specific?
The difference between 10 am! 1'7, with rcspcct m notica of charges, might atso be
clarified.

5. Cittusc 16 shantd make plain that it condemns double jeopardy -- a second trial
of snmeonc who has already been acquitted Once .. as well as (1013ch punishment.

6. Clause 20 might specify that counsel win he pmvidcd either if the crime in ques.
tiort carries a. jail sentencu or If "due process" 01' the interests; ofjusticc so require.

It is good to be very cautious here, because governments took for reasons not to

pay fur counsel.

7. Doc: clause 27 rule out the familiar rcstricdnns on marriage, about age, blow!

relationships. etc?

8. COuId 28 be mad to impose a. community-pmpcrty regime in divorce cues. so
that all property is split? is that intended?

9. Articic 5, ciausc 4'. raises difficult questions. Shoutdnit soxnmhtng so fundamcnv
tat as the occasions ofclcctions be specified mere precisely than just that they
must be regular? What abOut a maximum period between elections? Inctdenmliy,

what ab0ut nae restrictions on voter qualification?

10. Article. 4, clause 1. The mandate of a. tight to reply might chI ratsc problems
unless tt is more spccmc. Doas this mean that the press must print claims that it

docs not believe true? That it must give free space to everynnc it criticizes, on

demand? 'ihat wcmid be very expensive, and open a way to put some paper out of
business. There is much literature on this problem. I once suggested. not a con-

stitutignal right of reply. but that the press shtmld gain a defense from libel it'tt
does print a mpiy.   
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the nemnd. category described in mmmen! em:

13. Clause 10 seems a good example of the dangers of the exception language even
in the form used there. Quite sericms conStraints on freedom of expression, to pro-
tect conventional standards 0fdecency, are common among democracies.

14. Maw: 5, as a thie, Suggests 1h: hnpcrtana of the diminution I discuss in the
first comment. It seems imponant not to let the evident hormtory charmtcr of
clauses 10-12, for example. detract timm the mandatory and adjudicabte character
of mos: of the other clauses of this article. I think that unless they are suuctumny
separated. and appear in different departments of 1m constitution, 33:31:25 2
serious risk of corrupting thc imperative character of the important rights pro-
vided.

15. Does Article 6. clause 4 amount to a conamuuon requiremem of a closed shop?

16. The general comment abom Article 6 holds for Article 7 as wall. Clauses ap-
pears mandatory, but cannot be specified. It is important mac that not weaken
clauses 1 and 2. Thc same for the two clauses ofArticle 8, and for others of the
remaining articles. but I will not repeat the win: again.

17. Article 9, dause 3 is vczry strong. Is it constitutionally prohibited to take the in-
tercits of the parentsinto account even when the chisz interesm only marginally
incline 1n mvor of one decision about custody, for example, but the interests at
stake for one of the parents an': very grave?

1-. I haw: not cnmmcmed. indivirlnnny on. 1.11.9. Hmmmic And. social righg aruclen;
but. obviously intcnd comment 1 to apply to them.

19. I expressed a. serious reservation about Amide 15, clause 2 earlier. It strikes me
that clause 3 is not only unneccssary -- it should go without saying -- but unhelpful,
and perhaps best for": out, particularly ifthc exceptions are made more rigorom.

20. Article 16, clause 2. I won think that the character of the constitutional court,
and the method of appointment to it. is so ccntm! to the character ofthe consum-
Elon that it should be made part 35 1:. Eu: I rccngnizc :hc palitica: prabtems h":-
volved.
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0 q) A charter protecting workers, trade union rights, especially the right

to strike and collective bargaining shall be incorporated into the
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,w). South Africa shall be a non-aligncd state committed to the principles
of the Charter (ll. the Organisation of African Unity and the Charter
of the United Nations and to the achievements of national liberation,

world peace and disarmament.

ISSUED BY THE ANC, PO BOX 3l79l, LUSAKA, ZAMBIA

CONSTITUTIONAL GUIDELINES
FOR A DEMOCRATIC SOUTH AFRICA

The Freedom Charter, adopted in 1955 by the Congress of the People at Kliptown

near Johannesburg, was the first systematic statement in the history of our country

of the political and constitutional vision of a free, democratic and non-racial South
Africa.

The Freedom Chatter remains today unique as the only South African document

of its kind that adheres firmly to democratic principles as accepted throughout
the world. Amongst South Africans it has become by far the most widely accepted
programme for a post-apartheid country. The stage is now approaching where

the Freedom Charter must be converted from a vision for the future into a con-

stitutional reality.
We in the African National Congress submit to the pcnple of South Africa.

and to all those throughout the world who wish to see an end to apartheid, our
basic guidelines for the foundations of government in a post-aparthcid South
Africa. Extensive and democratic debate on these guidelines will mobilise the

widest sections of our population to achieve agreement on how to put an end to

the tyranny and oppression under which our people live, thus enabling them to

lead normal and decent lives as free citizens in a free country.

The immediate aim is to create a just and democratic society that will sweep
away the centuries-old legacy of colonial conquest and white domination, and
abolish all laws imposing racial oppression and discrimination. The removal of
discriminatory laws and eradication of all vestiges of the illegitimate regime are,

however, not enough; the structures and the institutions of apartheid must be

dismantled and be replaced by democratic ones. Steps must be taken to ensure

that apartheid ideas and practices are not permitted to appear in old forms or new.
In addition, the effects of centuries of racial domination and inequality must

be overcome by constitutional provisions for corrective action which guarantees

a rapid and irreversible redistribution of wealth and opening up of facilities to

all. The Constitution must also be such as to promote the habits of non-racial

and non-sexist thinking, the practice of anti-racist behaviour and the acquisition

of genuinely shared patriotic consciousness.

The Constitution must give firm protection to the fundamental human rights
of all citizens. There shall be equal rights for all individuals, irrespective of race.

colour, sex or creed. In addition, it requires theentrenching of equal cultural.
lin uistigaMigious rightsfor all 1; (MM 1 i v 4t: x

% Under the conditions of contemporary Sou h Africa 87% of the land and95%
0f the instruments of production of the country are in the hands of the ruling
class, which is solely drawn from the white community. It follows, therefore,

that constitutional protection for group rights would perpetuate the status quo and

would mean that the mass of the people would continue to be constitutionally 


