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Dear Alble,

1 am sotry not to have sent this on soancr; [ have becn under gréat pres-

sure from other work. Nor is this 23 full and detailed as 1 would have liked. Butil

0t vemind you, T hope, of our discussion, and add some specific comments 1 did
not make then, Obviousty I should be happy to amplify anything, or reply to any
questions you or anyone else might have about my meaning or vicws, You men-
tioned the possibility of my coming to South Africa in dué course to discuss the
Constitution with your committee. 1 would of course be happy 1@ do that at some
time convenient for you and possible for me.

1. May 1 remind you, at the outsct, Of my two averall points? The first is that 2 stric-
ter distinction should beé made hetween rights thal are in principle adjudicable and
those that aré not, but which should figuréina Constitution as hortatoty, You
might consider & grl-partite attack. The Constitution itsclf would be divided, as is
growing morc Customary, into two parts. The first would enact adjudicable rights
and the second would recitc social and cconomic rights any government would he
deemed Lo have a solemn obligation 10 undertake 1o satisfy, Then there might be,
a8 a third component, 2 draf statutoty charter, seting out the minimum initially
acceprable first steps to secure the latter set of obligauons, $1eps the first parliar -
ment under the new constitution would have a mandate, through the political pro-
cess of constitutional adoption, 1@ enact,

2. The second general point concérmns exceptions and derogation, 1 am unhappy
about the nse in several places of the idea that exceptons are permitted if they
rwould be acceptable in an open and democratic socicty.” (See, cg, Article 2,
clauses 29, 30: Article 5, clause 10; Acticle 6, clause 7; and, most dangerous be-
cause most gencral, in Article 15, clause 2). It seems 1O e than an executive bent
on evading the Constitution could justify quite cxtreme measures by finding some
other country nominally or even obviously a democrucy that nevertheless also vior
lates the right in question in the contemplated circumstances, After all, even the
most obvious democracics have sarme practices that your constitution condemns
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Dear Alble,

1 am sofry not to have sent this on soonct; I have becn under gréat pres-

sure from other work. Norx is this as full and detailed as 1 would have liked. But il

it vesind you, T hope, af our discussion, and add some specific comments 1 did
not make then, Ohviousty I should be happy to amplify anything, or reply to any
questions you or anyone else might have about my meaning or views. You men-
tioned the possibility of my coming South Africa in due course to discuss the
Constitution with your committee. 1 would of course be happy to do that at some
time convenient for you and possible for me.

1. May I remind you, at the outset, Of my two overall points? The first is that 2 stric-
ter distinction should be made hetween rights that are in principle adjudicable and
those that aré not, but which should figureina Constitution as hortatoty, You
might consider & il-partite attack. The Constitution itsclf would be divided, as {8
growing morc Customary, into two parts. The first would enact adjudicable rights
and the second would recitc qocial and economic rights any government would he
deemed (o have a solemn obligation 10 undertake 1o satisfy, Then there might be,
as a third component, 3 draft statutoty charter, sewing out the minimum initially
acceprable first steps to secure the latter set of abligaons, steps the first pariiar
ment under the new constitution would have a mandate, through the political pro-
cess of constitutional adoption, to cnact

2. The second general point concerns exceptions and derogation, J am unhappy
abont the use in several places of the {daa that exceptions arc permitted if they
rwould be acceptable in an open and democratic socicty.” (See, cg, Article 2,
clauses 29, 30; Article 5, clause 10; Article 6, clausc 7; and, most dangeraus be-
cause most gencral, in Article 15, clause 2). It seems 1O e than an excculive bent
ot evading the Constitution could justily quite cxtreme measures by finding some
other country nominally or even obviously a democracy that nevertheless also vio:
lates the right in question in the contemplated circumstances. After all, even the
most obvious democracics have some practices that your constitution condemns
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as a vioiation of fundamental rights. The United States, for example, continues 1o .
use the death penally. So it seems dangerous to allow the survival of fmportant
rights 10 dépend on what other democracies decide is permissible, I would prefer
to follow the older practice, which T think has worked well. This is to slate general
rights in abstract terms, with no specificd exceptions, but to allow the courts to ad-
judicate cases in which rights stated so abstracily conflict with other abstract
rights, for example (o privacy or security, or when they must yleld in the face of
genuing emergency. Rut if you decide not 1o follow that example, I would suggcst
that you rephrasc the éxceptions we are discussing so that they each refer (o oxe
cepuons "that are generally accapted throughout oEGi aitd dynocratic sacicyas”,
(Note the difference between that and the language of Article 5, clause 10, which
uscs "gencrally accepted /7 open and democratic sogletics).

3. Inow list various more specific points, I will be bricf, but of course would be
happy to amplify my comments and suggesiions if you wish, [ begin with Article 2. 1
would suggest that clause 1 read: *Everyone” rather than “every person” has the
right to life. That comports with clause 2, which begins "No-one*, and scems to me
maore newiral on e Guostion of ahoition, noi logically; but just because the word
"person” has figured so prominently in "prosifa” rhetoric that the present wording
might scem an endorsement of that poskiion,

4. Clauses 8 and 10 might be clarified so as to make plain the differences between
ihem, Docs 8 forbid anything not alecady forbldden by 10, which is more specific?
The difference between 10 and 17, with respect to notice of charges, might also be
clurified,

5. Cluuse 16 should make plain that it condemns double jeopardy - a sccond tria)
of someone who has alrcady been acquitted onee «- as well &s double punishment.

6. Clause 20 might specify that counsel will be provided cither if the crime in ques-
ton carries a jail sentence or If "duc pracess® or the inteérests of justice $0 require,
It is good to be very cautious here, because governments look for reasons nat ta
pay for counsel,

7. Docs glause 27 rule out the familiar restrictions on marriage, about age, blood
relutionships, ete?

8. Could 28 be read to impose a community-property regine in divorce cases, so
that all property is split? Is that intended?

9, Arucie 3, ciause 4, raises difficult questions, Shouldn't something so fundamen.
wl as the oceasions of ¢lections be specified more precisely (han just that they
must be regular? What about 4 maximun period belween clections? Incidentally,
what about age restrictions on voter qualification?

10. Article 4, clause 1. The mandute of a right to reply might well ratse problems
unless i¢ s more specific. Docs this mean that the preéss must priny claims that {y
docs not belicve tae? That it must give free space 10 everyone It criticizes, on
demand? That would he very expensive, and open 2 way (o put some paper out of
business, There is much Jiterature on thig problem. I on¢e suggested, not a con-
stitutional right of reply, but that the press should galn 3 defense from libel if it
doces print a reply.
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12 Article 5, elause O, This is a good examnle of a right that makas sanss only in
the secand category deserihed In comment one ahove, Rut sven ¢a it geame (oo

open-ended. Does it suggest a rcsponsibility 10 subsidize literature in each of the
languages, for example?

13, Clause 10 seems a good example of the dangers of the exception language even
in the form used there. Quite serious consuraints on freedom of expression, 1o pro-
lect conventional standards of decency, are common among democracles,

14. Article §, 25 a whols, suggests the importance of e disiinetion 1 discuss in the
first comment. It seems important not to It the evident hortatory characier of
clauses 10:12, for example, detract from the mandatory and adjudicable character
of most of the other clauses of this article. I think that unless they are sttucturally
scparated, and appear in different departments of the constitutlon, there is
serlous risk of corrupting the imperative ¢haracter of the important tights pro-
vided.

15. Docs Article 6, clause 4 amount (o a consdtution requirement of a closed shop?

16. The general comment about Article G holds for Article 7 as well. Clause 3 ap-
pears mandatory, but cannot be specified. Tt is imporiant that that not weaken
clauses 1 and 2. The same for the two clauses of Article 8, and for athers of ihe
remalning articles, but I will not repeat the point again,

17. Article 9, clause 3 is very strong, Is it constitutionally prohibited to take the in-
terests of the parents into account even when the child’s interests only marginaity
incline in favor of one decision about custody, for example, but the interests at
stake for one of the parenis are very grave?

18 T have nat cnmmentad individually on the ecanamic and social righes articles,
but obviously intend comment 1 1o apply to them,

19. | expressed a serious reservation about Article 15, clause 2 garlier. It strikes me
that clause 3 is not only unnecessary -- it should go without saying -- but unhelpful,
and perhaps best i¢ft out, particularly if the cxceptions are made more rigorous.

20. Article 16, clause 2, I would think that the character of the constitutional court,
and the method of appointment to it, is so central to the charactér of the constitu-
tion that it should b2 made part of it But I recagnizg the political prablems fine
volved,



Workers
4 1) A charter protecting workers’ trade union rights, especially the right
to strike and collective bargaining shall be incorporated into the
onstitution.
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n\shal\ have'equal rights in all sphe f public and private
state shall take affirmative action to eliminate inequalities

and discrimination between the sexes.
{\_%Q\&

L The Family
- The family, parenthood and chil s-shall-be_protected. ——

() e
Y\I\ International { \LQN‘V“ Iy

w). South Africa shall be a non-aligned state committed to the principles
of the Charter of the Organisation of African Unity and the Charter
of the United Nations and to the achicvements of national liberation,
world peace and disarmament.
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ISSUED BY THE ANC, PO BOX 31791, LUSAKA, ZAMBIA

CONSTITUTIONAL GUIDELINES
FOR A DEMOCRATIC SOUTH AFRICA

The Freedom Charter, adopted in 1955 by the Congress of the People at Kliptown
near Johannesburg, was the first systematic statement in the history of our country
of the political and constitutional vision of a free, democratic and non-racial South
Africa.

The Freedom Charter remains today unique as the only South African document
of its kind that adheres firmly to democratic principles as accepted throughout
the world. Amongst South Africans it has become by far the most widely accepted
programme for a post-apartheid country. The stage is now approaching where
the Freedom Charter must be converted from a vision for the future into a con-
stitutional reality.

We in the African National Congress submit to the people of South Africa,
and to all those throughout the world who wish to sce an end to apartheid, our
basic guidelines for the foundations of government in a post-apartheid South
Africa. Extensive and democratic debate on these guidelines will mobilise the
widest sections of our population to achieve agreement on how to put an end to
the tyranny and oppression under which our people live, thus enabling them to
lead normal and decent lives as free citizens in a free country.

The immediate aim is to create a just and democratic society that will sweep
away the centuries-old legacy of colonial conquest and white domination, and
abolish all laws imposing racial oppression and discrimination. The removal of
discriminatory laws and eradication of all vestiges of the illegitimate regime are,
however, not enough; the structures and the institutions of apartheid must be
dismantled and be replaced by democratic ones. Steps must be taken to ensure
that apartheid ideas and practices are not permitted to appear in old forms or new.

In addition, the effects of centuries of racial domination and inequality must
be overcome by constitutional provisions for corrective action which guarantees
a rapid and irreversible redistribution of wealth and opening up of facilities to
all. The Constitution must also be such as to promote the habits of non-racial
and non-sexist thinking, the practice of anti-racist behaviour and the acquisition
of genuinely shared patriotic consciousness.

The Constitution must give firm protection to the fundamental human rights
of all citizens. There shall be equal rights for all individuals, irrespective of race,
colour, sex or creed. In addition, it requires the entrenc!lnng of equal cultural.
linguistic and religious rights for all.. 8 AR T

é Under the conditions of contemporary South Afnca 87% of the land and 95%
of the instruments of production of the country are in the hands of the ruling
class, which is solely drawn from the white community. It follows, therefore,
that constitutional protection for group rights would perpetuate the status quo and
would mean that the mass of the people would continue to be constitutionally



