
S

 

l

Ih

X

i

w )6ng MCHCu-Cxesb-S
..

.

K

/7 a a M y n: a _ a _
QJgVVQJKA$;x,K;Txy. (VVer )JLQaVk x . llikZiv

_
KWWh-a K _

THE FUTURE COBNSTITUTIONAL POSITION OF TRADITIONAL LEADER i3 4%- ' ex
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Traditional leaders are entitled to a dignified and I V

respected role which enables them to take their place in and

make their contribution towards building a new democrat' ' tLWUAx

South Africa. os ' e 0 Q3
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recapture the prestige undermined by colonialism,

segregation and apartheid.

They have an important role to play in helping the

development of a united, non-racial, non-sexist democratic

country. The new constitution should find a place for

traditional leaders which minimises the possibility of their

being manipulated so as to keep the people divided.

Traditional leaders who have political ambitions should be

free like any other citizengto campaignyigf high office;

they should not, however, be allowed t se their position

as traditional leaders for personal and political

advancement.

There is no inherent or inevitable tension between

traditionalism and democracy. Both can in their different

ways serve the same national interest, namely, the

development of good government in the interests of all South

Africans. The key to achieving this is to ensure that each

functioEELin its appropriate sphere without intruding on the

otheriy erwoerd tried to tribalise democracy. It did not

work. Similarly, it would be inappropriate to attempt to

ldemocratise' the chieftainship. Chiefs and chieftainesses

can work democratically and should be encouraged to do so.

The institution of traditional leadership, however, cannot

be democratic.

Democracy and traditional leadership operate according to

different principles. Democracy is based on the principle of

electoral choice and majority decision. The hereditary

principle is based upon the rules of birth and lineage.

Democracy involves periodical accountability. Tr ditional

rule is interrupted only by death or abdication. ttempts to

force the two concepts into a single system end up by being

damaging to both. Thus, some Presidents have sought to

establish the institution of President for Life, and even to

establi%2La dynasty by nominating their heirs as successors.
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Conversely, it would not make sense to require traditional

leaders to subject themselves to periodical elections. Their

bonds with their communities are based on rules of

traditional law. Their symbolical position for the

community, their religious and ceremonial functions, their

relationship with the land and with the spirit of the 



Dr. Verwoerd sought to mobilise ethnicity as a substitute

for acknowledging democratic rights. He attempted to keep

the majority of the people divided along tribal and ethnic

lines. He tried to give individual traditional leaders a

stake in apartheid by offering them fruits of office as

subalterns of the apartheid state. By his efforts to elevate

the traditional leaders above the people, and by setting one

against the other, he almost destroyed the institution he

was purporting to promote.

Patriotic traditional leaders provided the answer. They saw

that the best interests of their particular communities were

served not by separating themselves off from the rest of

society but by combining forces with all other sections of

the population. Many individual chiefs and chieftainesses

paid with their positions and even with their lives and

liberty because of their refusal to go along with the

devices of Pretoria.

In more recent times Contralesa has shown the way by

enabling traditional leaders in different communities to

hold hands and use their positions and prestige to re-

inforce national unity.

In the same spirit, they have campaigned actively for the

principles of generalised non-racial democracy, refusing to

be shunted off from the mainstream of South African life.

Once the principle of equal rights and non-racism is firmly

established, the diverse character of South African society

can be accommodated and even welcomed without difficulty. It

is only when cultural differences are used as a pretext for

domination and division that they become harmful.
vg-Q-K'vx

Traditional leaders have a particularly important, and

extremely delicate, role to play in advancing non-sexism.

Traditional societies all over the world tend to be

patriarchal. As we have ' , the one non-racial

institution in South Africa is patriarchy. Patriarchal

attitudes leap across cultural boundaries and reinforce each

other. A number of traditional leaders have recognised

that ' sitthe roles of men and

women are constantly changing. The secure, if junior

position, that women had in traditional society has been

undermined by the development of a wage economy and

restrictive land laws. African women, in rural areas

particularly, have been left unprotected, gettin the

support neither of one legal systehkor anothefi(%%.kkxi 0&4%&$ 
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Progressive-minded traditional leaders have welcomed the

upsurge o&:arspirit of self-reliance and affirmation by

women. It is women who in practice head the great majority

of rural families. It is women who manage the household

economy and defend the family against the ravages of the

migrant labour system. The social fabric of many

communities is largely dependent on women.

In some areas, women have in terms of traditional law

succeeded to office in the traditional system. The number

of chieftainesses, however, is small. The system of

traditional leadership is essentially a system of male

leadership, which makes it all the more important for gender

sensitivity to be applied.

One of the main tasks that will face the new court system in

South Africa will be to integrate all sources of law - the

constitution, statutes, Roman-Dutch law, English law and

African law - into one system of South African law. The

broad principles of the Bill of Rights, including non-

sexism, will apply throughout. The question will be to

harmonise this principle of gender non-discrimination with

the concrete rules found in all areas of law which impose

disabilities on or create obstacles for women.a,The issue

will re uire sensitive handling with the maximum involvement

11 thos with an interest in the matter. wise

traditional leader, imbued with the spirit of the times,

will have no diffiggit% in acknowledging the role that the

female members of ommunity are playing, and will not

hold back from supporting their claims to full equality of

treatment under the law. This would affect matters such as

the rights to possess and inherit land, to enter into

contracts and receive credit, as w ll as equal rights within

. Au )
the family. . a
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Women are not just men ith different sexualjgxrts. Women

lead lives of their own, have their own needs and

aspirations. When the women's movement demands equal

rights, what it is asking for is not that women should be

equal to men, but that there should be equa rights for

women as they are and for men as they are. tip the context

of rural society, this would mean that women would expect

the backing of the law to enable them to have a better

quality of life and to be freer to follow their personal

wishes. It would cover everything from ensuring educational

possibilities for girl children and adult wometho

electrification and piped water to lessen the daily burdens

of women, to health care, contraception and social security

based on the actual needs of women, to voter education and
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skills-enhancement programmes to enable women to take their

rightful place in public life.

Traditional leaders are at present playing a major role in

local government in many rural areas. This role can be

expected to continue for many years to come. As rural

development gets seriously underway, their responsibilities

will increase rather than decrease. At then e time it

be expected that there will be a '

towards creating democratically elected local councils to

work with the ch'efs and chieftainesses in local

administration. &%his will be partly to take account of the

need for a variet of technical and professional skills

which the traditional leader cannot be expected to possess

ofhhis or her own. Yet its main justification will be the

democratic one, namely that the people should have a direct

say in their own government at all levels. _;ncreasingly

then, the role of the traditional leader wi be like that

of a Mayor or-frefeet in other countries who presides over

the affairs of the local community in a non-partisan way.

Their religious and cultural functions will continue. The

special relationship that traditional leaders have wit the

land and their role as custodians of the land of the

community could be recognised inxgs uch as they will

continue to allocate land but will 0 so on the advice of

' ive should be to prevent a

head-on clash between values angwgiyerse_oultures. The key

,_to advance is for the rurallbommunities, inolEHinj the
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traditiOnal leaders, themselves to take the initiative in

gegggixgvta:of rms of admin'str tipn that ey want.

i kVtKQW&' lw&Mi&W3&$ $Mk
fraditional le ders orm a imp rtant component of South

African society. The problems and dilemmas they face

throughout the country tend to be the same. They have every

reason to come together as a body to defend their interests

and to find collective mean of making their contribution toy

the new South Africa. t ij (JWNlKDtUXJ5A& V &4

Conventional constitutio al notions tend to base themselves

on the existence only of the state, political parties and

individuals. More recently emphasis has been put on a fourth

element, namely organisations of civil society. Such CAavqak

organisations are getting increasing constitutional UL

' ' not as part of the state, nor as transmission

belts for political parties, nor as mere aggregates of

individuals. They are regarded as collective bodies

contributing towards the richness and texture of social life

and enjoying the right to autonomous spheres of action
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provided their activities do not uppress or interfere with
the rights of others.

To a large extent, their function are self-determined, that
is, their right to exist and to o erate is not dependent on
recognition by the state, but, rat er, the state
acknowledges and is constitutional y bound to accept their
existence. Well-known examples include religious bodies,
trade unions and sporting and cultu al associations. Many
have argued that they should enjoy a right to be consulted
in relation to actions which affect their interests.

One can envisage the institution of traditional leaders
taking an honoured and active place in South African
society. Their strength and vitality would come from the
intrinsic support which they would enjoy, not from theira
position in the state. 13V wJL _
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ancestors, is deeply bound up with the customs and ethos of
the particular community. In earlier times, functioning
together with their councils, they exercised a considerable
degree of what today would be considered state power. They
commanded military forces, exchanged diplomatic envoys with
other tradional leaders, and stood at the summit of the
judiciary.

Traditional leaders can behave in a democratic way and many
have distinguished themselves by their contribution towards
the fight for democracy in South Africa. Yet the institution
of chieftainship can never in itself be democratic, nor
should it in contemporary conditions be seen as competitive
with or antagonistic to democracy. It simply has a different
sphereqple should not seek to traditionalise democratic
institu ions, nor should we set out to democratise
traditional ones. The objective is not to democratise
traditional institutions but to constitutionalise them.

Just as religious bodies can enjoy vast popular respect and
be important agencies for promoting harmony and development
without compromising their autonomy within their field, so
can the traditional leaders play a major role in public life
without negating their special relationship with their
communities. Similarly, just as we support the idea of not
having an established religion, so, in a country like South
Africa where we have a plurality of traditional leaders
would we be against having any particular family in -
with official functions. , .

There is no contradiction in the idea of tradionalism'
modernising itself. As their name indicates, traditional
leaders are expected not only to be traditional but to lead.
Leadership means going forward, not back. It presupposes
taking the best of the past into the future, not pushing the
present into the past.RShak .aad Mosheshwe were tubeezaggles___ckgl
of trad' ' nal leaders'Who ere great moder ists in thei
time. 82%; were pioneers 0 change who adap ed to the great
tasks of their age, transf.rming the functi n and role of
in i i the process. f

' W310i
e rea tas of the present era is to buil a country in

which all can live in equality and dignity, 'n which the
great resources of the land are opened up to,everybody and
in which all people are free to speak their-minds, profess
their faith and expreSs their culture. Traditional leaders
have a major contrib'tion to make in all these respects.
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unity, non-racial' m and non-sexism.
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Traditionalism can accommodate to and contjgbute towards 
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