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4. Institutional and 1e islative framework

 

The scope of the present paper does not extend so far as to

define a comprehensive policy for achieving sustainable

development in South Africa. Much less does it attempt to

describe a strategy for achieving sustainable development.

However, we believe that planning and regulatory structures

which provide:

a) for public participation in, and for the incorporation of

environmental principles into, development planning; and

b) for an effective system of environmental management;

are a precondition for the achievement of sustainable

development in South Africa.

(a) An outline of current groblems

South Africa has historically been characterised by a very

inefficient, bureaucratic and undemocratic planning

structure, intrinsically related to its apartheid policies.

Moreover, there is no formal link between environment and

development authorities, and although there have been recent

attempts to introduce Environmental Impact Assessments for

development projects, there is no legal requirement for

them. This is to a large extent related to the relatively

low priority accorded to the environment in South Africa's

legal and constitutional system. As a direct result of its

apartheid policies, the South African state has historically

given highest priority to such departments as Defence, and

Minerals and Energy Affairs, while the Department of

Environment Affairs has had secondary status in the

hierarchy of government departments. This status is

reflected in the Environment Conservation Act (73 of 1989),

in theory the centrepiece of environmental legislation in

South Africa, which stipulates that certain key provisions

of the Act may only be enacted with the concurrence of other

government departments which may be affected by its actions.
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In addition to this, all government departments together

constitute one legal persona, thus preventing one department

from taking legal action against another. This only

exacerbates the fact that very little environmental law is

actually administered by the Department of Environment

Affairs. Rather, the administration of environmental law is

scattered through virtually every government department, and

with the devolution of power, also the provincial

administations and local authorities. As a result, the

functional and regulatory responsibilities of certain

aspects of administration are carried out by one and the

same department. For example, the Department of Agriculture

whose chief purpose is to increase agricultural production

is also the department which administers the Fertilizers,

Farm Feeds, Agricultural Remedies and Stock Remedies Act (36

of 1947) which is concerned, inter alia, with the control of

harmful pesticides. Similarly, Mineral and Energy Affairs

which promotes mining is also charged with policing the

environmental effects of mining. At the same time! the

devolution of certain administrative functions to provincial

and local authority level has resulted in a failure on the

part of the environmental management structure to ensure

adequate monitoring of activities at a local and regional

level.

The effectiveness of environmental management is further

hindered by certaini, aspects of the environmental

legislation. Roman "Dutch common law, for. example, is

particularly sophisticated and well developed in the field

of private law, such as contract, delict and family law.

Its public law by contrast has never been well developed

which is partly why South Africa adopted the UK Westminister

constitutional model. This combination has resulted in an

unsophisticated body of Roman Dutch public law.

Consequently, the relatively new requirements of
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Highlands ate: Project, which it is financing. Despite

ideological c -nges within the Bank, its activities need to

be monitored --ry carefully, and challenged wherever

necessary. Decisi-c makers on national economic,

environmental and dev- opment questions should maintain a

healthy independence from the Bank. Projects should not be

undertaken with the Bank with- t extensive reference to the

Bank's global record in implemeieting similar projects in

other developing countries. South ifrica should emulate

Zimbabwe in keeping control over res..rch projects whose

reports form the basis for World Bank eval--tions.

While recognising the intractable nature of t - struggle

against some of these forces, if sustainable devel-e eat is

to be effective, they must be overcome. This can on be

done if the strategy adopted recognises these structures a -

power relations, and operates with an awareness of the

constraints acting upon it. Fortunately, the concept of

sustainable development, despite the variety of definitions

and applications, is gaining ever-wide; acceptanc:

internationally. Its principles are more often -'ing

incorporated into social and economic planning, and a siness

and other groups are beginning to recognise the they will

have to begin to conform with such priu iples. Vested

interests in the old order will gradu- y be reduced and

isolated; and will ultimately have to hange. _ '

' ,///
LIl_ngga;z ///

In the final analysis, significant movement towards the goal

of sustainable develgphEnt will require major intervention

by the state in e economic system, with the following

general object es:

i) a change n focus from a goal of rapid and indiscriminate

growth, 0 an integrated development approach. This will

invokfe the stimulation and encouragement of production of

goods and services that will satisfy the basic ne:2 of the

whole population;

ii) elimination of high levels of ineu.-lity which are

presently defined primarily along li . of race, but which

in the future might be idefined ac'ording to class, location

and gender;

iii) regulation of, and . emotion of effective pricing

policies in the us- of renewable and non-renewable

resources, both wi hin the country and for export, to

achieve a b- -er balance between present and future

consumptio eeds, and to ensure adequate protection of the

enviro vent;

iv) .eduction of the current dependence of the economy on

e exploitation of non-renewable resources;

v) the restructuring of trade relations to facilitate the

extension of sustainable development policies to

neighbouring countries in Southern Africa and elsewhere; and

vi) the creation of a just and effective legal and

constitutional framework for the achievement of the goals of

sustainable development. This will be addressed further in

the next section.

It is clear that these are far-reaching proposals. It should

a - be clear that, given the present situation in South

Afric- - the uneven but rapid population growth; significant

dispariti- in income, education and lifestyle; the

inefficient di- ibution of the population in relation to

resources; the depe .- ce of the economy on non-renewable

resources; and the alread isnificant environmental

problems - the path towards susta --le development will not

be an easy one. We believe, however, the 't is an essential

step for the future prosperity of this count . 



environmental law are not easily accommodated in the

existing structure. The requirement of locus standi (legal

standing), which limits access to courts, has made

environmental offenders notoriously difficult to prosecute.

In addition, fines for environmental offences are

inconsistent, and generally inadequate.

South Africa's system of environmental management has, in

fact, been the focus of a receqt President's Council Report

(President's Council, 1991). The report, however, although

it is a useful compilation of factual evidence on the

country's environmental problems, makes recommendations on

re-structuring the management system which fall far short of

what is required to meet the above objectives.

b) Rggommgndations

i) General

It is necessary to stress the fundamental importance, for

the achievement" of sustainable development, of a truly

democratic society, in which the government is held

accountable to all the people of the country, and in which

the business sector is accountable to both its employees and

to the wider society. Sustainable development therefore

accores an important role to civil society in ensuring that

those holding economic and political power, act in the broad

and long-term interests of society. More specifically, this

refers to non-governmental organisations (NGO's) (including

environmental groups, research bodies, development agencies,

and special interest groups), civic organisations and

communities. Ani active and informed civil society, in

conjunction with enforcible constitutional rights, and an

accessible and progressive legal system, is essential for

achieving sustainable development.

'5. 

As far as the institutional framework is concerned, it is

clear that it should be structured so as to facilitate the

integration of economic activity and social transformation

with environmental principles, within the context of an

overall development strategy. This requires the

establishment of a centralised senior government ministry or

department with the function of development planning. This

development authority must necessarily have a close

relationship with the central environmental authority in

order that no contradictions arise between development

planning and environmental management. In fact, in the

longer term the division between development and

environmental planning should be eliminated, with the

incorporation of development and environmental planning into

a single department. Regulation of environmental matters,

however, should be the responsibility of an independent

agency comparable to the Environmental Protection Agency in

the United States.

Both the planning department and the regulatory agency

should be adequately staffed andifinanced, and should have

specific and effective powers. They should include a central

office - responsible primarily for policy development - as

well as regional and local structures in which the

participation of_ the public is provided for, and with

efficient lines of communication between these levels.

Responsibility for policy implementation and regulation

should rest, as far as possible, with local bodies, acting

under the guidance of regional and national authorities. The

national authority should monitor activities undertaken at a

decentralised level to ensure compliance with the national

policy. Mechanisms should exist to eallow for appeal against

any decisions taken by higher authorities which conflict

with those taken at the regional and local levels. In this

way, responsibility for environmental issues can be devolved

as far as possible to the grassroots level, in the context
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of a coherent and efficient institutional structure at

national, regional and local levels.

. Finally, efficient operation of the state bureaucracy may

require the establishment of appropriate watchdog bodies,

including for example, an ombudsman. Together with a measure

of authority to ensure grievances are followed up, the

appointment of an independent ombudsman can help prevent

abuse of bureaucratic institutions for private or short-

term, unsustainable gain.

ii) Legal

gonstitgtional implications

The principles of sustainable development can be

incorporated into national statutes dealing with specific

environmental management issues. Indeed, there is currently

a unique opportunity to incorporate the principles of

sustainable development in the new South African

constitution. Recognition in the constitution of the themes

of respect for the environment and of ecological systems may

take many forms (LHR h.d.). Firstly, the preamble to the

constitution should establish the context of nature within

which South African people live, and the common bonds

flowing from the principle that South Africa belongs to all

who live in it. Secondly, the constitution should contain a

clause in the section dealing with the aims of the state,

which sets out the objective of conserving the environment,

and of providing all South Africans with a clean and healthy

environment in which to live and work. These provisions

relate to the so-called third generation rights (or green

rights), which include also such rights as the right to

peace, the right to information, the right to development

and the right to control over resources. Thirdly, the

constitution should acknowledge that South Africa is part of

the African continent, and that environmental issues have a

regional and continental dimension which extents beyond the

Q.

borders of our country. The integration of a democratic and

non-racial South Africa into African organisations such as

SADCC and the CAD should facilitate the harmonisation of

approaches to dealing with common environmental problems.

Inclusion of these principles in the new constitution of a

democratic, post-apartheid South Africa would serve,

firstly, to firmly establish the commitment of the state to

the environment and the legal standing of environmental

issues in court actions, and secondly, to ensure that any

ambiguities in the interpretation of other statutes will be

interpreted in favour of the environment.

Legal implications

In addition to the over-arching principles of sustainable

development which are appropriate for inclusion in the

constitution, several more specific legislative aspects

arise. The first of these is the need to rewrite the body of

environmental law in such a way as to accommodate in an

integrated and consistent way, the issues addressed

throughout this paper, and particularly in section 4(b).

This includes the need to establish environmental law and

the administration thereof as a senior government ministry

which does not have to seek the consent of other departments

to adequately perform its own ,duties. Secondly, legislation

should remove the discretionary power of the Minister to

perform such fundamental duties as the declaration of an

environmental policy ho: code, and should, instead,

incorporate such provisions directly in the statutes.

Thirdly, there is a need to give legal standing and effect

to a system such as Integrated Environmental Management

(IEH), which is intended to prescribe responsible

environmental management procedures, in a realistic manner,

appropriate to a developing country such as South Africa.

Pourthly, a separate unit within the Attorney-General's

office should be established toe deal specifically with

(o,



prosecutions related to environmental law. Linked to this,

and to the concept of 1green rights', is the need to

liberalise the requirement of locus standi, in order that

non-government organisations, community based organisations

and the general public, may take up environmental issues in

the courts. Sixthly, alternative dispute resolution

procedures should be investigated in order that

environmental disputes can be resolved in a manner which is

less costly and more accessible to the majority of people,

than full litigation. Finally, an environmental ombudsman

should be appointed to receive complaints regarding abuse of

the environment (corresponding to third generation rights -

refer (i) above). Such a person would have the power to

investigate public and private activities, and to report

such activities to the environmental authority for further

action where breaches of law or public rights are likely.

The administrative structures which are needed to implement

and monitor this legal and constitutional framework have

been discussed in section 4 (b). It can be stressed again

however, that the central and most immediate need is for a

strong, adequately financed and well staffed central

government environmental agency with specific and effective

powers. This agency should operate with autonomy, but should

nonetheless co-operate closely with those departments

responsible for (igter alia) Development and Economic

planning. In addition to implementing these new provisions,

a new administration in South Africa will also have the task

of undertaking rehabilitation of the environment and of

correcting the historical deficiencies of the apartheid

past.

5. Sec ral Polic Issues

a Land and Rural Develo ment

Historichlly, South Africa's patterns of land-use and land

ownershibxh have been determined primarily by the

discriminatory practices of successive white governments,

rather than by ecological realities or the glegitimate

 

    

   

 

  
   

  

  

  

  

demands of majority of the people. Some 36, 000 white

farmers own ap oximately 85% of the agricu tural land -

89,7% of the total surfa   
   

   

  
  

 

which accounts fo

the estimated 700

remaining 15%. More ver, while South Af

self-sufficient in th production of f'

area - while

00 black farmers are rowded into the

ca is essentially

1d and horticultural

crops, the agricult ral sector is, arguably, both

economically inefficient and envir entally unsustainable
ii

in several respects. Simi arly, /the approach historically

adopted by conservation au orifies to the declaration and

management of conservation a as - which make up 4,7% of the

land - has been subject to aekious problems inherent in the

apartheid policies of the state. We believe therefore, that

there is an urgent need :6: an e tensive restructuring and

reorientation of Southggirica's a1 land-use patterns in

order to realise the/goals of s stainable development:

equity, efficiency a sustainability.

i) Aggiculture

.The agricultur sector in South Afric

natural envi hment which is not espe ially conducive

towards most of its activities. South Africa is classified

as a semijafid country, with a mean annual rai fall of 497mm

(Cowling,5199l), compared with a global aver e of 860mm

(Huntley et al, 1989). Within this average, are large

spatiaf and temporal fluctuations, which, togeth r with a

operates in a

large/amount of mountainous terrain, restrict the

arable land suitable for dryland agricultu e to

approximately 13.5% of the total land area (Cowling 1991).

In addition, South Africa generally has a very thin layer of



top soil (P.C.Report,1991), which in some areas is highly

erodable (Cooper, 1988).

Unfortunately, as will be argued below, farming policies and

practices in South Africa have largely failed to take

cognisance of the constraints imposed by these environmental

features, and have thus contributed to the degradation of

the very resource base on which agriculture is dependent.

One indication of the fragility and sensitivity of the land

to agricultural and land-use practices, was seen in the

floods of 1987 and 1988, which followed a prolonged period

of drought (Cooper 1988). Because river catchments had been

denuded of ground cover through overgrazing, rivers and dams

were silted up with eroded soil, and wetlands had, been

filled in, the land was generally unable to absorb the heavy

rains that fell. Consequently, river levels were higher than

they might otherwise have been, and the silt-laden

floodwaters broke the banks of many rivers and dams, causing

enormous damage, as well as loss of human life. The floods

were therefore not simply an unavoidable inatural' disaster,

but rather, were situations caused, or, at least, aggravated

by poor agricultural and landeuse practices.

Other examples of environmental degradation linked to

agriculture will be discussed within the context of the

three distinct, but related, sub-sectors of South African

agriculture (Cooper 1988). The core of the sector is a

relatively small group of large, productive white-owned

commercial farms which has developed through a process of

concentration of land ownership over the past few decades.

This has seen an approximate halving of the number of white

farmers on the land since the 19505, and a concentration of

production on an increasingly small class of wealthy farms,

to the extent where the top 0.9% of farmers produced 15.9%

of gross farming income in 1983, and the top 5.8% produced

38% of gross farming income (Van Zyl and Van Rooyen 1991).

The remainder of white farms comprise a second, less

developed sector, made up of mainly smaller, less productive

farms, often occupying ecologically marginal land, and

producing poor quality crops and low-value livestock. These

have become increasingly marginal, and face severe economic

and environmental problems of their own. The third component

in South African agriculture is that of the communally-owned

land in the bantustan areas. Whilst these three divisions

will be discussed separately below, it must be emphasised

that they have in reality not functioned in an independent

manner, and that in fact, the relative economic success of

the commercial core is attributable at least partly to the

underdevelopment of the black areas.

The productive core of white commercial farms

At the centre of South African agriculture is a group of

productive, white-owned farms, which together constitute

only about 30% of white farms in the country, yet produce

approximately 80% of the marketed output, and supply

virtually the entire export market (Cooper 1991). This

sector is often portrayed as, or is assumed to be efficient,

productive and environmentally sound, partly due to the fact

that South Africa is, on average, a net exporter of

important field crops such as maize, wheat and lucerne (Van

Zyl and Van Rooyen 1991). This impression, however, serves

to hide many of the problems inherent in the sector.
N

Firstly, there is dispute over its efficiency as a food

producer. Some argue, in support of its apparent efficiency,

that South Africa was one of the six cheapest food producers

in the world in the early 19805 (Vink and Kassier 1991).

Others by contrast, point to the general inefficiency of

commercial farming in terms of both capital and labour

inputs (Marcus 1991), as well as the lower than world- 


