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Dear Maduna/ Hassen

I have just received the fifth report of the Technical Committee on Constitutional Issues and
make the following brief and general comments.

1. Re the Senate;
We really must oppose having a second chamber at this stage. It will require scparate
voting and complicate cverything at a time when we need simple structures tunctioning in
a way that everybody can understand. There is no reason why separate votes cannot be
taken in the National Assembly. On matters affecting the regions directly there could be
a two/thirds majority of the regional reps required. This was agreed to long ago, If I
remember correctly, the Govemment is bound by the Record of Understanding. This
Record of Understanding did not finally exclude a Senate but it opted clearly for one
round of voting for national and regional lists. It seems that the other side are reneging
on this. It also seems that they are trying to make a complete and permanent
parliamentary structure which can only be amended with difficulty. One of the problems
18 that we have not thought the matter through. The whole question of regions, the
Senate, the voting system and the role of the Constitutional Court will have to be seen as
a whole. It would be 2 great mistake to tackle to question in an improvised, bits and

pieces way.

With regard to the Executive, the report does not bring out sharply that the main lem
is how decisions should be made. I personaily feel we should expiore the idea of a broad
programme of reconstruction, transformation and reconciliation being agreed ® in
advance, and then perhaps revised on an annual basis, according % some agreed
grooedure (for example, a 60 percent majority in Parliament). The cabinet would then
unction on the basis of informed debate and discussion like any cabinet within the
framework of the agreed programme. It would be disastrous if every decision about
every detail of government became the basis for bitter disputes starting in the cabinet and
leaking out to the general public.
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3. We must insist on a proper Constitutional Court that comes into being with the new
dispensation and that is seen as part of the new democratic South Africa. The
Constitutional Court could form the of the existing court structure and could include
members of the existing judiciary. It is vital that if such a court in future upholds the
constitution whether for or against the government at that time, it be seen to reflect the
judicial wisdom and life experiences of all South Africans and not just one group. It is
also important to be able to drawn on distinguished law professors, persons who have
refused to go on to the Bench and distinguished judges with a human rights sensitivity,
who are not in the Appellate Division. I feel we must be quite insistent on the special
position of a special Constitutional Court, making it cicar that the procedures for
choosing its members must be consistent with international experience and designed to
give the broad sense of confidence that the South African public as a whole would want.

Yours

Albie
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Dear Hagsan,

otive Framewoik fof & Transitionai Executive
ot the Tranaition 1o Caemooragy Agt, or could be
in sither event, pravision wiii hava t¢ be made for

Independent Election Commission angd the indepandent

i enciosa a firsr drafe of
Council,

snactad independsntly.
legisiation dealing with the
Madia Comminaion.

The draft can serve as the basis for the discussion on Tuesday. It may be
necessary to add more details, and to refine the language, Wa should considar on
Tussday where the draft nseds to be strengthened, what new provisions are
necessary, and what changes in language wauld be appropriata,

Twe points which need to ba diseussed are:

1, How will the budget for the Transitianal Executive Caumcil and its sub-
councils be fixed?
2, Yhet type of infrastructure wiil be necessary in regard 1o offices
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motor vehicles, equibment and staff, and trom 8
view, now wiii these decisions be made and paid for.

Yours gincerely,

A b
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