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MADUNA/ HASSEN EBRAHIM

5TH REPORT OF TECHNICAL COMMITTEE
ON CONSTTIUUONAL ISSUES

ALBIE SACHS

WW:2

DearMaduna! Hassen

I have just received the fifth report of the Technical Committee on Constitutional Issues andmake the following brief and general comments.

1. Re the Senate:
We really must oppose having a second chamber at this stage. It will require separate
voting and complicate everything at a time when we need sirnple stmctures funetionmg in
a way that everybody can understand. There is no reason why separate votes cannot be
taken in the National Assembly. On matters affeczing the regions directly there could be
a two/thirds majority of the regional reps required. This was agreed to long ago. If I
remember oozrectly, the Government is bound by the Record of Understanding. ThisRecord of Understanding did not Emily exclude a Senate but it opted clearly for one
round of voting for national and regional lists. It mms that the Other side are reneging
on this. It also seems that they are trying to make a complete and permanent
parliamenwry structure which can only be amended with difficulty. One of the problems
18 that we have not thought the matter through. The whole question of regtons, the
Senate, the voting system and the role of the Constitutional Court will have to be seen asa whole. It would be a great mistake to tackle to question in an improvised. bits andpieces way.

With regard to the Executive, the report does not bring out sharply that the main 1cmis how decisions should be made. I petsonaily feel we should explore the idea 0 a broadprogramme of reconstruction, transformation and reconciliation being agreed to inadvance, and then perhaps revised on an annual basis, according to some agreedgrocedure (for example, a 60 peteent majority in Parliament). The cabinet would thenunction on the basis of infomed debate and discussion like any cabinet within theframework of the agreed programme. It would be disastrous if every decision aboutevery detail of government became the basis for bitter disputes starring in the cabinet andleakmg out to the general public. 
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3. We must insist on a prope: Constitutional Court that comes into being with the new
dispensation and that is seen as part of the new democratic South Africa. The
Constitutional Court wold form the of the existing court structure and could include
members of the existing judieiary. t is vital that if such a court in future upholds the
constitution whether for or against the government at that time, it be seen to reflect the
judicial wisdom and life experiences of all South Africans and not just one gm . It is
also important to be able to drawn on distinguished law professors, persons w e have
refuwd to go on to the Bench and distinguished judges with a human rights sensitivity,
whe are not in the Appellate Division. I feel we must be quite insistent on the special
postdon of a special Constitutional Court, making it ciear that the procedures for
choosing its members must be consistent with international experience and designed to
nge the broad sense of confidence that the South Aftican public as a whole would want.

Yours

TDTQL P.82 
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Dear Hanan,

i encieag a first: draft 9? a Legissative Framework for a Transitionai ExecutiveCouncil. It #ould b: a chapter of the Transition to Democracy Act, or could be
enacted independentzv. in either avant, provision Will have to be made forIegisiazion dealing wtth the Independent Eiection Commission and the Independent
Media Commissiqn:

  

The draft can serve as the basis for the discussion on Tuesday. It may benucaaanry to add more details. and to refine the Language. We should consider onTuesday when: the draft needs w be Strengthened, what new pruvisians are
necessary. and what changes in Language would be appromiata.

  

Two points which need to be discussed are:

 

1 . How will tho budget for the Transitional Executive Council and its sub-
councils be fixed?

2. What type of infrastructure win be necessary in regard :9 offices
motor vehicms. equipment and staff, ang from a practice! pain: 3
view. how wiii these decistons be made and paid for.

'
h
.

Yours sincerely,

W
Arthur Chaskalson.
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