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IN THE COURT OF THE NATIVE COMMISSIONER

for the District of the Cape Peninsula holden et LANGA
hefbre A.R. KUTCHISOH Esquire, Native Conniaeioner for

the said District, on the 10th day of March, 1958.

w

sommn mono nm,2754263

LANGL

(hereinafter referred to es the accused), charged with the
offence of contravening Section 10(4) read with Section:
10(1) and 44 of Act No.25 of 1945. all as amended.

In that upon or about the 13h 651 g: Maggh 1258

end at or near Eggs; in the said District. the Accused,
being a Native, did wrongfully and unlawfully and without
permission remain for more than eeventy-two hours in the
Proclaimed Area of the Cape Peninsula, in respect of which
the Council of the City of Cape Town, an urban local authority,
exercises the powers referred to in sub-section (1) of Section
23 of Act 25 of 1945. as amended.

ALTERNATIVELY

That accused contravened Section 43 bio of Act 25 of 1945
read with Sections 10(1)(d) and 44 o'f'Tct 25 of 1945, 311
as amended: '
In that upon or about the date and at the place abovementioned,
the said accused, being a Native, did wrongfully and unlaw-
fully fail or refuse to produce on demand to an authorised
officer'hie per-ieeion in terms of Section 10(1)(d) of Act 25
of 1945. to be in the Proclaiued Area of the Cape Peninsula
in the main charge described which pennission he is required
under the said Section 10(1)(d) to hold or possess.
0n 27.3.58
The Accused, being arraigned,

PLEADED : nor GUILTY / W to the main charge.

JUDGMENT 3 IOTVUV1211 / GUILTY on the main charge.

SENTENCE : WW2)! / mmx'wI'A/C-C/df.t/r'r'qzddr's'N/a'lz.
- Cautioned and Discharged.

A.R.Kutchieon.
ASST.NATIVE COMMISSIONER 3 LANGA.

2/4/58.

8. to 27/3/58 at rsquest of defence.
. D.B.Maythal.

ASST. NATIVE COHMISSIONER.
10/3/58.

011 27.30 58.

Hr. Fronelan for Crown. -
Kr. Adv. Seeks, instructed by.Snitcher'& Cohen, fbr Aces.
Kr. Tshsbsngn interpreting. . 



MmQ339 gaggng J_ggb993$1 '1115/worn stateaz- _

I an an autho.riscd officer

'appointed in turns of Section 1 of Act No.25 of 1945 and

am an Inspecto of Natives employed by th City Counoi . '
of Cape Town. /4uuna /Z44, aAuuuggm Arzom q, AI -um42

1. 0n 7. 3. 58 at bangs which is
in the Proclained Area of the Cape Peninsula, I dcnanded
tron the.accused production of a dacunent shoving that
he was aufhorised 1n torus ofSection 10 of Act No.25 of
1945, to be within the Proclained Area of the Cape
Peninsula.

The accused had no valid dacument to be-in the Cape

,Peninsula Proclaimed Area. Abcused produced his Reference.

pBook to us which railects that on 15.11. 57 he was registered

at Registering Office and was instructed to return to raport

to Registering Officer on 20.11. 57. Accused did not report

to Begiatoring Officer. I hand in Reference 360k of

accused. Exhibit "A". ' ,

Q1 Mr. Sggkg: I did not knoh accused before he was

arrested, I,do not know when Accusea'camd to Cape Town

but records will reveal this.

CROWN CASE.

 1 am Accused and elect to give

evidence on oath; . I ,

I first came to Cape Town in ,

June 1935. Since then I have lived in Cape Town. I worked

for ExprBSa Steam'Lanndry for 8,yaara.' I then went to

Lawson & Kirk and worked there for 4 years. I theanorkod

for Same Day Service for 3 years; I then returned to Lawson &

Kirk for 2 years. I left Lawson & Kirk in 1951. Sines then'

I have sold milk on_ a commission basis. I sold milk for 1

_several dairies. I am still selling milk for Queens Dairy.

: In 1942 I married and have two

chiIdren by this marriage, One 13 14 years and the other

child 12 years. ' ,

Bl P,P.:- -I went to Attorney Kahn to apply for exemption

from Seotibn 10 in 1954. I told Mr. Kahn that I came to

Cape Town in 1935. In 1936 I came to Langa for first time

to got a permit. In 1939 I became a registered voter.

This was first time people of my race could register. In

1954 I came to get a pass 3388 as I had not had a pass

before. In 1954 I was convicted of not having a pass. I

was selling milk for Queens Dairy on commission. I was not

Ignployed by this Dairy. I was not employed by any particular

V V employer since 1951. When I apylied for an exemption 1n

Ihq_gtorls of Section 10(1)(b) Mr. Rogerstold methat I
Qualifili/'000'i 



I

-qnalifiod for at exenptiqn and sent m; to one of the;

windows whoro I was given a pass.

Court: I have never been out 61 Peninsula Since

1935. I am not a registered voter now. I have not read

the entries in my reference book.

On 15.11.57 I took a medical oertifiCate to

'Langa as I had broken my leg.

. In 1354 when I applied for an exemptionI was;

gIVen a permit to go and look work. I did not know it wgeI

not an exemption- I found out in 1956 when I got a reference

book that I had no exemption. I went to Mr. Rogers about it

then but he was too busy and I left it at that.

On 15.11.57 I cant to Langa to get my papers

in order so I cquld apply for a dairy at Nyanga. At Langa

I was told to get a fresh certificate and return. I was told
to come back on 20.11.57 but I came back before that day.
I cameback several times after 20.11. 57 butthere were many

,A people at the window and I was told to wait on each occasion.

DEFEHCE CASE.

Court dalls

Llewellxg Lazarus, ELM, 8.82- I am an assistant to the
Registering Officer at Langa. I am in charge of individual

records at Lungs. According to accused's personal file he
first.gggortad himself to Langa on 2.11.36. He produced

Tax Identity paper 116/10/224. Accused Egd a steady recora
from then until 31.3.1939. There is then no further record

.6f Accused until 21.6.1954. From 1954 to date we have a
1record of his presence in the Area. In 1954 Accused applied

xx

fortpermiasion to trade but this Was refused. In 1954 he

applied for permission to sell milk on a commission basis.
This was refused and Accused was told to take up employment

with an employer. In Ndvember 1957 Accused reported that
he had had an accident and he was told-to produce a medical
certificate within 5 days. He has not done this.

E: g;. Sacks: No questions.

51 P.P: According to my records Accused was

registered as a vbter in 1951 but this has not been renewed
according to my records.

?.P. addresses Court.

w Mr. Sacks replies.

Judgmqnt reserved to 2.4.58..BaIl tostand..

27.3.58:1). s 1m3411??335133103311. 



Exhibit nA" returned.to Adcuoed on 27.3.58.

A.R.Hutchison. u

ASST. NATIVE COMMISSIONER.

Refhrence Book reflects that $uring September 1956 he

was permitted to remain in Proclained Area while in the

enp1oy of Queens Dairy, Retreat, as a Delivery Boy.

Portion B of Book, which should be completed monthly-

by employer. is not signed at all.

Refortnoo Book (Part A) also reflects that Accused

reportpd to Registering Officer, Bangs on 15.11.57 and

was instructed to report back on 20.11.57. No record in

Book that he repor1ed back;

A.R.Hutchison.
ASST. NATIVE COMMISSIONER.

27. 3 58.

Besumad on 2/1/58 for Judgment.

 



CERTIELQATE or REOQEQ.

I hereby certify that the aforegoing notes

are a true record of the proceedings in the case of

Reg. vs. Solomon None, heard this 2nd day of April,

.1958, befdfe me

A,R.HUT0HISON.
ASST. NATIVE COMMISSIONER :
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REG; Vi. SOIOEDN NOHO charged with contrav-ning Section

1 10(4) r/v amen 10(1) and 44 a: Act No.25 of 1945.u

v 51. .That on 7th March, 1958 tht Accused Was found

7 at Lang: -w1thin the Proolained Areaof tbs Cape Peninsula.'

72; that Accused is a Nntivo.1

3._ That Accused had no permisaion in terms 0!

Section 19(1)& of Act No.25 o: 1945, as mondod, to
rennin within the Proclaimed Area of the Cape Peninsula

for not: than uoventyttwa haurn.

3. W5:

It is common cause that.tha Accused reported to the

Registering Officer at Lang: 0n the 15th Kovenber 1957.

On this date his Reference 360k was endorsed to the effect

that Adauaod had to report back to the Ragiatoring Officer

on the 20th Novembcr, 1957; IE1: was tantamaunt to the

V. Accused having been granted permission to remain within the

- Arts from tho  15th to the 20th November. 1957.

On the 7th march, 1958 the Accused was called upon

by 3 Municipal Inspector of Natives to produce hi; permit

tn be within the Proclained Area of the Cape Peninsula.

Accused prnducod his Reference Book and. as no further

endorscmont ha& been made therein by the Registering Officer

.or his authorised deputy after 20th November, 1957. he was

arrested by the Inspector for being within-the Proclained

Area without permission. The Inspector also alleges that

Accuaed failed to report to the Registering Officer at

' Langa on the 20th Novouber, 1957. Evidence to this effect

hawing been ltd the Crown closeditscase.

In his defence the Accusad claims that ha 1:

.xdnpted from the restricti.ons imposed on Natives in turns

of Section 19(1) of the Act. 'In claiming exemption he

Vrolion on the_provisions o: Suqtion 10(1)(b) of the Act.-

1 fha Accuded, in his evidence, aileges that ho

arriVod in Cape Town in 1935 and that ha has lived here V

.continuoualy sine: then. He details various firms by whom

he alleges he was employed over a period of 17 years. 39

7'was enp10yod bynone of these firms fora continuous period

af/Cont.
1,35% 1).,

, m 



of 10 years.

He also alleges that he married in 1942 and has

two children aged 14 and 12 years respectively.

The Accused states that in 1939 he became a

registered voter and that he 13 new no longer on the

voters' roll. ,

He alleges that in 1954 he visited the Registering

Officer for the purpose of obtaining a pass as he had not

had one before. He admits that during 1954 he was con-

victed of not being.1n possession of a pane.h He states '

that he was intbrned by the Registering Officer that he
.qualirica for an exemption in terms of section 10(1)(b) 1
but adds that he was never supplied with a forhul certifi-

.cate to this effect. 3

oh obtaining-hia Reference Book during 1956_he became

dware of the fact that he hed.not been given a fermal

certificate of exemption but he admits that he took no

V.further steps to remedy the position.

In an endeaxour to establish more firmly the feats

testified to by the AccuSed the Court celled the assistant
to the Registering Officer at Langa to furnish details of

the Accused'a employment recora wh1lie in Cape Town. _Fron

t the details furnished 1t appeare that there is no record of

Accused'e presence in the Proclaimed Area from 31.3.1939 to

21.6.1954 although an entry to the effect that Accused was
a registered vote? auring 1351 does appear.

_ If the Accused was in fact a registered voter during

_the period 31.3.1939 to Oetober 1952, then, in terms of the

exemption contained in Section 23(2)(b) of Act No.25 of 1945,

he was not required to have his contractsef service register-

191 in terms of-Seetion.23(1) 9f the Act. From 31.10.1952,
however, despite the fact that he may have been a registered

1votor,the Accuhed ens reQuired to regieter himself aa'a

5. wnrkeeeker with the District Labour Bureau in terms of Govern-

.5'nentNotice No. 2495 of 1952.

But,1t what the lccnaed a1leges is correet, then, by

z 1952, he had e1reedy qua11tiea far exemption from the re-

- striations imposed under Section 10(1) of the Act. byvirtue

to! the provisions ofSection lO(I)(b).

Section 10(5) of the Act places on Accused the onus of

establishing that either (1) he has remained within the

. Proclnined Area for a period ofless than 72 hours; or (2) 7

'1thlt hethl1ewithinene oftheexempted c1asees mentioned 1n :

.' sub-section/ ..._1 
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lub-seotions (a),(b).(o) 6r (d) of Section 10(1).
(See n.vu. NGOIXAHA 1956(4) 8.1.550)'

In the can. or 2. vs, Ths11ncoana 1954(4) 3. A. at
p. 55, tho.1naxnod Judge.quoting from Rex VD: Son1.1g58$12
S.A.1132, states 'it is not sufficient for an accused on
who: the onus rust: to advance an explanation which meroly
raises or nayraise a doubt in tbs mind at the Court;
unless, an a balanao of probabtlitios, he can dispal that'

1-doubt, ha hgs not discharged the onus resting on him. "

"The difficu1t1_in the instant case is thogggg$poticon
1939 and 1954 1n the Municipal record of Accusea!a "Cape.
Town ggstogz".1 To obnplete this gap the eourw has boforo
it only the bar: word of the Accused that he was reaidcnt
and employed in Cape Town during that period and that
bscauso he wan a registered voter in 1939 his servico con-..
'tracts did not rtquirs registration.' The Accused's municipal
record does no% reflect that he was a'registered voter in
1939s it only reflects that in 1951 his name appeared on
the Roll of regintarod parlianantary voters. The Accused
himself admits that his name does not appear on the current
Vbtora R011.

_ The Accused has notproauocd proof of his regiatration
as a rotor at any tine during the vital period, neither has
he produced proof by way of testimonials or certificates frun
uni of the employers whom he alleges hg was employed by
during this par1qa, that he was in fact so employed;

It also appears from the evidence that during 1954
tho Accunod did attempt to obtain a certificate of exemption
in terms or Section 10(1)(b) from the Registering Officer at
Langt. Acensad.h1nse1: staton that he discovered in 1956
that he had not in fact bean granted an exbnption and that
he did not pursue the matter further. Who evidence of tho
Registering Officer's assistant 1: also silent on this very

1 important point. 1

, It is respectfully submitted that the Cour% may not
w lightly accept the bare word of an accused person to the
effect that he falls within one of the exempted clasaoa1
mentioned in Section 10(1). The Court feels that, in order1
to create a preponderance of probabilities in his favour,
it is incumbent upon the Accused to produce some tangible

form/ ... 



;4.h

ton: of evidence to support his allegations. In the

present case the Accused has produced nothing in support

of his stajcnohta.

Ih-ordor to qualify for exemption in terms of Section

10(1)(b) of the Act, the hocuaod lust, inter alia,

ostahliah that he has not during the periods mentioned in
the sub-seotion or thereafter been sentenced to a fine

exceeding t11%y pounds or to 1nyrinonncnt for a period

exceeding six months. 'In this case the Accused has failed

to touch qn this aapcct of the qnalification required by

'law. h .

hTaking all the evidence into consideration the Court

was satisfied that the Accused had failed to discharge the
onus resting upon him and convicted him of the offence

charged.

LANGA. (A.R.Hutchison).

9. 4. 1958. ASST A IVE 03h SW ONER.

 



IN THE NATIVE COMEISSIONER'S count, LARGA

 REGINA

V8.

SOLOMDN NONO.

L NOTICE pp APPEAL._

Be pleaaad to take notice that an appeal is

hereby lodged against the convgction by the Rative

Compiesioner of the accused in the abovementioned

'matter on the 2nd day_of April, 1958, on the tollowing

groundsz'  L '

The Native Commissioner erred in finding that the

Accused had not proved on a balance of probabilities

that he had qualified to remain in the Proolaimad Area
 w1thout a permit.

AgL. SACKS

' (Counsel for Accused).

Instructed by Snitcher, Cohen & Co. 

To: The Clerk of the Court,
Native Commissioner's Court.
. L A N G A.

 


