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PRIZTORIA MINUTE

The Goverament and the ANC have heid discussions at ihe residency, i'retoria, tod
August 1990,

Le Usavedigoent gorl ul NG

have again convnitted Lhemn

Schuyur Minute,

rie final report of the ‘Working Group on poiitical offences dated 21 May I€

45 amended, was accepted Ly both parties.  The guidelines to be formulated
terrns of the Report will be applied in a phased manner.  The Report me
provision for formulation of guidelines which will be applicd in decaling
inernbers  of  all  organisations, groupings or institutions, governmental
otherwise, who cotunitted offeances on the asswaption that a particular c
~as being served or opposed.  The meeting has instructed the ‘Working Grou
draw up a plan for the reciease of AMNC-related prisoners and the grantin;
indetnnily to people in a phased manner and to report before the end of Au
The following target dates hiave in the mcantime been agrced upon:

- The body or bodies referred to in paragroph 8.2 of the Report of
Working Group wiil be constituted by 31 Augnust EI90:

The further release of prisoners which can be dealt with administrat
will start on | Scptember [920.

Inderanity which can be dealt with in categories of persons and not ¢
individuzl basis wiil be granted as (rom | Cctober 1220. This pr
will be completed not later than the end of 1990.

In ail cases where the body or bodies to be constituted accordir
paragraph 8.2 of the Report of the Working Group will have to cor
cases on an individual basis, the process will be expedited as mu
possible. [t is hoped that this process will be completed withi
months, but the latest dute envisaged for the complction of the tota
in terms of the [eport of the Working Group is not later

340 Apelk 1991

This programine will be implemented on the basis of the Report of the v

Group.




in the .nterest of maving as specdiiy as nassible towards 3 negotiated peaceful

political settlement and in the cont ments recached, the AMNC
anncunced that it was now suspending all o with imuncdiate cffect.

As a resuit of this, no further anned actions and relsted activities by the ANC

mikitary wing Uinkhooto We Sizwe will 12k face. it was agreed that a

group will Le estabiished to resolve all outstanding questions arising out

docision to report by 5 Septuimber 1990. Zoth

sides once more

comeitted thernselves to do everything in their power to bring about a praccful

solution as auickly as possible.

Doth dcicgations expressed serious concern about e general level of violence,

intimidation and unrest in the country, especially in Natal. They agreced that in

¢ context of the common scarch for peace and stability, it was vital that

1
r_l‘l

understanding should grow among all sections of the South African population

that probiems can and should be solved Uwrough negotiations. Coth parties

comumitied themscives to undertake steps and measures to promote and expedite

the normalisation and stabilisation of the situation in line with the spirit of

rmuteal trust obtaining amonyg the leaders involved.

With due cognizance of the interest, role and invelvement of other partics the

delegations  consider it accessary  that  whatever additional mechanisms of

cotnmunication are needed should

ey

ihis should enable publlc

be developed at local, regional and national

grievances to be addressed peacefully and in
ime, avoiding confiict.

The GCovernment has undertaken to consider the lifting of the State of
Cinergency in Natal as carly as possible in the light of positive =onsequences

that should result from this accord,

In view of the new circumstances now emerging there will be an ongoing review
of security legislation. The Government will give Unmediate consideration to
repealing all provisions of the Internal Security Act that -

(a) refer to comnmunisra or the furthering thereof;

(b) provide for a consolidated list;

.Ae) provide for a prohibition on the publication of statements or writings
certain persons; and

(d) provide for an amount to be deposited before a newspaper may
registered.




The Government will continue revicwing sccurity icgisiation and its application
in order to cnsure frce political activity and with the view to introducing
ainending legislation at the next session of Pwrliament. The Minister of Justice

will issue a statement in this regard, “inter alia calling for comments and

8. Wwe wre convinced that what we have agreed upon today can become a milestone
en the road to true pcace and prosperity for our country. in this we do not
pretend to be the only partics involved in the process of shaping the new South
Africa.  ‘We know there arc other parties conunitted to peaceful progress. Al
of us can henceforth walk that road in -consultation and co-operation with eacl
other. “We call upon all those who have not yet committed themsclves tc
peaceflul negotiations to do so now.

2 Against this backgrcund, the way is now open to procced towards negotiation
on a new constitution. Txploratory talks in this regard will be held before th
oext mecting ~¥hich wiil be held szon.

PRETORIA

6 August 1990
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NORKING GROLP FSTABLISHED ';NDER PARAGRAPH 1
o
[

On 2, J snd 4 May, 1990, at Grooie Schiuur in Cape Town, a delegation of the

et the State [resident sccompanied oy Ministers anc
officials. At the concluzion of the meeting a document, called the Groote Schuut

Minute, was adopted. A copy thereof is attached.

African National Congress in

Paragraph 1 provided for the

establistunent of a working group. The AMC nominated as its representatives or

the working group, Messrs Zuma, Maduna, ~hlanhla, Pahad, Phosa and Ndlovu (it
members on the Steering Cominittee). The GCovernment nominated as it
representatives Minister Coetsee, Deputy Minister | ieyer and Messrs Van de

Merwe, Swanepoel, Louw and Viail, “lajor General Knipe and Brigadier Kok.
‘he Working Group was charged with -

meaking reccinimendations on a definition of political offences in the South Africa

situation;
B x b - — :
discussing, in this regard, time scaies: and

advising on norms and mechanisms for dealing with the release of poiitical prisoner

and the granting of immunity in reospect of peiitical offences to those inside an

rutside Suuth Africa.

It is recognised that in terms of the Groote Schuur siinute, the category of person
invoived only in offences set out hereunder have already been catered f(or, f
immediate attention:

c

The leaving of the country without a vaiid travel document.

Any offences related merely to organisations which were previously prohibite
(including membership of Umkonto We Zizwe).

Persons in the above category are entitled to be dealt with in terms of th
provisions set out in paragraphs 6.2 and 6.3 hereof, as the case may be.
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< The “Working Group et on a number of occasiens 3and reports as foilows

DEFINING POLITICAL OFFENCES L TIUL SOUTIH AFRICAN SITUATION

e i Faliogwin ~1 - .r ~AEe A lvatl trve el A aiila < [ o E

e ae foliowing classes of persons, whether inside or outside South Africa, must Se
taren into account with regard to pardon or indemnity for political offences:

(A)

{B)

-

33
-

w

Persons aiready sentenced, including persons serving a sentence, persons subject to
any suspended sentence, persons awaiting execution of a sentence or where the case
is on appeal or review.

Persons who may be liable to prosecution, or who are awaiting or undergoing trial.
Fersons in detention

The power %2 pardon is wested in the State Tresident by virtue of section 6 of the

Republic of South Africa Constitution A

, 1983 (Act 110 of 1983), and section 69

of the [risons Act, 1239 (Act 8 of 1939), and will apply to persons already

sentenced, i.e. ciass (A) above.

Special power to grant indemnity is required in regard to persons referred to in

class (B) above. The relevant power is contained in zection 2 of the Indemnity
\ecr, 1990, Section 6 of the Criminal Procedure Act, 1977 orovides for the

topping of 2 prosecuticn and may therefore be appiied.

The recommendations ccntained in this document relate oniy 2o political offences

and in no way imply any limitarion upon the greneral exercise of
mentioned in paragraphs 6.2 and 6.3.

the powers

[n preparing f[or the making of "recomnmendations on a definition of politicai

offences in the South African situation”, the following principles and factors were

noted (the principles and factors are largely those applied by Prof Morgaard in the
Namnibian situation after study of the jurisprudence and the representations of the
parties concerned and do not purport to be exhaustive):



7o zeneraily accepted deflinition of “solitical offence” or "political

0 international |aw. "what is generaily sccepted, nowever, is that

principies developed in the field of extradition iaw are ievant in distinguishing

between "poiitical offences” and ":common crimes”. -

The law and practice of states show that there is now a considerabie degree

-onsensus 2oth as to the types of offence which may in arincipie Le ciassified

poiitical as well as 0 the sort of (actors which should be taken into account
ueciding whether an offence is "political" or not. In particular, the {ollowing ara

aspects of the law and practice of extradition which appear to

provide valuable
guidance:

(a) he Aot an offence  is  political depends on the facts and

nces of each individual case. he question is thus approached on a
case by case basis.

re recognized as "purely” political e.g. treason directed

solely against the State and not involving a common or "ordinary" crime suckh

as murder or assault: or the dissemination of subversive literature.

in certain circumstances a "common” crime, even a serious one such as

murder, may ULe regarded as a political offerice. llere the following are the

principal factors which are commonly taken into account by national courts:

The motive of the offender - i.e. was it 2 political motive (e.g. t

> a e (e.g. change

the established order) or a perzonal motive (e.2. to settle a private grudge).

context in which the offence was committed, especiaily whether the
offence was committed in the course of or as part of a politizal uprising or

disturbance.

The nature of the political objective (e.g. whether to force a change ir
policy or to overthrow the Government).

The legal and factual nature of the offence, including its gravity (e.g. rape
could never be regarded as a political offence).
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who eommitted offences on

as hein Z

Servey o nnpased

the norms and the guidelines 3 cut off Jate w

adindemnity will only onsidered in respect

0a or before that date,

‘0 the Groote Schuur Minute, the Working Grov

should  proceced as expeditiously

and

categories of offences.

as  possible. 4
apply ¢

A mechanism t

periods for pardon, indemnity release  will

‘ernment in this regard is necessary,

Government may, without waiting for the implementatio

this document, proceed to exercise the power
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2s possible,

[ e ' i s . 1 - H
't !5 suggested for this purpose that a body or bodies be constituted, consisting of
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0C appoinunents from concerned groups when dealing wir}

narticular offences (or caiegaries of .offancac)

interests, .



astzucted o draw up a plan for the salsase of ANC-ce2lated pris
ners and the granting of indemnity S0 people in a thased manner =
"0 I2port Cefore the end of éugust 1990. The ANC was cepresent
cn the Working Group DBy Messrcs :uma,‘nhlanhla, 2ahad, Maduna :

?hcsa. The Government was cepresented by Minister Ccetsee, Dept

Messrs Van der’ !erwe, Louw, Van Wyk, Cdenda:

r; LBu 2and (seczetary), Lisuk

—— = ——T

member

roup must draw

the acminisbrabive =alsise of ANC-zala

3 PEMISSICON OF SENTENCE

According to existing Prison Regulations remissicn of sentence

exceeding 1/3 may be granted in respect of determinate sentences

3.1 Recommendation:

. Remission of sentence will be granted to all sentenced pri

-

ners preéently regarded as ANC-related prisope:s. E:

priscners will benefit immediately.
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Jeccmmendaticn:

my 2

~21s cocncept :is

Act, Act No 8 of 1959, as émended, st:

6. 3y applying normal remissicen andg Special remission of one vy

at this point of

Cime in terms of section 69 of Ak 8 of 1959 .
all "ANC-related o)

risoners Prcgressive release ©f an apprecia

number of prisoners in phases will be effected.

7.  This process Will as the earlier release dates are progr

Sively reached, affect further numbers Of ANC-related prisoners.
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PLAN FOR THE GRANTING OF INDEMNITY TO CERTAIN PERSONS IN Tt
OF SECTION 2(1) OF THE INDEMNITY ACT, 1990 (ACT 35 OF 1990

IV, The power to grant indemnity is contained in section 2 of

Indemnity Act, 1990 which provides that the State President ma:

ncéicé in Eﬁe Gazette grant indemnity to any person or categor:

persons, either unconditionally or on the conditions he maY ¢

Fit; 4dn —espect of any event or category of events specified in
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ce.
In paragrdph 7.1 of the Report of theé wWorking Group. esta
lished under paragrapn 1 of the Grcots Schuur Miauba i

-

[§8)
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CATEGORIES OF PERSONS

unconditional indemnity be

It has also been decided -that

1l initially be recommended Lo

which can be de:

ies of perscns and not cn an iadividual ba:

Thi -Tccess nuskt be ¢t

the State President ¢

'

granted to the

'

ollowing categ

of persons:

L)

2ersons who la outh afzica without being

[

rr

(0]
h

t

sessicn cf valid &travel dccuments. Such indemnity

be granted on an individval basis alternatively

inventory.

Persons who left South 7. =t =1

port referred to in section 2(h) of the Departure :

the Union Regulation Act, 1955 (Act 34 of 1955).
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African situation which have teen approve

@ Working Group established under

—

Schuur Minute, the consulting body or bodies (infra) ma

approached Zor advice when dealing with categories of oi

ces. Should further

categories be identified the proc:

set out in paragraph 12.2(a) above will apply.
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INDIVIDUAL PERSONS ' A

It has been decided (par 1 of the Pretoria Minute) that a

©r bedies (hereinafter referzed ko as the consulting bod

r <Censisting of a2 convenor wikh ad Zoc app

Provice the Zxecutive wikh
T ; Tty FER D a
edvice whan dealing with partieculas CfZsnces,

Sedy, but only those wnich may
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acilitate and expedi=a applications

°n an individual basis as far as possible, i= ig sugg

chat such applications be addressed to kh

ad

M
o
Ih
n
'l-
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®
n
0
H
H

and Indemnity, c/o

the Department of Justice, Private

XB81 . Pretoria, (telephone number 3239302 x 2142 or 2144

number: - 012-260991).
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GCVERNMENT NOTICE

- GOEWERMENTSKENNISCGEWING

CEPARTMENT CF JUSTICE

. H.25825 7 Novemcter 1920

A. GUICE-LINES FCR  DEFINING
CFFENCES IN SCUTH AFRICA
. PRCC=Z3S CF GRANTING
INDEMNITY
‘C. TEMPORARY IMMUNITY
D. ENTRY INTO THE REPUBLIC

PCLITICAL

PARCCN AND

INFZ2RMATICN SECGARDING THE ABOVE-
MENTIONED MATTEARS IS PUBLISHED HEAE-
.UNCER FCR CGENESALNQTICE .-

A. GUIDE-LINES FOR DEFINING POUTICAL
QFFENCES IN SOUTH AFRICA

INTRCOUCTION

1.1 In the Groote Schuur Minute the Government
and the African National Congress agreed upon the
establishment of a working group to make recommen-
dations on a definition of paiitical offences in the South
African situation; to discuss, in this regard, time
scales: and to advise on norms and mechanisms for
dealing with the release of political prisoners and the
Ggranting of immunity in respect of political offences to
those inside and cutside South Africa. There is no
generaily acceoted deiinition of *‘political offence’ or
“political prisoner’ in intemational law. What is
generally accepted, however, is that principles

. Ceveloped in the field of extradilion law are relevant in
distinquishing between ‘political offences™ and
“commen crimes’”. The law and practice of states
show that there is now a considerable degree of con-
sensus both as to the types of offence which may in

245—A

DERPARTEMENT VAN JUSTISIEZ
No. R. 2625 7 Novemcer 1820
A. RIGLYNE VIR CIE DEFINIERING VAN POLI-
TIEXE CORTREDINGS IN SUID-AFRIKA
8. FRAOSES CM BEGENADIGING EN VRYWARING
TE VERLEEN
C. TYDELIKE VRYSTELLING
D. BINNEKOMS VAN DIE REPUBLIEK

VIR ALGEMENE KENNISNAME WCRD DIE INLIG-
TING HIERCNCER IN VEREAND MET S0VEAR-
MELDE AAN

I A. RIGLYNE' VIR DIE DEFINIERING VAN POL!-

TIEXE CORTREDINGS IN SUID-AFRIKA

INLEIDING

1.1 Die Regering en die African Natonal Caongress
het in die Groote Schuur-minuut coreengexom om N
werkgroep tot stand te bnng om aanbevelings ie maax
ten opsigte van ‘'n omskrywing van politieke corve-
dings in cie Suid-Afrikaase omstandighede; om in cie
vernand tydskale te bespreek: en om te agviseer
rakende norme en meganismes ten einde die vrylating
van palitieke gevangenes en die veriening van vrywa-
ring ten opsigte van politieke cortredings aan persone
binne en burne Suid-Afrika te hanteer. Daar is geen
algemeen aanvaarde omskrywing van “politieke oor-
treding”” of “politieke gevangene'’ in cie volkereg
nie. Wat egter aigemeen aanvaar word, is dat begin-
sels wat ontwikkel het op die terrein van cie reqg insake

uitlewering, relevant is by die onderskeid tussen “poli-

tlek= cortredings” en “‘gewone _oortredings”. Die
reg en gebruike van state toon aan dat daar nou n
aansienlike mate van konsensus bestaan, sowel cor
die soort cartreding wat in beginse{ as “polities” kias-
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SOVESRNNMENT SAZET

~nrcicie ce ciassiiec as ccoutical 2s wetl 2s 12 the 223 :
2t iagiors wNICh snCuUlc Se raKken intg accouniin cecic-

‘ng wnetner an orfence 1s " zalitical” or Aot
1

1.2 The final recort ¢t
zccected Ty =otn canies, 3s reflected in

Minute ana crovices inter alia:

wig

“The Warking Z.0ug encarses the orincioles and |

‘aciors set out in paragrach 6.5.2 and acceo!s nat

imese will form the basis of guide-iines (o meet the !

Sauth African situation when considering the grant

ot parcon or incdemnity in respect ot salitical |

atfences...

As stated in the Groote Schuur

and other reievant bodies with regard ta the grant
of pardon or indemnity in respect of otfences relat-
ing to them. For this ouroose it shail e free to

‘ormuiate its own guide-iines whicn it will acply in
sucn crganizations, |

cealing with memoers of
groupings or institutions, governmental or other-

wise, wna committed affences on the assumotion |
served or |

that a carucular
cpopaosed.”

cause was Ze:ng

4 -

'3 In isrmuiating these guide-ines the Govern- |

—~ o] - " m th 1 a3 A - ok XS Foa . - i =
ment has corne in mIng tnatin the South Airican siiua ' lings an cotitiska Crganlsas‘es an gr:e:enngs oor die

sion iners are a vanety of insttutons ang Solitical
organizations and groucings acress ine wnole poutical

specirum. in the iNteresis ot the orocess of r2CANCHIA | ~i} menas dat aile persone, cngesg nuile ariliasies, wat

! colitieke  oornragings

fion the Covernment considers it aocrogriate that all
carsens. irrescective of their ariliations, wno have
commitied poiticai cffences in the South African situa-
tion. stould be considered for the grant of carcon or
incemnity. These guice-iines wiil therefore te acplied
wnen deziing with, amongst others, memcers of 3
vanety Of organizations, gJroucings or instituticns,
governmental or cinerwise, wno ccmmitiad salitical
oriences on the assumoticn that a particular cause was
-eing serveq croccosed.

11 The Govemment zcceots that the following |

~izasses of cerscns, whether inside or outsice Scuth
Africa, shouid be taken into account with regard to the
crant ¢f carcon, incemnity cor release golitical

Siralin w

oriences:

el
Tath

(a) Persons already sentenced, includ-
ing persons serving a sentence, per-
sons subject to any suspended sen-
tence, persons awaiting execution of
a sentence or where the case is on
appeal or review. :

Perscns who may be liable to prose-
cution, or who are awaiting or uncer-
going trial.

(c) Persons in detention.

2.2 -=The power 10 pardon is vested in the State Pre-
sident by virtue of section 6 of the Republic of South
Africa Constitution Act, 1983 (Act No. 110 of 1983),

-and section 69 of the Prisons Act. 1959 (Act No. 8 of
1959), and will apply to persons aiready sentenced. i.e.
ciass (a) above: Provided that a person who has teen
sentenced to death and whose sentence was com-

(5)

the Working Grouo was |

‘me Pretcna

Minute, it is |
understood that the Govarnment may in its ciscre- |
:ion consuit other political parties and movements, |

- prem b tem
TR sal i sanmer-

King geneam cencom 12 werg wannasr Zesiul werg of

'n conirecing “zolities’”is aican nie.

1.2

1.2 Cie finaie versiag van cie Werxcroeo 1s, sSos
weerspiee| in gie Pretona-minuut, Jeur teice catye

| aanvaar 2n cecaal onder ancere!:

“Cie Werkgroeo onderskryl cie teginseis en fak-
‘ore in paragraat 5.3.2 uiteengesit en aanvaar 2at
cit cie grondslag sai verm van rigiyne vir ie Suid-
Afrikaanse omstandighede by die gorweqing
van begenadiging of vrywaring ten dosigte vanpo-
litieke corredings .. . -

Soos uiteengesit in cie Groote Schuur-minuut,
word cit aanvaar ¢at cie Regering na sy cordeel
met ander politieke partye en Cewegings en ander
betrokke liggame ocrleg mag pieeg oor die ver-
lening van begenadiging ot vrywaring ten oosigte
van gortredings wat met hulle verband hou. Yir
hiergie doel staan dit cie Regering vry om sy eie
riglyne ta formuleer vir toepassing by die hantefing
van lede van socanige organisasies, groeperngs
of insteilings, staats- of andersins, wat cartredings
geoleeg het in die veronderstelling aat 'n spesi-
‘{ieke coei nagesireef of tzencewerkis.”

4 =

1.3 2y cie iormulering van hiercie rigiyne net die
Regaring cie testaan van 'n verskeicenned van instel-

Reie ooiitieke soaktrum in gedagte gehou. In die
telang van cie croses van verscening 2g cie Regenng

sinne  <Zie  Suid-Ainkaanse
omstandignede begaan het, in 2anmerxing geneem
moet werd by cie veriening van cegenaaiging of vry-
waring. Hiercie riglyne sal gevcigiik lcegepas moet

| word bv gie hantering van, oncer ancere, lede van 'n

verskeicenneid van organisasies, groepenngs of

| insteilings. stzats- cf ancersins. wat cclitieke corre-
| dings cegaan net in cie veroncerstelling aat 'n spesi-

fleke coei nagestreef of taengewerk is.

2.1 Cie Regering aanvaar cat cie volgence klasse
cersone, hetsy tinne of tuite Suid-Atnka, in aanmer-
king ceneem mcet word met metrexking 'St Sege-
naciging, vrywaring of vryiating vir cclitiexe comre-
cings:

(a) Gevonnisde persone, insluitend per-
sone wat 'n vonnis uitdien, persone
oncernewig aan enige cpgeskone
vonnis, persone wat cie tenuitvoer-
legging van 'n vonnis afwag, of waar
die saak op appel of hersiening is.

Persone wat vervolg kan of staan te
word of wat verhoorafwagtend is, of
wat tans teregstaan.

(c) Persone in aanhouding.

22 Die bevoegdheid om te begenadig berus inge-
volge artikel 6 van die Grondwet van die Republiek van
Suid-Afrika, 1983 (Wet No. 110 van 1983), en artiked
69 van die Wet op Gevangenisse, 1959 (Wet No. 8 van
1959), by die Staatspresident en sal loegepas word len
opsigte van reeds gevonnisde persone, le wete klas (a)
hierbo: Met dien verstande dat 'n persaon wat reeds ter
dood veroordeel is, en wie se vonnis ingevolge arukei &

(b)
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atzrms of saction 5 |
e ' .t PGt c.-.,“.r"m.cadv in tarms of |
cic2-iines ce 2nttied o funther consiceraticn in |

f seciocn o3 of Act No. 8 of 1833,

Scecial cower !0 grant incemnity is required in
ard to persons referred to in ctass (b) acove. The
n: cower s certamned n s

', 1920, Secucn S cfthe C':r"mai Procagura Act
, crovices for he stopping of a prosecution ana
-:ay thereiore also Se zpclied. As regards perscns
farred t0 in ciass (c} acove the relevant pcwers oi

raiease are contained in secunty legislation.

2.4 cocument

The procedures contained in this

-2late only to palitical orfences and in no way imoly any |

imitation uoon the general exercise of the powers
mentioned in paragrapns 2.2 and 2.3.

GQuUIDE-LINES

2.1 in gursuance of the z2bove, a set of cuide-lines
3 acootec o be apolied to ail crganizations, groue-

-

12, INsltutions, governmentai or ctherwise, and indi-

22
gl

ls,

".‘aking thess into aczount the fellowing facic

/ 0@ 20proonale in a carticular case, 'wiil be con-

when making a racommendstion for the grant
a&rccn or ingamnity 1n aggropriate casas:

O v o

The motva coif the cfiencar, i.2. wheiner the
cifence was committed for a coliticai motive
(2.g. 0 furtner or oppaose the aims of a potitical
erganizaticn, institution or Socy) or for a perso-
nal motive.

The -context-in -which ‘the offence was ccm-
mittad; in carticular whether it was committed in
tne course of or as part of a poiitical upnsing or
cisturtance, orin reacdion thereto.

The rature of the poiitical ocjective (e.q.
whnether (o force a change in the policy of or 0
overtnrow or desiroy the politicai opponent).

The legal and factual nature of the offence, in-

ciuding its gravity.

-{v) -The objest-and/or objective of the cfence (e.g. -

wnether it was committed against the poiitical
coponent or his property, or directed primanly
against pnvate individuals or property; or was
committed on the assumption that a particular
cause, govemnmental or otherwise, was being
served),

The relationship between the offence and the
political abjective being pursued, e.g. the direct-
ness or proximity of the relationship, or the pro-

. portionality between the otfence and u'le objec-
tive pursued.

The question whether the act was committed in~

the execution of an order or with the approval of
the organization, institution or body concemed.

ucn 2 ¢of the Incem- |

1283 it "7 zericce van cevange-
rS3C s, nig guicTaties i WCEVCIC2 Tierc.2 ag-
zug sal NF."'S C3 ~ercere gorweging incevaoige
arukel :5:: van vwet No. 3 van 1853 nie.

2.3 Scesiale maguging wir cie verfening van vry-
waring worg vere!s 121 opsigte van persone gameid in
klas (b) hierpo. Die Setrokke magsvertening is vervat in
2rukel 2 van cia Wet 2o Vrawanng, 120, Artikel 5 van
cie Stratcroseswet, 1377, maak voarsiening vir cie
staking van vervolging 2n kan dus ook aancewend
word. Met Cetrexking tot perscne vermeld in xlas (c)
hierco, is cie relevanta vrylaungscevcegchece vervat
in veliigneigswetgewing.

2.4 Cie aanbevelings in hrerdne cdekument verwys
slegs na patitiexe cornregings en imoiiseer geensins 'n
Cegerking 0p cie aicemence uitcefening van cie
bSevoegchede gencem in paragrawe 2.2 =n 2.3 nie.

RIGLYNE

3.1 Ter Sereiking van bogencemdce is 'n stel rigiyne
aanvaar vir toeoassing ten oosigte van zlie organisa--
sies, groepe, instellings, staats- of anaersins, 2n ingivi-

g

T —

3.2 Citinacgenome. szl cie vcigende faktora, scos
wat cit (cecasilkk mag wees in 'n cesoncera geval. oor-

weeg worg wanneer 'n 2anoeveling vir <ie hegenaqi-
gIng of vrywaring in tcecasiixe gavalle gemaak worc

(i) Cie motief van gie cortrecer, cit wii s& of gie
conreging met 'n politieke motief geoleeg is (by-
voorceeid cm cie cogmerke van 'n oolitieke or-
ganisasie, instelling of liggaam t2 oevorcer of
teen te werk) of weens 'n persooniike matief.

Cie omstancigchecde waardinne cie corracing
geoleeg is, veral-of die oortrecing geoieeg is in
aie Icop of as ceel van 'n politiexe costanc of
ccroer, of in reaksie daarco.

Die =2ard van cie pclitieke cogmerk (Svveor-
Deeid om 'n beiemswetancermg af te awing.of
om die ooiitiexe teenstanger omver te geai of te
vemietag).

Cie regs- en fefteilke aard van cie oorracing,
inslutend die erns daarvan.

Die doei en/of cogmerk van die oortreding (by-
vooroeeld of dit gerig was teen 'n poiitieke
teenstancer of sy eitendom, of pnmer geng was
teen privaat incdividue of eiendom; of Gepleeg is
in die veronderstelling dat 'n spesifieke ocog-
merk, staats- of andersins, gedien is.

Die verband tussen die cortreding en die poli-
lieke cogmerk wat nagestreef is, byvoorbeeld
die direktheid of aanwesigheid van die
verwantskap of die proporsionalitéit fussen die
oortreding en die cogmerk wat nagestreef is.

' Die vraag of die daad gepleeg is in uitvoering
van 'n opdrag of met die goegkeurnng van die
betrokke organisasie, instelling of liggaam.




.1 Tne granung of carcon or .acemnity in terms cf

‘ne acove-mentioned guice-ines wiil cnly he consid- |
2red n rascect of coltical ofences ccmmitt2g cn or |

cefgre 12:20 on 8 Ccicoer 1520.

(]
U=

.0 ihe nterest ot meving 3s sceecily as possitle
warcs a necctiated ceaceful coiitical setttement, un-
certook in the ccntext ¢f the agreements reacned, (0
susgenad zil armed action ana related activities with
immeagiate erfect, The rate 2t 'which gregress is mace
unger carzgracn 3 ctf the Preteria Minute wiil thereicre
Sovicusiy cetermine e !ime scaies within wnich in-
c2mmity C2n Ce granted ang priscners can te released.

The mora cifiicuit cases ana esoecially offences invoiv- |

‘ng elements of viclence cr acts greparatory ta viclence
~il only oe considered once it is apparent that the
orincicies ana the undertakings in the Groote Schuur
zng Prefcna Minutes are De:ng ccmolied with, or to the
2xtent nat other organizzations cr individual persons
ccmmut themselves (0 ceaceful solutions and devel-
ccment.

hY;

ECHANISM

Consulting Eodies

wn
—

(1Y)
w
[¥]

=Xec
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in zocroonate cases with wise advice and 1o
cemensirate mhat the interest of ail parties are teing
taken into account in as objective a manner as
cossicle. :

5.2 A togv or cedies wil now te cznstituted in

3. PROSES CM BZGZNACIGING EN VRYWARING
TEVERLE=N

[ = — e

TYDSKAAL

2.1 Cie secenadiging of vrvwaring ccreenkomstig
Sogenoemce nglyne sal slegs conveeq word ten oo-
sigie van pautieke 00rirecings wat co ot voor 12:00 op

| 3 Cktoter 1290 gecieeg is.

1 3 2f the Pretoria Minute the ANC |

=.2 In caragraal T vzn cie Pretena-minuut het cie

ANC, in belang caarvan cm so gau moontlik na 'n
oncernancelce vreecsame politiese  skikking e
Seweeg, cncemeem om in cie kontexs van cie coreen-
<omste wat Sereik is, alle gewapence en verwante akti-

| ~ieite op te skort met cnmiccellike erfek. Die temgca

waarieen vorcering gemaak word ingevolge paragraat
S van cie Pratona-minuut sal dus coglopend die tyc-
s«aal waaroinne vrywanng verleen kan word en ge-
vangenes vrvgelaat kan word, tecaal. Meer ingewik-
kelde gevalle, veral cortredings waarby elemente van
geweld betrokke is. of vooroereidende handelinge tot
geweld, sal slegs corweeg word sodra dit duideiik is dat
Cie begirseis en cndernemings in die Groote Scauur-
2n Pretoria-minute nagekom word of tot cié mate waar-
0e ander orcanisasies of inaividue nulleself tat vreeg-

| same oplessings 2n onnwikkeling versind,

The granting of zargon or indemnity in resoect
oeciiic ctfenca or 3 calagory of oifencas, is zn |
utive governmental funcicn. Cansuiting 2cdies |
inciudaa In (N2 macnansm {C oravide the executiva |

‘2rms cf the Segulations issued under section 3 of the |

‘ngemnity Act, 1220, cansisiing of a convener 'with ad
~cc zoocintments
ngwith saricular oifences (or categenes ct orfences),

Categories of persons

3.1 Uncaoncitional indemnity wiil now be grantad to
ihe following categories of cersans:

(a) Persons wno left South Africa witheout being in
possession of valid travel documents. Such in-
cemmty wiil be granted on an individual basis.
ailernauvely per a list ot names.

Persons who left South Africa at a place other
than a port referred to in section 2 (b) of the
Ceoarture from the Union Regulaticn Act. 1353
(Act No. 24 of 1953).

6.2 Recommendations relating to the identfication
of furnther categones may be mace by interested per-
sons and shail be considered by the Executive in
accordarice with the guide-lines referred to in para-
araph 3 above. The consulting body or bodies may be
approached for advice when dealing with categories of
offences.

from concerned grouos wnen caal- |

MEGANISME

i Aaacglegingsiigcame

3.1 Begenaciging of vrywaring ten oosigte van
soesiiieke oontrecing of 'n kaiegore van cortredings, is
'n uitvoerence regenngsfunksie. Raacolegingsiiggame
word Oy cie meganisme ingesiuit om cie uitvoerende

| cesag met wvse raad ie bedien en aan te toon dat die

belange van zile partye so cojektief moontlik in azan-
merking ceneem word.

5.2 'n Licgazam of liggame sal nou saamgestel
waord ingevolge cie Reculasies uitgevaaraig oncer ari-
xel 3 van aie Vet oo Vrywanng, 1920, Sestaande uit 'n
sameroecer met 3d Noc-aanstellings uit belangnes-
cende groece wanneer met scesiieke conracings (cf

| xategones< van cortredings) genandel wora.

Kategerie€ van persone

5.1 Cnvocrwaardelike vrywaring sal nou aan die
volgende kategerieé van persone verieen waord:

(a) Persone wat Suid-Afrika veriaat het sonder dat
huile in besit van geldige reisdokumente was.
Sodanige vrywaring sal 0o 'n individuele basis,
altematiewetik per naamlys, verieen werd.

Persone wat Suid-Afrika veriaat het op 'n ander
plek as by 'n toegangspoort soos bedoel in arti-
xel 2 (b) van die Wet tot Reéling van Vertrek uit
die Unte, 1955 (Wet No. 34 van 1953).

5.2 Aanbevelings wat betrekking het op die idenufi-
sering van verdere kategorieé kan deur belangheb-
bendes gemaak word en sal deur die Uitvoerende Ge-
sag oorweegq word coreenkomstig die riglyne waarma in
paragraaf 3 hierbo verwys word. Die raadolegingslig-
gaam of -iiggame kan genader word vir advies, wan-
neer met kategore€ van oortredings gehandel word.
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is racommencead that such a gersen shouid
incemnity ¢N an ncivicuai casis in the man-
<

ted herausaer,

lnaividual persons

=1 n orcer !0 faciitate and expecite apcticaticns
‘=r indemnity on an incividuai basis, all acoiicauons
must please e acdressed 1o the Cliice for Indemnity,
‘mmunity ana Release, Private 8ag X833, Pretona.
2201 (Tel. 322-8302; Fax numoer 21-1922).

7.2 An aopiication form which must be used by per-
sons who want to apoly for indemnity, is avaiiable at the
-~ave-mentioned 2ddress. A specimen thereof is cen-
zined in Annexure A, and ccoies may te ootaineg at
‘ne orfice referred toin paragraon 7.1 aoove.

- -

=3 i the acolicant is 2 memaoer of an organization,
~2 smould channei his zogticaticn througn the argani-
-=ztion-concerned. The crganizaticn snouid also make
z racommenaaton.

T4 The Desanment cf Justice wiil process the 2o-
siicztions to the State Prasicent.

7.3 Should the State Prasicent turn cown an anoli-
=zucn for incemnity, the acpiicant snall have the nght
‘3 rasquest that nis application be referred 0 the
consulting tody to advise the State President on the
mztter. The ccnsulting cody wiil then investigate the
—azer and ‘hereaiter refer it back to the State Presi-
zentlcgather with its reccmmencaticn.

Criminal trials

3.1 The grocess set out in these guide-iines shall
“Ct be construed as oreciucing an Attorney-General, in

v anproprate case, from continuing with a oresecu-
ion. The State President may at the conclusion of such
‘ral or in the ccurse of proceedings or at the conciusion
‘nereof exercise the powers referred to in paragrach
2.2 or 2.3 aoove. Tne issues of posmonement ana
zranting of bail remain entirely within the juns-
cicional. sphere of the Ailtomeys-General ang the
caurts of law.

3.2 In maners where the police have already
investigated a case against a person who 2pplies for
ingemnity and the decision of the Attarney-General
wnether or not to prosecute is pending, the Attomey-
General's decision and comment shall also e
submitted to the Slate President. In matters where the
Attomey-General has aiready decided (o prosecute a
cerson concemed, but where the case against the
cerson has not as yet commenced, or where the case
nas commenced, but has not been finalized, the
Attomey-General’'s comment shall also be suomitted to
ine State President. In this regard attention is aiso
cirected to paragraph 4.1 of this document.

beveel dat so 'n persoon 2ansdes Om Vyrwarng
00 'n incividuele basis s0Qs wat higroncer utsancasit
wWOorg.

Individuele persone

7.1 Ten einde aansceke om vrywanng ¢o 'n incivi-
cduele basis sover moontlik te vergemaklik en ceszce-
cig, moet alle aansoeke assenlief aan die Kantoor vir
Vrywaring, Vrystelling en Vrylaung, Privaatsak X335,
Pretora, CCA1 (Tel 323-8302; ‘aksnommer 21-1522),
geng word.

7.2 'n Aansoekvorm wat deur persone wat om vry-
waring aansoek doen, georukk moet word, is 2y
sostaande adres beskikbaar. 'n Vooroeeid caarvan
worg vervatin Byiae A.

7.3 Incien die acoiikant lid van 'n organisasie is,
nehcert hy sy aanscek caur die betrokke crganisasie
ta kanaliseer. Die organisasie Cencort COK 'n zande-
veling te maak.

—.4 Die Denartement van Justisie sal aansoeke na
die Staatspresicent grasasseer.

7.5 Indien cie Staatsoresident 'n zanscex cm vy
waring sou weter, is die aoplikant geregtig om (e ver-
soek dat sy aanscek aan die raagolegingstiggzam
voorgelé word om die Staatsoresident oor cie aange-
leentheid te adviseer. Die liggaam sal dan die zance-
leentheid ondersoek en cit daarna na die Stzaisprasi-
dent terugverwys igzame met sy aanceveiing.

e

Strafsake

3.1 . Die proses soQs uiteengesit in niercie rigivne
moet nie vertolk wora as synce cit 'n Prokureur-
generaal vernoed in enige toeopasike saax om 0
vervolging voort te sit nie. Die Staatsoresicent kan na
afloop van so 'n vernoar of in die loop van enige verrig-
tinge, of by die be€inaiging daarvan, sy bevoegcheae
soos in paragraat 2.2 hierbo vermeid, uitoefen.
Aangeleenthede soos die uitstel van sake en cie
verlening van borgtog bly steeds geheei en al binne cie
junisdiksionete pevoegaheid van die Prokureurs-gener-
aal en die geregsnowe.

‘8.2 In aangeleenthede waar die polisie reeds 'n-
saak teen ‘n persoon wat aansoek vir vrywaring coen,
ecndersoek het en cie besiuit van die Prckureur-
generaal om te vervoig al dan nie nog hangende is, sal
die Prokureur-generaal se besliuit en kommentaar cok
aan die Staatspresident voorgelé word. In sake waar
die Prokureur-generaal reeds besiuit__het om die
betrokke persoon te vervolg, maar waar dié saak nog
nie ‘'n aanvang geneem het nie, of waar die saak reeds
'n aanvang geneem het, maasnog nie.voitooi is nie, sal
die Prokureur-generaal se kommentaar ook aan die
Staatspresident voorgelé word. In hierdie verband
word aandag ook op paragraaf 4.1 van hierdie
dokument gevestig.



Persans
T2venthelese want ‘g \2TICCrary anter ke Seoudlic wain
/2w 13 he zromeciion casututional
lutions in South Africa. | r o fzcilitate and

2meorary immunity
se of the zcolica-
This form wiil e
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'SfM Cntained in Annexure 3.
cutlisheg in znd cacies
nereot are availasie at tne Chice for indemnity,
mmAuty and Selease, Private 8ag X833, Pretora,
CC01.

O. ENTRYINTO THE REPUBLIC

1. Apart from the 200ve all cersons abroad must
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KANTOOR VAN DIE STAATSPRESIDENT | STATE PRESIDENT'S OFFICE
No. 1095. 17 Mei 1990 Nl No. 1095. 17 May 19"
Hierby word bekend gemaak dat die Waarnemende | It is hereby notified that the Acting State President h

Staatspresident sy goedkeuring geheg het aan die onder- | assented to the following Act which is hereby publish
staande Wet wat hierby ter algemene inligting gepubli- ‘ for general information:—
seer word:— s

No. 35 van 1990: Wet op Vrywaring, 1990. \ No. 35 0f 1990: Indemnity Act, 1990.




No. 12470 STAATSKOERANT. 17 MEI 1990

Wet No. 35, 1990 WET OP VRYWARING. (v

WET

Om voorsiening te maak vir die veriening van tydelike vrystelling of permanente
vrywaring; en vir bykomstige aangeleenthede.

(Afrikaanse teks deur die Waarnemende Staatspresident geteken. )
(Goedgekeur op 15 Mei 1990.)

Aanhef

ADEMAAL onlangse wéreldgebeure en binnelandse realiteite geleenthede
geskep het vir versoening en 'n gesamentlike soeke na gemeenskaplike
doelwitte en vreedsame oplossings in Suid-Afrika:

EN NADEMAAL die verloop van gebeure daartoe gelei het dat kriminele

aanklagte teen en arrestasies van 'n aantal persone hangend of moontlik is:

EN NADEMAAL dit nou nodig geword het, ten einde versoening teweeg te bring

en vreedsame oplossings te vind, om van tyd tot tyd tydelike vrystelling of
permanente vrywaring van arrestasie, vervolging, aanhouding en geregtelike ver-
rigtinge aan sodanige persone te verleen:

WORD DAAR DERHALWE BEPAAL deur die Staatspresident en die
Parlement van die Republiek van Suid-Afrika. soos volg:—

Staatspresident kan tydelike vrystelling verleen

1. (1) Die Staatspresident kan. indien hv van oordeel is dat dit nodig is vir die
bevordering van vreedsame konstitusionele oplossings in Suid-Afrika of die on-
belemmerde en doeltreffende regsadministrasie. by kennisgewing in die Staars-
koerant aan enige persoon die vrystelling in subartikel (2) vermeld. verleen, hetsy
onvoorwaardelik of op die voorwaardes wat hy goedvind.

(2) Geen proses, hetsy siviel of strafregtelik. word in enige geregshof ingestel of
voortgesit teen enige persoon aan wie sodanige vrystelling verieen word. gedurende
die tydperk wat in sodanige kennisgewing ten opsigte van hom bepaal word. ten
opsigte van enigiets deur hom gedoen of nagelaat op 'n datum voor die aanvang van
daardie tydperk nie, en so 'n persoon word nie gedurende sodanige tydperk
ingevolge enige wet aangehou ten opsigte van 'n handeling of versuim te eniger tvd
voor die aanvang van daardie tydperk nie.

Staatspresident kan vrywaring verieen

2. (1) Die Staatspresident kan by kennisgewing in die Staatskoerant vrywaring
verleen aan enige persoon of kategorie van persone, hetsy onvoorwaardelik of op die
voorwaardes wat hy goedvind. ten opsigte van enige gebeure of kategorie van
gebeure in die kennisgewing vermeld.

(2) Geen proses, hetsy siviel of strafregtelik, word in enige geregshof ingestel of
voortgesit teen enige persoon aan wie vrywaring ingevolge subartikel (1) verieen is,
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INDEMNITY ACT. 199 Act No. 35, 199

ACT

To provide for the grant of temporary immunity or permanent indemnity; and for
incidental matters.

(Afrikaans text signed by the Acnng State President.)
(Assented to 15 Mayv 1990.)

Preamble

HEREAS recent world events and domestic realities have created opportu-

nities for reconciliation and a joint search for common goais and peacerul
solutions in South Africa;

ND WHEREAS the course of events has resulted in criminal charges against
and the arrest of a number of persons being possible or pending;

ND WHEREAS for the sake of reconciliation and for the finding of peaceful
solutions it has now become necessary from time to time to grant temporary

immunity or permanent indemnity against arrest. prosecution. detention and legal
process to such persons:

E IT THEREFORE ENACTED bv the State President and the Parliament ot
the Republic of South Africa. as follows:—

State President may grant temporary immunity

1. (1) The State President may, if he is of the opinion that it is necessary for the
promotion of peaceful constitutional solutions in South Africa or the unimpeded and
etficient administration of justice. by notice in the Gazerre grant to any person the
immunity referred to in subsection (2), either unconditionally or on the conditions he
may deem fit.

(2) No proceedings, either civil or criminal. shall be instituted or continued in any
court of law against any person to whom has been granted such immumty, during the
period stipulated in such notice in respect of him, in respect of anything done or
omitted by him on any date prior to the commencement of that period. and such
person shall not be detained during such period in terms of any law in respect of an
act or omission at any time prior to the commencement of that period.

State President may grant indemnity

2. (1) The State President may by notice in the Gazerre grant indemnity to any
person or category of persons. either unconditionally or on the conditions he may
deem fit. in respect of any event or category of events specified in the notice.

(2) No proceedings, either civil or criminal, shall be instituted or continued in any
court of law against any person who has been granted indemnity in terms of
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ten opsigte van die gebeure in die betrokke kennisgewing vermeld nie. en so 'n
persoon word nie ingevolge emge wet ten opsigte van daardie gebeure aangehou nie.

Regulasies

3. (1) Die Staatspresident kan regulasies uitvaardig oor emige aangeleentheid
waarop hierdie Wet betrekking het indien hy dit nodig of diensug ag om die
oogmerke van hierdie Wet te bereik.

(2) Enige regulasie wat uitgawe uit die Staatsinkomstefonds tot gevolg het. word

uitgevaardig na oorlegpleging deur die Minister van Justisie met die Minister van
Finansies.

Voorbehoud

4. (1) 'n Artikel van hierdie Wet hou. behoudens die bepalings van subartikel (2),
op om van Krag te wees na die verloop van een jaar vanat die inwerkingtreding van
daardie arukel, maar dit raak nie die vroeére werking van daardie artikel of enige
vrystelling of vrywaring wat daarkragtens verleen is nie.

(2) Die tydperk in subarukel (1) vermeld, kan deur die Staatspresident by
proklamasie in die Staatskoerant vir een jaar op 'n keer verleng word: Met dien
verstande dat 'n tweede of daaropvolgende verlenging slegs met die instemming van
al drie Huise van die Parlement geskied.

Kort titel en inwerkingtreding

5. (1) Hierdie Wet heet die Wet op Vrywaring, 1990. en tree in werking op 'n
datum wat die Staatspresident by proklamasie in die Staatskoerant bepaal.

(2) Verskillende datums kan aldus ten opsigte van verskillende bepalings van
hierdie Wet bepaal word.
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INDEMNITY ACT. 1990 Act No. 35, 1990

subsection (1), in respect of the events specified in the said notce. and such person
shall not be detained in terms of any law in respect of those events.

Regulations .

5. (1) The State President mav make regulations regarding any matter to which
this Act reiates if he considers 1t necessary or expedient so as to achieve the opjects
of this Act.

(2) Any regulation which results in expenditure from the State Revenue Fund shall
be made after consultation by the Minister of Justice with the Minister of Finance.

Saving

4. (1) Any section of this Act shall, subject to the provisions of subsection (2).
cease to have effect after the expiry of one vear from the commencement of that
section, but it shall not affect the previous operation of that section or any immunity
or indemnity granted in terms thereof.

(2) The period referred to in subsection (1) may be extended by the State
President by proclamation in the Gazere for one year at a ume: Provided that a

second or subsequent extension shall oniy take place with the concurrence of all
three Houses of Parliament.

Short title and commencement

5. (1) This Act shall be called the Indemnity Act. 1990, and shall come into
operation on a date fixed by the State President by proclamation in the Gazerze.
(2) Different dates may be so fixed in respect of different provisions of this Act.



