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This initial draft has been prepared on the basis of the written brief given to theTechnical Committee on behalf of the Multi Party Forum.

( Addendum D : Proposals to the Negotiating Council on the appointment of TechnicalCommittees. and their Terms of Reference on certain matters arising from theConsolidated Document, Planning Committee : 26 April 1993)

The Preamble indicates in general terms the ambit and purposes of the Act. and thatthe Independent Electoral Commission will. in terms of the present draft. aswmeresponsibility for the conduct of democratic national elections for a new Parliamentto function in terms of an Interim Constitution. As noted in the PlanningCommitteels Brief. where regional elections are involved. new formulations will haveto be considered. Consequently these fall outside the ambit of the present draftalthough the South African Govemmentls submission envisages a broader context forthis legislation.

Section 1 contains the definitions of the key terms used in the Act.

Attention is drawn to Section 1.8 in which a definition of "Eligible Voters" has beenincluded. This definition confers the right to vote upon all South African citizens of18 years and over. including citizens of the TBVC states, and only excludes personsfrom the right to vote. by reason of criminality, mental disorder and other provisionsof the Act or Regulations to be promulgated under the Act. As noted in footnote 2of the draft Act. certain submissions were made to the Technical Commlttee to theeffect that prisoners should be entitled to vote. This is a policy consideration onwhich the Technical Committee will require guidance from the Negotiating Council.

Section 1.17 contains a definition of "The Transitional Elections". which states thatthe Act applies only to the elections of a new parliament.

Section 2 provides. however. that the Act will remain in force until such time as itis repealed by Parliament. Until so repealed. it will be possible for a newIndependent Electoral Commission to be reconstituted in terms of the Act. in orderto perform similar functions in respect of any future election or Referendum. as thecase may be.

Section 3 is intended to ensure that the Act and Regulations promulgated thereunderby the Independent Electoral Commission. in respect of the conduct and supervisionof the Transitional Elections. will override any other statute or regulations whichmight be in conflict therewith. Theoretically, it might have been preferable toundertake an audit of every Act and regulation on the statute book. and to repeal oramend any conflicting provision specifically. However. such an audit would be time-consuming and probably impracticable given the present time constraints. Section 3
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Section 6 ensui'e that the Commission should functxon as an institution independent

present draft makes provision for the secondment of representatives from accredited

international organisation and/or foreign governments. The number of such

international representatives has been left open, and guidance IS also sought in respect

of their status. ( For example. whether they should serve merely as observers or as
Section 7.3 indicates criteria for eligibility of members or' the Commission. No
person who has held political office. (meamng, an appointment or position, whether '

involving remuneration or not, in the service of a political party or organisation

not be eligible to accept appointment to any public office (meaning, remunerated

position tn the service of the State or of a parastatal) for a period of three years
Commxssion. but aJso that members are perceived as impervious to political pressure.

including future beneflt or advantage.

Confirmation bv the Commission that the Transitional Elecuons have been

the fmal determination by the Corhmtssxon of all issues and disputes which
mtght have ansen in consequence of the Elections.
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Section 9 deals with the circumstances in which a member's appointment can be
terminated. This includes resignation by the member. and the withdrawal of the
official nomination of any international representative. Application for the removal
of a member can also be made to the Appellate Division of the Supreme Court by the
State President. the Transitional Executive Council. or any registered political party
or one hundred eligible voters: provided that insofar as such party or voters are
concerned. the Chief Justice must first give leave for such application to be brought.
The Appellate Division can order the removal of a member of the Commission only
in the event of serious misconduct or incapacxty bearing upon a member's fitness for
office. This would include continued ill health. and a material breach of the pre-
conditions and qualifications referred to in Section 7 (see paragraph 10 above), or any
other substantial reason which the Court considers inconsistent with the members
continuation in office. The application must be heard by the Chief Justice and not
less than six (6) other Appeal Court judges.

 

.. Section 10 deals with the remuneration and conditions of appointment of members of
the Commission.

13. Section 11 states that the Commission may be reconstituted. if necessary in order to
undertake the same or similar functions and responsibilities in respect of future
elections which may be called in terms of the Constitution. The nomination and
appointment of members of a reconstituted Commission shall be effected by the State
President upon the advice of Parliament. acting in terms of a resolution passed by the
same majority as is necessary to amend the Constitution. If parliament is deadlocked,
and unable to establish the required majority to nominate a new Commission. then the
deadlock breaking mechanism is that the nomination and appointment of the
reconstituted commission will be effected by the State President. on the advice of a
majority decision of the full bench of the Appellate Division. comprising the Chief
Justice and not less than six (6) other Appeal Court judges.

14. Sections 12-15 deal with procedure. administration. Financial accountability and a
Guarantee by the State for the commitments of the Commission. 

U
I Section 16 deals with the powers. duties and functions of the Commission. In

particular it is envisaged that the Commission shall set up three (3) separate
Directorates. viz: an Election Administration Directorate. an Election Monitoring
Directorate and an Election Adjudication Directorate. The Commission shall be
entitled to co-opt suitably qualified persons including nominees from accredited
international organisations to assist these Directorates.

Section 16.4 provides that each Directorate shall operate independently of the others.
but will be accountable and subject to the overall management and control of the
Commission.  

16. Section 17 sets out the responsibilities of the Election Administration Directorate.
including the role of voter education. determining the eligibility and identification of
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voters. the enforcement of an electoral Code of Conduct, administering the obligation

to disclose the receipt and source of each Financial contribution to a political

campaign in excess of R1.000.00: and the promulgation of regulations governing
political advertising, to be determined in consultation with the Independent Media

Commission. It should be noted that the administrative details involving proof of

eligibility and identification of voters has not yet been specified. and will require

further consideration and technical advice. Guidance is required from the Negotiating

Council whether detailed prowsions are to be included in this Act or left to the

Commission to determine. in view of the obvious need for substantial amendments
to the existing Electoral Act. Provision is made for an eleCtoraJ Code of Conduct to
become Schedule A to this Act. This Code has not yet been drafted by the

Committee. which has thus far received only two draft submissions from the
negotiating parties in this regard.

Section 18 provides for the Election Monitoring Directorate. In partieular Section
18.2 envisages that this directorate shall have investigative powers. including the tight
to issue and execute search warrants. and to seize items as evidence of alleged
infringements of the electoral Code of Conduct.

Section 19 provides for the responsibilities of the Election Adjudication Directorate.

Section 19.1 provides that this Directorate shall serve as the final arbiter of claims.

issues and disputes affecting the campaign. conduct and results of the Transitional
Elections. save that there is to be a tinal right to appeal to the Commission.

Section 20 deals with the Commissionls final adjudication of the election results. It
is provided that the Commission shall be required within a period of 21 days after

completion of the ballot. to determine and certify the final results of the Transitional
Elections. and to declare whether, and if so to what extent. such elections have been

conducted in a manner which has been substantially free and fair. Section 20.2

provides that a simple majority is not sufficient to certify the result of the election.

and a majority of at least eight (8) members is required. In the event that the

Commission finds that the poll was partly unfree and unfair. Section 20.3 empowers

it to implement such steps as it may deem appropriate in order to achieve a free and

fair election result. This could enable the Commission to take limited action in a

particular region, without having to hold a completely new national election. in the
event that there were unacceptable conditions in a limited area of the country only.

Section 21 provides that the Commission's decisions are not subject to appeal. but

may be reviewed by a Provincial Division of the Supreme Court. or with the leave

of the Chief J ustice by the Appellate Division.

Section 22 provides for the succession of the rights and prerogatives of the Forum
firstly by the Transitional Executive Council. and ultimately by Parliament.

Section 23 empowers the Commission to delegate any of its powers. save only for
its' duty in respect of the final adjudication of the election results.
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Sections 24-28 deal with electoral offences. and have been drafted along the lines of

the existing provisions of the Electoral Act.

Section 29 prohibits the conduct of opinion polls during a period of six (6) weeks

prior to the date of commencement of the Transitional Elections. (In terms of the

present Electoral Act. the effective period of the prohibition is six-and-a-half weeks).

There have been submissions to the effect that this period should be shorter. say two

(2) weeks. Guidance is required also in reSpect of this matter.

Section 30 protects the secrecy of voting from disclosure in court proceedings.

Section 31 exempts the Commission from liability for fiscal duties. taxes and fees.

Section 32 empowers the Commission to promulgate regulations. and penalties for

contraventions. It also empowers the Commission to prescribe voting forms and

other necessary documents.

Section 33 provides that upon advice of the Forum. the Council or Parliament. the

State President may declare this Act applicable to the holding of a Referendum. which

could be conducted either nationally. or in any particular region/s. and on any

specu'ied issues.

Section 34 contains the Short Title of the Act.
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1 FIRST DRAFT

SUBMITTED BY THE TECHNICAL COME ON THE INDEPENDENT

ELECTORAL COMMISSION TO THE NEGOTIATING COUNCIL

 

21 MAY 1993

THE INDEPENDENT ELECTORAL COMMISSION ACT

To provide for the establishment of an Independent Electoral Commission

to assume responsibility for the conduct, supervision, monitoring and

evaluation of national elections to be conducted in order to facilitate the

democratic election of a new Parliament to function in terms of an Interim

Constitution; and to provide generally for the necessary powers. functions.

duties and procedum of the Commission. and for a Code of Conduct

binding upon all political parties: and for related matters arising from and

connected with the elections.
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1 . Definitions

In this Act.

1.1

W

TA N APPLI F TH ACT

unless the context indicates otherwise :

" Accredited International Organisations" means the United Nations. the

European Economic Community, the British Commonwealth. the

Organisation of African Unity and any other international organisation so

designated by the Forum. or the Council. or the New Parliament.

"Chief Executive Officer" means a person appointed to such office by

the Commission.

"The Electoral Code of Conduct" means the Code of Conduct

binding upon political parties in terms of 17.6.

"CODESA" means the Convention for a Democratic South Africa.

"The Commission" means the Independent Electorate Commission

constituted or reconsdtuted in terms of this Act.

"The Council" means the Transitional Executive Council to be

established in consequence of special legislation enacted in imple-

mentation of decisions and agreements reached by the Forum.

"Eligible Candidates" means any Eligible Voter who is not serving a

current term of imprisonment, and who has not been disqualified from

voting by order of the Commission in terms of this Act or by the Court.
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1.8 "Eligible Voters" means all South African citizensL of 18 years and

more. including citizens of the TBVC States. with the exception only of

such persons as may be disqualifted from voting by reason of

criminalityz, mental disorder3 or other provisions of this Act and of the

Regulations.

"The Independent Media CommiSSion" means the commission charged

with responsibility for control of public media in terms of the A t.

"The Forum" means the Multi-Party Negotiating Process constttuted in

order to resume the constitutional negotiations commence
d at CODESA.

"Parliament" means the new Parliament to be dated as a result of the

Transitional Elections. to function as the sovereign legislature in terms of

an interim Constitution and to draft and enact a new Constitution for the

Republic. 
 

The ANC subtmsston (Sectxon 5.2 et seq) envnsages a specml deemmg prowsxon m relatxon to

cttmensmp wmch mcludes birth tn South Afnca. at least one parent bemg South Afncan. mamage

to a South African. or contmuous resudence tn South Am'ca for at lest fwe years.

The term "cnmmahty' is used at this stage merely to highlight the need for the Forum to address

the pnncxple involved. The Electoral Act (Sectton 4) contams an extenswe debarment from

votmg of persons convncted of cnmmal offenses. The ANC suggeSts that thus debarment be

confined to persons convncted of corrupt or illegal practices under this Act. Lawyers for Human

Rights m their subnnssxon suggest that at least tn respect of the Transmonal Electtons. pnsoners

be given the nght to vote and that thetr future vottng nght be detenmned by the constttutnon

Mg body.

It is envisaged that the appropriate prows'xon of the Electoral Act (Sectton 4(2)) be mcorporated

by reference as envxsaged tn terms of 17.17.
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1" "New DefinitionIN

1.12 "Political Office" means any appointment or position. whether involving

remuneration or not. in the service of a political party or organisation

within the Republic.

1.13 "Public Office" means any remunerated position in the service of the

State, or of any corporate body or other institution. which is owned

and/or controlled. whether directly or indirectly by the State.

1.14 "The Regulations" means the Regulations promulgated in terms of this

Act.

1.15 "The Republic" means the Republic of South Africa. including the

TBVC States?

1.16 "The TBVC States" means those areas which formerly constituted a part 
of the Republic and are presently governed in terms of Constitutional

legislation establishing Transkei. Bophuthatswana. Venda and Ciskei

respectively.

1.17 "The Transitional Elections" means the elections to be conducted for a

new Parliament in terms of this Act.

1.18 "This Act" includes the Regulations prescribed thereunder.

  It is suggested by the Gender Advisory Commttee that a definition be included in all such
legislation defining "Persons1 as meaning both men and women.

The Technical Committee has assumed that there Will be agreement by all the TBVC States for
the mclusmn of thetr Citizens for purposes of the Transitional Elections.
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Application of this Act

The provisions of this Act shall apply initially in respect of the Transitional Elections.

but shall remain in force in respect of future electionsb. notwithstanding the

dissolution of .the originally constituted Commission, until formally repealed by

Parliament.

Binding on the State

This Act and the Regulations to be promulgated thereunder shall be binding upon the

State. and to the extent that its provisions may conflict with the inherent powers of

the State or with the provisions of any other Statute. it shall supersede and override

any such powers and provisions insofar as they may relate to the conduct and

supervision of national elections. and other matters dealt with in terms of this Act.-

 

The South African Government in its subnnssron envrsages the application of the Act. and the

junSdlCllOn of the Commisswn. as applicable to a broad category of elections. mciudmg national.

regional and other elections for the appomtrnent of any 'board. body or institution of any

authontvf

Members of the Technical Committee have expressed concern with regard to the possibly

unmtended ambit of this overnding provrsmn. However. the broad theme appears to be in

accordance Wllh the Committee's brief and the parties' individual submissrons. Clearly there has
not been tune to undertake an adequate audit of legislation which could be affected by this
provrsron.

The appropriate constraints on the powers of the Commission tn relation to the Courts and

ethttng laws need to be clearly defined. In the ANC subrmssron. it 15 proposed that the

Commission have power to promulgate regulations. repealing and mending any exrstmg law. and

power to direct government authorities. including the police and defence force "to perform and

execute tasks" necessary for the implementation and conduct of the election.
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Establishment of Commission

There is hereby established a body3 to be known as "THE INDEPENDENT

ELECTORAL COMMISSION". which shall be a jurisdc person.

Objects of Commission

The objects of the Commission shall be to administer and conduct a free and fair

democratic electoral process for the new Parliament, and to assume plenary executive

powers in respect of the Transitional Elections. including responsibility for

registration of voters and political parties: supervision of the electoral process:  monitoring and evaluation of the process: determining the results thereof: and

adjudicat'mg issues affecting the Transitional Elections and the conduct of political

parties during the course of such Elections.

Independence of the Commission 
6.1 The Commission shall function as an institution independent of and separate

from the State. the Government, the Council. or any subordinate Ministryt

local authority, sub-council. department or organ thereof.

In respect of all matters affecting the organisation. conduct and supervision

of the Transitional Elections. all powers of the State and

such other bodies as are referred to shall be deemed to have been derived

 

The IFP/KwaZulu Governments submissnon envisages a plurality of Commssions to be

separately established Ln respect of each State Within a Federal context. 
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from and shall be subordinate to the Commission.9

Notwithstanding the aforegoing, the Commission shall have a duty to submit

written reports upon its acts and decisions to the State President. which

reports shall be simultaneously delivered to the Forum or the Council. and

shall represent public documents.

7. Composition of the Commission

7.1 The Commission shall comprise not less than10 seven (.7) nor more than

eleven (11W, members appointed by the State President;2 upon the

advice of the Forum. who shall be respected and suitably qualified

persons representing a broad cross-section of the population. and who are

themselves eligible voters: on condition that the composition of the

 

The PAC submission recommends that the Commission be subordinate only to the Councd which

shall have power to raufy and/or amend its demsnons.

The Techmcal Committee has expressed some concern as to whether the number of members

should be defined specnhcally or left wtthm a range. As drafted. the Statute requnres that the

State PreSIdeut's discretion be exercxsed on the advnce of the Forum or Councxl. as the case may

be. However. the appomtment of additional members dunng the progress of the electxons could

Ewe nse to contenuon.

The Democratic Party proposes either a Commission of 26 members. compnstng: "Non-Pamsan

Commissioners from civil somety". one of whom shall be nommated by each delegatton

panlcipattng tn the Forum. or a commssnon of 7-l1 members selected by a neutral selection

body.

In the SA Government submission (Section 4(1)(b)) i! is suggested that the State Fresndent should

make appointments "from the names submitted to the State President by the Councxl'. The

Cornumtee has assumed that the State Pmndent does not have an independent discretion to select

names from a list.  
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Commission may also include13 not more than ......... persons seconded

for this purpose by Accredited International Organisations and/or foreign

Governments. and approved for appointment by the Forum."4
:
1

I
J No person who has held Political Office during a period of three years

prior to the date of the Transitional Elections. shall be eligible to serve

as a member of the Commissionlsz and upon ceasing to be a member

of the Commission for any reason. no person shall be eligible to accept

appointment to Public Office for a further period of three (3) years from

the date upon which such appointment shall terminate.16

7.3 It shall be a fundamental precondition to the appointment and eligibility

of every member of the Commission :

 

The Government of Bophuthatswana proposes representation of intemattonal orgamsanons. but

only as observers Wllh advtsory status.  
The South African Government proposes that only South African Citizens serve as members of
the Commissmn. although It does envisage accredited external observers.

l The Democratic Pany also suggests that internattonal respresentatives should serve m a nonwoting

1 capacity.

The ANC proposes a Commissmn compnsmg not less than seven (7) and not more than eleven

(ll) members who are all to be eligible voters m the election. glus four (4) persons from the

mtematxonal commumty me a total of eleven (11) to fifteen (15) members.

The Venda Government's subtmssnon speleles that members of the Cormmssnon should include
women and represent a balance between population groups.

The South African Government proposes a Commssion of up to eleven (11) members. With no

rrummum.

This accords with the suggestxon of the Democratic Party.

The Commutee has mcluded thxs provxsion as a suggestion. although It does not denve from us

bnef or from the subtmssnons of any of the parties.

59
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7.3.1 That they shall serve impartially in their individual personal capacities
(nomithstanding party affiliation. secondment or nomination) and that
all voting and decision-making shall be undertaken in absolute good
faith. and without fear, favour. bias or prejudice.

That they shall not during the term of their appointment accept
nomination for any Politicall7 or Public Office. whether remunerated
or otherwise. nor in any other manner serve or assist any of the
participating political parties or any Other organisations involved with
the Transitional Elections.

That they shall be ineligible to serve as members of the Council, nor 
shall they be Eligible Candidates in the Transitional Elections. nor
available for nomination or co-option to either
such body: and they shall remain ineligible for such election.
nomination or co-option to Parliament for a period of at least three
(3) years from the date of the Transitional Elections. 
That they shall not by membership. association. conduct or otherwise.
place their perceived independence in jeopardy or in any other
manner damage the credibility and integrity of the Commission.

The State President. acting on the advice of the Forum, shall designate
one (1) member of the Commission as Chairperson and another member
as Vice-Chairperson. In the absence of both the designated Chairperson
and Vice-Chairperson. the remaining members of the Commission shall
nominate another of their number as acting Chairperson.

 

The ANC's submission implies that former political office bearers should not be disqualified.provuded they reSIgn pnor to usurmng their membership of the Commissmn.

6o 
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In the event of a vacancy arising on the Commission for any reason. the

State President (with the concurrence of the Forum or the Council. as the

case may be) may either allow the appointment of such member to lapse

(subject to the existence of the minimum number of members stipulated

above) or effect a substituted appointment of some other suitably qualified

person who fulfils the same or similar criteria as the person ceasing to

hold office. provided that any such substituted appointee/s shall likewise

be approved by the Forum or the Council. as the case may be.

Nothing hereinbefore stipulated shall preclude the State President from

effecting further appointments of members to the Commission from time to time. within the numerical limits stated in 7.1. with a view to ensuring

its efftcacy and demonstrating its broad-based impartiality. on condition

that any such further appointments shall be likewise approved by the

Forum or the Councxl. as the case may be.

Term of the Commission

The Commission shall come into being upon a date to be fixed by the State President

by proclamation in the Gazette. which shall be a date determined in consultation with

the Forum. and its appointment shall continue until it has completed its mandate and

t5 dissolved13 by the State President upon the advice of the Council or Parliament:

provided that the Commission shall not be dissolved until the last-occurring of:

('1) the conftrmation of the Transitional Elections as substantially free and fair.

 

The SA Government subrmssion Implies that the Commisswn would be a permanent Institution

established not merely for purposes of the Transntxonal Elections. and that members of the

Cornnnssnou should serve for a faxed term ylz five (5) years. Recogmsmg the possnble future

need of the Commisswn. tf further elections are needed before adopuon of a new Constitution.

the Techmcal Commute: has formulated an altemattve proposal (SCCUOH 20). whxch 15 to the

effect that the Commssnon may be reconstituted in the event of such further elections. but it wtll

not contmue to have an established membership dunng any mtervemng penod. 
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including similar continuation in respect of any such further by-elections as

may be ordered by the Commission in terms of 20.3.

(ii) the final determination of all issues or disputes which may have an'sen in

consequence of the Transitional Elections, that are referred to the

Commission for its adjudication in terms of this Act.

9. Termination19 of Appointment

_9.1 Notwithstanding the provisions of clauses 7 and 8. the appointment of a

member of the Commission shall be terminated in the following

circumstances:

9.1.1 At the instance of the member concerned. by resignation in writing

delivered to the State President;

9.1.2 At the instance of an Accredited International Organisation or Foreign

Government. which requests the withdrawal of its nominated or co-opted

member.

9. 1.3 In consequence of an Order to this effect by a full bench of the Appellate

Division. comprising the Chief Justice and not less than

six (6) other Appeal Court judges. if it is satisfied as to the existence of

good and sufficient reason therefor. pursuant to an Application lodged on

behalf of:

 

'9 The ANC in its submission does not address the issue of terminating the appomtment of

Commission members during their term or office. In the SA Government's submissmn. it IS

proposed (6(2)) that complaints concerning unfair or partial behawour should be made to the
Council which should investigate the matter ana make recommendations to the State Fresndent.
The State PreSIdent is thereafter given a discretion to remove the member from office.

69.



Fir" Sllb-himl

H (Sam Run Drum

IECAd.7/210593/R3Wuc

the State President:

the Council:

Parliament: or

any registered political party or any 100 eligible voters.

provided that no such Application by such party or such

voters. shall be heard save with leave of the Chief iustice.

who shall first be required to certify as to the existence

of probable cause.

In considering any such Application. the Appellate Division shall find that  
such good and sufficient reason exists for the termination of the appointment

of a member of the Commission only in the event of: serious misconduct bearing upon a member's fitness for office:

unfitness or incapacity for office, including continued ill health:

a material breach of the preconditions and qualifications referred to in 7.3

above:

any other substantial reason which the court considers inconsistent with

a members continuance in office.

9.3 Any vacancy arising in consequence of the provisions of this section shall be

dealt with in accordance with the procedures envisaged by clause 7.5.

Conditions of appointment

Members of the Commission shall serve on a full-time basis. and shall receive such 
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11.

remuneration, allowances and privileges as may be determined by the Council, with
the concurrence of the Minister of Finance.

W

W

Reconstitution of the Commission

11.1 Notwithstanding the provisions of Section 8. the Commission may be
reconstituted at any time if required, in order to undertake the same or similar
functions and responsibilities in respect of future national elections. as it has
undertaken in respect of the Transitional Elections. in the event that
Parliament is dissolved and new elections called in terms of the Constitution.

1 1.2 The nomination and appointment of members to the reconstituted Commission
(including if it is deemed appropriate, persons seconded by Accredited
International Organisations and/or Foreign Governments) shall be effected by

the State President upon the advice of Parliament. acting in terms of a
Resolution passed by the same majority as may be required in order to effect
an amendment to the Constitution. If such Resolution is not supported by the

required majority in Parliament. the nomination and appointment of the

members of the reconstituted Commission shall be effected by the State

President acting on the advice of a majority decision of a full bench of the

Appellate Division, comprising the Chief Justice and not less than six (6)
other Appeal Court judges.2o

 

The Technical Commutee's concern is that an expeditious procedure is necessary in the event thatParliament 15 unable to establish the required majority. Alternative possubilities tmght include adecnsnon by the Chief Justice acting on his own. or a panel of judges compnsing possibly theChief Justice and the Judge President of each of the Provnsional or Regionu Divisnons of the
Supreme Court.
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In the event of a vacancy arising on the reconstituted Commission. the

provisions of Section 7.4 shall mutatis mutandis apply, but the reference to

the Forum or the Council thereunder. shall be deemed to be a reference to the

full bench of the Appellate Division constituted in the manner as aforesaid.

mm

W

12. Procedural Matters

The Commission may determine its own procedures, and shall hold meetings

at such intervals as circumstances may require. Meetings may be convened

at the instance of the Chairperson or Vice-Chairperson. or at the instance of

any two (2) other members of the Commission.

The quorum for any meeting of the Commission shall be seven (7) members.

save in respect of the CommissionTs adjudication of the final result and

acceptability of the Transitional Elections and any

by-elections, in respect of which the necessary quorum shall include all

members of the Commission.

Subject to the special quorum and majority requirements stipulated

in respect of the Commission's adjudication of the result and acceptability of

the Transitional Elections. all decisions of the Commission shall be by simple

majority. In the event of an equality of votes. the Chairperson (or in his/her

absence. the Vice-Chairperson. or acting Chairperson) shall have a casting

vote.

The Commission may appoint such sub-committees. whether as standing sub-

committees or otherwise, as it may consider necessary for the effective

execution of its functions, provided that the Commission shall retain the

power to rescind or vary and amend decisions taken by any such sub- 
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committee.

Any such sub-committee may include persons who are not members of the

Commission. but the Chairperson of any such sub-committee shall be a

member of the Commission.

Any member of a sub-committee who is not in the full-time employment of

the State shall receive such remuneration (and allowances. if any) as the

Commission may determine with the concurrence of the Minister of Finance.

Accountability and Finance

l3.1

13.2

13.3

13.4

The Commission shall determine and submit to the Council for its approval.

Estimates of its anticipated expenditure in carrying out its duties and functtons

in terms of this Act. covering such periods as may be appropriate and subject

to amendment as may be necessary from time to time.

Upon approval by the Council of such Estimates. the necessary funds shall

be made available by the State.

The Chief Executive Officer of the Commission shall serve as "Accounting

Officer" and shall bear the responsibility envisaged by such offtce in terms

of the Statutes.

The Accounting Officer shall ensure that the Commission keeps full and

proper records of all its expenditures and of all assets, liabilities and financial

transactions, and prepares periodic financial statements in the format required

by the Auditor-General, and generally takes steps to ensure that all reasonable

management measures are adopted so that assets. services and resources are

obtained. safeguarded and utilised in the most economic. efficient and

effective manner. and that the requirements of the Auditor-General are duly

46

satisfied.
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13.5 The Estimates and Accounts of the Commission shall be subject to audit by

the Auditor-General who shall report thereon to the Council and to

Parliament.

Guarantee by State

The State guarantees. where required. all commitments and liabilities of the

Commission.

Administration

The Commission shall have power to do all such things as may be necessary in order

to fulftl its mandate. and without limitation thereto. may :

15 .1 Appoint staff. ftx remuneration and determine such emoluments and benet'tts

as it may deem reasonable and appropriate.

15.2 Purchase. hire or otherwise acquire movable or immovable property

necessary for the performance of its functions.

15.3 Enter into agreements with any person. including the State. for the

performance on its behalf of any speciflc act or function or the rendering of

any specific service.

15.4 Insure itself and its members. Staff, visitors and the public against loss,

damage. risk or liability which may be suffered or incurred.

15.5 Open and operate bank accounts with the Reserve Bank or any other

registered financial institution.

15.6 In general. perform such acts as may be necessary or expedient for the

67
achievement of its objects.
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Powers, duties and functions of the Commission

16.1 The Commission shall be charged with responsibility for the organisation.

conduct and supervision of the Transitional Elections. and shall be vested

with all such powers, discretions and authorities as may be necessary to

enable it effectively to undertake such responsibility.

In order to carry out its various functions, the Commission shall be

empowered to establish the necessary functional sub-structures and to regulate

their powers, duties and responsibilities, as it may deem appropriate in order

to ensure a free and fair election.  
Such functional sub-structures shall include:1 :

16.7.1 An Election Administration Directorate. which shall have the

responsibilities referred to in 17:

16.2.: An Election Monitoring Directorate, which shall have the responsibilities

referred to in 18: 
An Election Adjudication Directorate. which shall have the

responsibilities referred to in 19.

16.3 In establishing such functional sub-structures. the Commission shall be

entitled to make provision for the co-option and assistance of legal experts

and other suitably qualified persons including persons who may be nominated

for this purpose by one or more of the Accredited International Organisations.

 

The Democratic Party proposes a further structure responsible for the issuing of voter

documentation._

()2 
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16.4 Each such Directorate shall operate independently of the others. but shall be

accountable and subject to the overall management and control of the

Commission. which notwithstanding such delegation. shall retain the power

to issue final directives and to rescind or vary and amend any decision taken

by such functional sub-structures.

CEAEIEB FIVE

TH E E T N AD D T RATE

17. Responsibilities of the Election Administration Directorate

The Elecuon Administration Directoraten constituted in terms of 16.2.1 shall have

the following funCtional responsibilities. viz:-

17.133 The education of the voter public:4 concerning democratic principles

and values. and the electoral process: including free and peaceful political campaigning; the secrecy of voting and other relevant matters. utilising

, such means and media as it may deem appropriate. including the

distribution and publication of literature. advertisements. and otherwise

through radio. television and public print media.

 

The South Afncan Government proposes the appomtment of a Chief Electoral Officer and

Secretanat. charged With the adrmmstrauon and conduct of the electlons. Altematlvely, It

proposes that the Commsston Itself should admtmster these matters through a sub-Councxl.

- The Democratic Party suggest that the First task of the Commtssnon should be to draft a new

Electoral Act. although 1: also urges that 'most electoral rules should be detenmned tn the Act".

A submtsston from the Gender Advisory Committee recommends that specxal attention be given

to encouraging the full participation of women m the elections.

  


