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CUSTOMARY LAW

Request from bilateral discussion between SAG and ANC to Technical

Committee

1. To look at -

1.1 Professor Kerr's draft clause, together with

1.2

1.3

the clause from the SAG/ANC bilateral as suggested in the Ad Hoc

committee minutes of 4.11.93.

The overrider clauses suggested by the Black Sash and the

Emancipation Commission of the ANC.

(All these documents attached)

T0 draft a clause 0n customary law incorporating the above and to

suggest an appropriate place for it in the constitution ie chapter 3 or

else where.



The Editor

Consultus
I605 Momentum Centre Easy. Tower

343 Prcturius Street
PRE'IORIA

0002

26 April 1993

Dear Sir
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In his article in (199306 mm 32 on "The Government's pmposals on a charter of

fundamental rights: A critical appraisal" H J Fabricius SC draws attention, intcx aha, at 37 to

seetion 28 which, in the Government's proposed chatter, appears under the heading litigation".

It needs to be noted. however. that it is not only in the courts that law is apphed. Most estates.

for example, are wound up without recourse to litigation, some being wound up in terms of

South African law (using this title to mean the law common to all South Africans) and others in

terms of indigenous (customary) law. Hence a Charter of Fundamental Rights needs to have

provisions for the recognition of different systems of law and for choice of law rules which will

npcme both in and out of court. ,

If the framework of the Government's proposed Charter is to be adopted 1 suggest the following

in plate of their proposed section 28:
h

'28. 111: right 10 m rg'ggnjn'gn and application 91 sxstgms Qt lag.

Every person shall have the right to the recognition and application of :yszems of

law in acmrdancc with the folIowing provisions.

South African law, including its rules on conflicts of law, shall be the gencml

law.

The law of indigenous groups and religious groups shall be recognised and applied

in accordance with choice of law rules relating thereto. 

ALISEEAIND SBODHB 39683 1990 35:11 "F El ".335C , 



(3) Judicial notice shall be taken of the systems of law referred to in Subsections (1)and (2) above. ,

(4) All legal disputes other than those settled Out of coun, shall be settled by a court
of law.'

Subsections (1) and (3) of the ahnve retlect the prevent position regarding South African law andthe law of indigenous groups. (The hiswry of the recognition and application of indigenOus law
is too long to be reviewed here: as to the present position see (1989) 106 SAL! 166.) Thedetailed choice of law rules should not be included in the Charter but should be dealt with inlegislation. This follows from the fact that experience gained during the operation of tbe micsfirst enacted may give rise from time to time to a need for change and legislation can be changed
more eatily than a Charter of Fundamental Rights.

Some readers may wonder whether we have arrived at the position where judicial notice can be
taken of the law of neligiuus groups. In this connection it is important to remember that religiousfreedom is one of the fundamental rights to be provided for and that a provision such as thatproposed above does not prevent a court hearing evidence concerning rules which are nototherwise available to it; cf (1957) 74 SM 313 at 330.

Sub-seetion 4 of the above pmposai replaces the Government's subsection 28(1) which H JFabricius SC, with respect correctly, points out is too wide. Courts exist for the settlement of
legal disputes. in its note to its section 28 the Government explains that a provision is necemry
to emure that the jurisdiction of the courts is not ousted.
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2.3

2.4

2.5

Clause 15(2) - Freedom of Expression

Clause 27(0) - Labour Re)ations

Clause 28 - Property Rights Clause

Clause 32 - Customary Law:

3.1

3.2

The ANC proposed and both the Government and DP agreed, that, as thisclause was not a "rights" issue it should be removed and dealt with in the
Constitution.

It was noted that the role of customary law and the rights, powers andfunctions of Traditional Leaders should mther be dealt with in the Constitutionand Clause 32 should therefore be deleted from the Bill of Rights.

It was noted that there was agreement between the S A Gavemment and theANC that the following subclause be in the Constitution. The S AGovernment's suggestion was that it be included in the Bill of rights as Clause22(2):

22(2) "Without derogating from the provisions of the Chapter onFundamental Rights in this Constitution, the parties to a dispute mayagree to the applimtion of a system of customary law for the purposeof settling their disputes."

The Ad Hoc Committee agreed that the Technical Committee should berequested to consider the question of where this clause would be appropriatelyincluded.

Professor Cheadle suggested, and it was agreed that any final decision by the Ad HocCommittee should await the decisions of the Negotiating Council on the role ofTraditional Leaders.

Clause 8 - Equality:

4.1 The Ad Hoc Committee noted that subclause 8(2) including the phrase "sexual
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BLACK SASH SUBMISSION TO THE TECHNICAL COMIMI'I'TEE
HOVFUNDLMENTAL HUMAN RIGHTS
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constitutional court to use the procedures laid down in the

clause. Does this mean. for example, that all courts (including

magistrates courts) can put the legislature on terms? Does it

also mean that any court can decide on its own particular

conditions such as a moratorium of 2 5 or 10 years on a

particular practice? The wide phrasing of the section interferes

with the substance of our notion of separation of powers.

7.2.4 protecting legislative changes and other measures aimed at

bringing customary law in line with fundamental rights

(32(3)):

Clearly this is necessary in the clause as it si presently drafted.

However. it is recommended that a stronger statement of

equality "trumping customary law" is necessary .

8. Need for clarity on Quality fgr women

Given the history of gender oppression and structured discrimination against

women in South Africa, we believe that the Bill of Rights should

unequivocally affirm effective equality for South African women.  
 

We recommend the inclusion of the fallowing additional clause:
prwtaton: Mad Heron

Notwithstanding anythingtn this Bill. the rights and freedoms m-it are
0 Pk

magageed equally to male and female personagnd. in no circumstances.
QMGVL3I) L

may cultural rights or rights under customary law. derogate from-the Sud)
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UNMANDATED SOUTH AFRICAN PROPOSAL IN RESPECT OF CLAUSE

80 (3) AND (4)

The President shall allocate portfolios in the Cabinet to parties after

consultation with the Executive Deputy Presidents and leaders of parties

entitled to Cabinet portfolios and appoint Ministers on the advice of the

leaders of such parties: Provided that such allocations and appointments shall

preferably be made on a basis of consensus and in the spirit underlying the

concept of a government of national unity: Provided further that if consensus

cannot be reached, the President's decision on the allocation of portfolios

and the advice of the leaders of parties concerned on the persons to be

appointed to the Cabinet from their parties, shall' prevail. " '

UNMANDATED SOUTH AFRICAN PROPOSAL IN RESPECT OF CLAUSE

77 (6) AND 81 (l)

"77 (6) In appointing an Executive Deputy President to act as President during his or

her absence or temporary incapacity, the President shall take into

consideration the exigencies of government and the spirit underlying the

concept of a government of national unity: Provided that if the President is

unable to do so, the Cabinet shall make such an appointment. "

"81(1) The meetings of Cabinet shall be presided over by the President, or in his or

her absence, by an Executive Deputy President: Provided that the Executive

Deputy President shall, in the absence of the President, preside over

consecutive meetings by Cabinet in turn unless the exigencies of government

and the spirit underlying the concept of a govemment of national unity

otherwise dictate. "

 



DRINGEND

AAN : DR JAN HEUNIS

VAN : ADV ANTON MEYER

Notwithstanding the provisions of any other law, a person or body that has the power

in terms of any law to grant or allocate any consession, permit, quota, authority or

right for or regarding the exploitation or development of any natural resources,

yvether living or otherwise, shall, before exercising such Ipower in respect of any such

resources within the area of jurisdiction of a province or in the sea adjoining such

area, consult with the executive council or the appropriate Minister of the province

concerned.

 



(b) The date fixed under paragraph (a) shall -

(i) in the case of land outside a proclaimed township, not be fixed earlier than 19

June 1913; and

(ii) in the case of any other land, not be fixed earlier than 1 January 1948:

Provided that the Commission contemplated in subsection (2) may in any

particular case where the interests of justice so demand dispense with such

date and consider any claim in respect of a dispossession earlier than 1

January 1948 but not earlier than the date contemplated in subparagraph (i).



In the period prior to the first elections appointed transitional Councils shall

administer local government on an amalgamated basis, whereas such structures

will be elected on a democratic basis as provided for in 143 (1).

A resolution of a transitional council pertaining to the budget of such transitional

council shall be taken by a two-thirds majority, and a resolution of such structure

pertaining to town planning regulations shall be taken by an absolute majority of

all councillors

Such councils shall elect, in terms of the relevent Provincial Ordinances, according

to a system of proportional representation from amongst its members an executive

committee1 to exercise 'such powers and perform such duties and functions

determined by such transitional or metropolitan council, provided that:-

(i) the executive committee may, instead of exercising such power or
performing such duty or function, submit its report and

recommendation to the transitional or metropolitan council concerned
for its decision in the matter;

(ii) The transitional or metropolitan council shall determine the number of

members of and the quorum for the executive committee;

(iii) the executive committee shall exercise its powers and functions and
perform its functions, and duties on the basis of consensus; and

(i) Where consensus cannot be achieved, any resolution of the executive

committee shall be taken by a two-thirds majority.

Note Cross refer P.R formula with Electoral Act.

 

1 For the purposes of this Constitution, Executive Committee shall also mean Management

Committee in terms of the relevant Provincial Legislation.
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