
The African National Congress believes that all the pccple orSouth Africa should participate in the proceas 0f drawing upand adopting a new Constitution for the country. Thisprinciplg is enshrlned 1n the demand for a Constituent Assemblymade up of mandated representatives of the people elected innon-raclal elections.
To assist this process or popular participation and ensure thatdiscussion is not restricted to so-called experts, the ANCConstitutional Committee, on the instruction of the NEC,published various documents, inter alia:

1. mm 18 A CONSTITUTION? - Tc identify issues in theConstitution-Making process.

A DRAFT BILL OF RIGHTS - To identify tundamental humanrights which should be enshrined in a Bill of Rights.

The objective of thesc documents was not to produce blueprintsor Hinal talks. The objective was to assist our people indiscussions around constitution-maklng to enable them to workout to: themselves what they want to see in a new constitutionand what they would like to see incorporated in a Bill of
Rights.

A number 0: conferences, workshops and discussion meetings wer'u:also held over the last few months; Working papers on,ulcctoral systems, gender issues, local government, the landquestion etc eroValso prepared.

ALL THESE DOCUMENTS WERE WIDELY DISTRIBUTED TO ALL BRANCHES ANDREGIONS AS WELIIAS TRADE UNIONS AND OTHER FORMATIONS WITHIN THEBROAD DEMOCRATIC MOVEMENT.

comments, criticisms and suggestions were invited.. As a resultor the discussions, inputs and.responses received, the ANCConstitutional Committee has been able to tormulatc documentsidentifying PRINCIPLES and a possible structure for a newconstitution. These documents reflect the views and responsesreceived thus far.

5 Th this packaqc therefore will he found two documents:

1. "Discussion Document on Constitutional Principles".

2. "Commantary on the structure at a Constitutian for aDemocratic South Africa". 



We also make the following observations:

1.

M 0
3

While the documents reflect the broad thinking within the .
ANC and allied organisations, THEY ARE NOT PUT FORWARD AS
FINAL POSITIONS OR BLUEPRINTS. They are meant for
DISCUSSION and DEBATE within the ANC branches, trade
union movement and allied organisations - and indeed
amongst all South Africa's people. We want to see our
people, threugh their organisations, grapple with the
ideas contained in the documents and come up with their
own suggestions and criticisms. This will enable the ANC
to arrive at a set 0: proposals based on the will of the
people.

Spoeitic attention is drawn to some areas of discussion:

Should South Africa have a ceremonial President plus a
Prime Minister answerable to parliament? Or an executive
President (without a Prime Minister) answerable to
parliament? The method of presentation cf the issue in
the documents does not mean that finality has been
reached. The issue is open and must be discussed.

How is the President to be elected? By direct elections?
or by Parliament?

What provisions should be included to avoid over"
centralization and ensure democratic participation in
government at central, regional and local levels. Also,
what provisions could be included to ensure structured
accountability of all officials and organs or government?

What should he the structure of parliament? Should it be
Bicameral (two Houses e9 Naticnel Assembly and Senate) or
Unicameral (one House)?
In either event, how will representatives be elected and
what will be the tunction of the House/e.

1n the documents we make provision for two Houses but
this also is still an open question.

Judiciary and Administratian a: Justice.
This has been a burning issue in our country. We
have a judiciary and system of justice which are
illegitimate. How to deal with those aspocts
represent a major problem. There is no final answer
to this and the discussion in cur documents
represent an attempt to grapple with the problem.

IT IS IMPERATIVE THAT BRANCHES, REGIONS, TRADE UNIONS,
DEMOCRATIC ronmamxons GENERALLY As wELL A5 WIDE LAYERS a? cum
PEOPLE - SYMPATHETIC OR UNSYMPATHETIC - DISCUSS THE ISSUES
RAISED AND SUBMIT COMMENTS, CRITICISMS AND SUGGESTIONS.

The question may be asked: Why not leave all these discussions
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to a Constituent Assembly? are we not pre-emptihg the

constituent Assembly? Our answer is that we do see the

constituent Assembly as the mechanism which must adopt a new

Constitution. However, discussion on an constitutional issues

must take place HQH ta ensure hthat representatives to a

Constituent Assembly are tully informed and mandated, and that
popular: participation in conntitutian-makinq 3.: m1" Tn

postpone discussion on all these important issues until a
Constituent Assembly is convened, will in reality mean that

people would not be participating in the process.

In addition. it is clear that in the negotiation pracess, the

Various parties will be meeting to discuss the PRINCIPLES on

which a new Constitution should be based. In Namibia the

principles worn imposed by tn. Contact Group and the

constituent Assembly was bound to work within the framework of

those principles. 'We need to ensure that principles are not

impuued upon our people but arise as a result. 0'8 popular

participation.

The ANC appeals to all branches, trade unions, democratic
formations and people generally to discuss these matters now.
we invite commute, suggestions and criticisms. Send them to:

ZOLA SKWEYIYA
CHAIRPERSON
CONSTITUTIONAL COMMITTEE
OF THE ANC
c/o CENwRE FOR DEVELOPMENT STUDIES
UNIVERSITY OF THE WEITERN CAPE
PRIVATE BAG X17
BELINILLE
'Ifbli'i

Tel: 959-2317/2151
Fax: 959-2317
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DISCUSSION DOCUMENT

991
me STRUCTURE OF A comsmunom FOR A FREE SOUTH AFRICA

i. South Africa shall be reconstituted as c: nomacloi. non-sexisi,

democratic and unitary repubitc.

7. South Africa shall consist of the Whole territory recognised by the

intemotionoi community as Seuth Attica and shell inciude the Tronskel.

(:iskel, Vendo and Bophuthotswono.

3.1 Provision wiii be made for the three branches of government: the

Executive. Legisieture end the Judiciary.

3.2 The head of the Executive will be an elected President who wlii also

be the Head of State. The Question that arises te whether the President

sh0uid be elected directly by the bubiice onci vested with greater

executive powers, or whether he should be eiecteci by and answerable to

Parliament. This is a matter on which there must be greater public

debate.

3.3 The President Will get through a Cabinet of Ministers leaded by a

pnme mtnister. The President wiii appoint o prime minister and other

members of the Cabinet.

3.4 the President may only hold office for a maximum of two tetms of five

years each. He or she will be subject to removal oniy by a tesolutlon

passed for good cause by a two thirds moiomy ot the National Assembly.

3.5 The legislative branch of government will constst of two houses ot

Pcritoment. The tttst house of Portioment wtii be the National Assembly

which will be eiected on the basis of proportional tepresentotion bv 



uhlversel suffrage In which all persons wlll have on equal vote wlthout

tegord to race. gender. ethhlc orlgln, language or Cleed. The power ol-

enacting leglslatlon wlll prlmorlly be vested In the National Assembly.

345 the second house of Pctllcment wlll be the Senate, whlch wlll also be

elected according to universal suffrage wlthout regard to race, gendet.

colour. ethnlc orlgln, language or creed. The Senate wttl nelthet be 0

corporotlst chamber made up of Interest groups (youth, labour, women 0:

buslness. trodltlonol leaders. or other groups) nor wlll lt represent etnnlc or
socczllect "communlty" Interest. The electoral system wlll, however, be

dlftetent to that adopted tor the electlon of the Notlonel Assembly. om

wlll make ptovlslon for representotlon on a teglonol but not on an ethnlc:

0056.

3.7 The Senate wlll be the guatdlon of the Constltutlon. wlth power to

refer any dlspute concerning the lnterpretatlon or oppltcctlon at The

constltutlon to the appropriate court for lts declslon and the power to

(eview. Where approprlote the Senate may delay the passage 0t

leglslotlon passed by the Notloncl Assembly. but It wlll not have the powet

to veto Ieglslotlon.

3.8 Electlons for the Presidency. Notlehol Assembly and the Senate wlll be

held by secret ballot at perlodlc. Intervals of not more then flve years and

plocedures will be enacted to ensure that the electlons ere genulne and

ate conducted In accordance wlth the ptlnclples and procedures

t conslsteht with those obtclnlng In a democracy.

3.9 All South Atrlccns shall be entltled to stand for electton cs Ptesldent, to

Porllament and to other elected otflces. Electlons wlll be supervised by on

Independent Electoral Commisslorl. and conducted In accordance with

the standards deslgn to ensure that the elections are felt and tree.

4.l The thloncll Assembly wlll be elected on the bests ot proportlonol

represent-otlon. The rotlonele behlnd proportional representotlon lles In the

followlng factors:



o) it encourages participation by groups which have significant
tonowings. This is more satisfactorily then forcing political or subvetsive
activity outside parliament. Fringe parties would be exciuded by Imposing

0 threshold of 0 3-596 of the vote.

:3) Votes in access of fifty percent would count and hence be an

inducement to vote In areas where one party is dominant. Simiiony

iioosing' parties votes in those areas would also coniiibute to their overall

performance.

c) It ieods to c more exact political reflection of the popularity of parties.

(3) It avoids the time. expense and accusations of bias In the process oi

delimiting constituencies. This process can take months or years.

4.2 Pioportionol representation on the basis of a national party list system.

may presents problems. Under such c: system there is no way of ensunng

odeczuote regional representation. Pony bureaucmmes benefit at the

expense of local party structures or locoi sentiment. There is little direct

accountability to constituencies.

4.3 Accordingly the ANC tovoum incorporating elements of o nationoi list

and regional occbuntabiliiy into the eiectorai system. This could be done

most simply by combining a national list with a regional list. For example:

iegions couid be allocated soy hcif of the total seats, to be leIded

between the different regions In proportion to the registered voters in

each :egion. The remaining halt of the seats could be allocated on a

national basis. Voters would vote to: a party within their region and the

iegionol seats will be bliocated between the parties according to the

peicentoges obtained by each party in each region. The second stage

wOulCi be for regional votes to be aggregated so as to determine the

national percentage of the total vote of each party. Each party wbuid

then be entitled to nominate from Its nctionoi list, the additlonoi members

needed to make up its totoi entitlement of seats.
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A 4' the end result will be the representation of each potty tn the assembly

In ploportlah to Its total votes, but reflecting a regional choice of membets' '

as well. The system requires the electorate to cast one vote only. It wilt be

easy to admtnlstet and easy for the voters to follow.

4.5 It Is tecommended that proportional representation, based on the list

system. be the preferred system of voting for Senate. teglortal and other

elections.

b. It ts important that there be a guarantee of free and fatr etecttons and

that procedures be enacted to see to this. It Is therefore tecommenaed

that the conduct and supervision of all etecttons be vested In an

independent electoral commission to oversee every aspect of elections

worn the printing of batlot papers to the adoption of regulations fat access

by parties to the public media and tatrness to all political portles by the

public media.

6 there will be an Independent tudlctory responstbte for the Interptetatton

ot the Constitution and the application of the MW 01' the land. The judicial

power will tnctude the power to review and set aside tegISIatlon and

octtons whtch ate uncanstltuttonal. A Constitutional Court, appotnted by

the Ptesldent on the recommendation of a ludtclbt service commtsston, m

by othet methods acceptable In a democracy, comprising of )udges.

practtoners and academics would be set up.

7 Provlston wllt be made for etected loco! and regional government on

the bests of univetsal franchise without tegard to race, gender. ethnic

orlgtn, tanguoge or creed. Local and regional government will exerclse

delegated powets but wm have wide discrettorts In tegard to the ptIOIittes

to be pursued at these levels. ptovlded atwovs that such pottcles do not

contttct with national policies. Functtons btesentty vested 1n the provinclol

odmtntsttatlons wm be vested In the regional government. The boundcttles

of local and regionctt dlstrlcts will be determthed with due regotd to

economic and development constdetatlons and without tegatd to race.

colom. ethnic ortgtn. language or eteed.



8. Provlslon shall be mode to: one common and equal cltlzenshlp.
ocqulred by blrth. descent and noturollsotlon In accordance wlth
conventlonol standards. Provlslon wttl also be mode for the restoration 01

South African cltlzenshlp to petsons Who have lost thelr cltlzenshlp os Iesult

of the denotlonollsotlon process through the homelands poIICy, or as a

result of having gone Into exlle for polltlcol reasons. one provtslon wllI also

be made for the ocqulsltlon of South Atrlcon oltlzenshlp by the spOuses

and chlldren of such persons.

9.1 All languages of South Afrlco will have equul status. They Wlll be set

out ln 0 Schedule to the Constltutlon ond wlll Include tn a clphobetICOI

order the followan Attlkoons, Engllsh. Slpedl. Sesotho. Seswotl. Tsongo.

tswcmo. Vendo, Xhosa. Zulu.

9.2 The State shall take on teosonoble and necessary steps to protect.

promote and enhance the language tights of all the peeple ot Scum

Afrlco tn relatlon to education and culture and In the functlonlng ot the

State at local, reglonol and notlonol levels.

9.3 The language boltcy of the state Shall be dlrected towards promoting

and encouroglng multlllnguotlsm and preventing the use of any language

0: tonguogca tor the purposes of donwlnotlon or Ulvlslun. .

9.4 The State sholl. however. be empowered to make reosonoble

movlslon by low for the use of one or more of the languages In dlttetent

leglons'ot the country, or for speclflc purposes.

9.5 The questlon may. of oowse be asked whether there should be one

ottlclol language for the country. But lftthls cholce ls mode lt would mean

the demotton of some languages 0: the promotlon of a single one. Also. it

woutct mean that the offlolol language would be one whlch most of the

beople elther do not speak or do not speok fluently.

9.6 It would seem therefore that the most opproprlote thlng to do ls to

glve equal status to all languages subleot to the right of the Government

to give prlmocy to one at more languages In any regton or throughout the



state as the language of administrative communication er judtctet record.
or for other purposes either throughout the State or in any area. But every
one shoutd be entitled to use her or his language for purposes of
communlcotlhg with the pubtlc servlce.

ID. We do not propose to dtscuss here the tetmutatton of each tlght end

the enforcement of ttghts as thts hos otteody been done th e detattect

tashton In a discussion paper The Draft Bill of Rights publtshed In Navembet

1990 by the Attlccn National Congress.

Im There wttl be c Justtctobte bill of ttghts leaving the way open for

Iegttlmote state cctlon but efftrmlng and protecting Internatlonotty
recogntsed rights and freedoms tnctudlng equctlty before the tow:
ttecdom from detentton without trial. protectlon ogolnst orblttary arrest

and detentlnm: protectton mgclnct arbitrary cocrch and cotaum: tho

prehlbltlon of tetced labour; the tlght to tot: trail; the prohlbltlon of Ctuel

and unusual punishment. protection of me Including the obolltlon or the

death sentence: protection of women's ttghts; protection ot chttdren.

freedom from dtscrlmlnatton; the right to privacy: freedom of expression

thctudtng (:1 free press; the ttght to Intormotton: freedom of religion and

conscience; freedom of ossembty; freedom of association; tteedom of

movement Includlng the right of citizens to. leave and return to SOUth

AMCO; trade unlon tights Inctudtng the night to work and the rlght to strike:

the tight to form pottttcol parties; the tight to education. welfare and
health care consistent wtth the needs of the people and the resources of

the state; environmental tights; femlly and cultural rights. and providing

for Just compensation to be pctd for property taken by the state.

t l. Provision wlll be mode for dtscrtmthatton to be ettmlncted tn substance

as wet! as In form. At all levels of government the state will be empowered

to pursue policies of ctftrmottve action fat the advancement of persons

who have been socially. economtcolly or educationally disadvantaged

by post discriminatory tows and practices and In order to redress social.

economic and educational lmbolonces In South Africa resulttng from suctw

dtsortmtnotton wtth special regard to the matdtstrlbutton of land and the

need tot houstng. Special provision wttl otso be made to redress the 



Odded dtscrlrnlnotlon which has been suffered by women and the victims

or forced removals.

12. Au discriminatory legislation end all other legislation Inconsistent with

the am of Rights will be tnvoltdoted by the Bill of Rights. All other legislation

win :emotn In force unless repealed by portloment or set aside by 0 court

undet Its bowel of judicial review.

13. V There will be a public service commission Charged wlth the

:esponslbltlty of overseeing the recruttment, promotion and dismissal to

one from posts In the clvtt service. Such 0 commission will also be required

to Implement on offlrmottve cotton btogromme In regard to appointments

to senior positions In order to redress existing toce and gender disparities.

Provision will be mode to: a representative structuring of the public

service. the police servtce of the defence services and to ensure that the

Dubllc service Will be accountable for its actions.

t4. There wttt be on Independent Ombud with powers to Investigate

complaints ogolnst members of the publlc servlce Including the police

and other holders ot public and ptlvote power as to investigate

(allegations of com.

:5. The Constitution will also make provision for a state of emergency m

be ctectored when the life of the notion Is threatened, such a power this

4qu he subject to strlct controls by Parliament as the Judiciary and the

Constitutton will provide for the tecognltton end protectton as for as

possible of fundamental rights durtng the period of emergency.

to. the Constitution will be subject to bmendrnent only If a motorlty of two

thltds of the national assembly approve of the amendment or If_ approved-

hy two thirds of the votes cost at o notionot referendum. '
,._1-

April 1991
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C NSTIT TIONAL RINCIPLES OR REE UTH RIC

The African National Congress envisages a united, democratiu.

non-racial and non-sexist South Africa, a unitary State wiere

a Bill of Rights guarantees fundamental rights and freedoms for

all on an equal basis, where our people live in an open and

tolerant society, where the organs of gavernment aru

representative, competent and fair in their functioning, and

where opportunities are progressively and rapidly expanded tn

ansure that all may live under conditions of dignity and

equal ity.

A,31:12:49 mum AFRICA

When we speak of a united South Africa, we have in mind in tho

tirat place the terkitorial unity and constitutional integriry

0F nur country. South Africa must be seen, as recognised by the

international community, as a single, nonufragmented entity

including Transkei, Bophuthatswana, Vanda and ciskei.

Secondly, we envisage a singie citizenship, nationhood, a

common loyalty and one nation. We speak many languages, have

different arigins and varied beliefs, but we are all South

Africans. 



Thirdly, all apartheid structures must be dismantled and

replaced by inatitutiohs of government - central, regional and

local - which are'truly non-racial and democratic. They must

form an integrated and coherent whole, be drawn from all thn

people and be accountable to the whole community.

Fourthly, there must be a single system of fundamental riqhtg

guaranteed on an equal basis for all through the length and

breadth of the country. Every South African, irrespective ol

race, colour, language, gender, status, sexual orientation or

creed should know that his or her basic rights and freedoms_arn

quaranteed by the Constitution and enfarceable by recourse f0

HHAI.

Fifthly, the tlag, names, public holidays and symbols of our

uountry should encourage a sense at shared South Africaness.

A unified South Africa requires a Atrong and effective

Parliament' capable of dealing with the great tasks or

reconhtruction, of overcoming the legacy of apartheid and of

natuon-buildinq.

h

we believe that there is a heed for strong and effective

central government to handle national tasks. strong hand

effective regional govcrnment to deal with the tasks of the

region, and strong and effective local government to ensure

active local involvement in handling local issues. 



All such governmental structures and institutions shall be

based on democratic principles, popular participation,

accuuntability and accessibility. A unified South Africa shall

not be an over-centralised, impersonal and overrbureacrathvd

mountry. The precise relationship between central, regional

and local governments can be  worked out on the basig  )r

acknowledging the overall integrity of South Africa and the

existence of fundamental rights for all citizens throughout the

land.

Th9 regions should not be devised as a means of perpetuating

privilege, ethnic or racial divisions along territorial zones

but should be based upon the distribution of population,

availability of economic resources, communications and

urban/rural balance.

National tasks would include external links and representation,

defence and ensuring the basic sedurity'of-the country, general

economic, fisc$1 and tax policy, the creation of nationa1

polidy framework and the furnishing of resources for

eradicating racism and racial practices and for the tacinnq

of the vast problems of educatian, health, housing, nutrition;

employment and social welfare.-

Regional task: would include development and the carrying out

of the basic tasks of the government at a regional level,

bearing in mind regional particularities and resources. 



without detracting from basic constitutional rights and

freedoms, provision could be made for special recegnition.nr

languages in the different regions.

Local tasks cover all the dayvto-day aspects of living which
'-

most directly and intimately affect the citizan in an

inteqreted and nonvracial local authority area. The active

local inVOlvement of all sections of the population will be

necessary in the fulfilment of these tasks.

The central government has the responsibility for ensuring that

there is a common framework of principles and practice:

applicable to the whole country and for seeing to it that all

areas of the country have equitable access to national

resources. However, it is not the function of central

government to involve itself in each and every decision that

has to be taken at the regional or local levels. Such functions

ehculd clearly be delegated to these authorities and pertermed

by them.

similarly, when we speak of a united South Africa we do not

envisage the elimination of cultural, linguistic, religious and

political difterences. On .the contrary, we regard the

multiplicity of opinions, beliefs, faiths, tastes, cultures and

preferences as contributing towards the richness and texture

of South African life. What the new Constitution should avoid

at all costs is vesting political rights in different
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linguistic, cultural, ethnic or religious groups.

A free south Africa must therefore ensure that these

differences do not become the source of division or conflict

or the means of perpetuating and promoting domination or

privilege.

The new constitution must consistently and clearly affirm the

fundamental principle of equal and undifferentiated citiZenship

so that the differences of culture, interest and perSOnality

can then express themselves in a construqtive, free and pon 

conflictual way.

QaypcRAmzc

The government must be democratic in the universally accepted

meaning or the term. It must be the government of the people,

by the people, for the peeple. It mugt be chosen by the people

in tree, fair and regular elections. It must be removable if

it IOSeS the confidence of the voters. Elections must be based

on the principle of universal and equal suffrage on a common

voters roll without distinction as to race, language, creed.

class, social position, birth or gender. Illitarate voters

should not be disadvantaged. The precise method at voting 9nd

electoral system can be negotiated within the framework 01

these universal principles. The African National congress

favours the system of proportional representation, with  



reqional and national lists.

secondly, the legislature should be representative of the

people as a whole, reflecting such differences of political

views and interests as may be present in the community at any

particular time.

Thirdly, the institutions of government should not be

restricted to any language, religious, racial, ethnic or

cultural grouping. The central, regional and local government

structures including the law enforcement agencies and the

administratien of justice should reflect the composition or

South Africa a: a whole and draw on the talents and life

experiences of all. Similarly, they should act in a fair and

objective manner towards all, without fear, favour or

prejudice.

Fourthly, government must be open. Apartheid South Africa has

been a highly authoritarian society. characterised.by arbitrary

decision-making by officials and by excessive secrecy. All

South Africans have the right to be informed about the issues

and to xnowhwhat the basis or governmental deeisions is. There

is tax- too much fear of the government. We must secure

constitutional barriers to detention without trial, to spying

on citizens, secret files, dirty tricks departments,

t disinformation and the use of government money to'promote party

political objectives.



Pifthly, government should be based on the principle cf actIVe

involvement of the people. The existence of civic"

associatioins, religious bodies. ratepayers organisations,

trade unions and other independent bodies should be enccurAqed.

similarly government should collaborate with non-governmgntal

organisations, without interfering with their autonomy.

Finally, government should reflect the will cf the majority,

be effective but not all-powerful. It should operate within

the framework of the Constitution, acknowledging a separation

9f powers and the existencc of fundamental rights and freedoms

as guaranteed in a Bill of Rights.

qu-RACIAL

A non-racial South Africa means a South Africa in which all the

artificial barriers and assumptions which.kept people apart and

maintained domination, are removed. In its negative sensv,

non-racial means the elimination of all colour bars. In

positive terms it means the affirmation of equal rights for

ali. It presupposes a South Africa in Which every individual

has an equal chance, irrespective of his or her birth or

colour. It recognises the worth of each individiual.

A non-racial Constitution can be adopted rapidly but a non-

racial South Africa would take many years to evolve. Yet

although the massive discrepancies in education, health and 



living conaitions imposed by decades of racial discrimination

vannot be eliminated by constitutional declaration, 'rhev

Constitution must provide the positive means to redure

progressively the imbalances and inequalities and to ensure

that everybody has an equal chance in life.

aQy-snxxam

The new Constitution mst reflect a commitment to full, free and

equal participation in the new South Africa. Law and practive

keep Scuth African women out of their rightful place in helping

to build democracy and enable a new nation ta evolve, and

deprive them of their human rights as individuals.

The new Constitution must therefore:

quacanteee equal rights for women and men in all spheres hf

public and private life;

create mechanisms whereby the discrimination, disabilities and

disadvantages to which women have been subjected are rapidly

removed;

qive appropriate recognition to reproductive and birth rights;

guarantee constitutional protection against sexual violence,

abuse, harassment or detamation; 
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ensure that women are heard in all issues and participate

actively in all levels of society.

BILL.QF EIGHTH

A Hill 09 high!!! Manna? an unitrcr-sllv vn-a-oul-Luad p'&nsipl#n -'-I

human rights :hpuld form an integral part of the n&w

Constitution. In particular, it should guarantee all South

Africans against the violations of human rights associated with

apartheid and stress the principle of the equal dignity and

worth of all South Africans.

Tha Bill of Rights should in clear and unambtious languaqe

quarantlo the rights or personal rreedom and political

expression. It should also protect and enhance rights of the

individual to practise her or his religicn and culture and

npoak her or his language. It should acknowledge the

importance of securing minimum conditions of decent and

dignified living to: all South Africans.

It should create mechanisms for enforcing these rights. in

particular, the caurts shculd have a primary role in ensurinq

that the Bill of Rights is operative. A Constitutional Court

that enjoys the respect of all South Atricans, that draWH-nn

the experience and talents of the whole population, that is

lndopcndcnh and that tunctluu: in a manireStly talr and

objective fashion, accountable only to the principles of the  



Constitution, should be created.

similarly, a Human Rights Commission should be established to
ensure that violations of human rights are investigated and
appropriate remedies found, examine patterns of discriminatiun

and make proposals for their elimination.

Finally, the post of Ombud should be created to deal with

questions of abusive, arbitrary, capricious, discourteous and

corrupt exercise of office by any official.

QREM_QQQ$EEX

The Constitution should guarantee the free articulation of

differences within:the framework of equal rights and tolerance.

An upcn society requires guarantees for the tree functionidq

of non-governmental organisations, such as religious bodies,

trade unions, sporting and cultural associations, subject only

to rehpect for fundamental human rights as set out in the

Constitution.

Nan-governmental organisations should be encouraged Tn

collaborate with the Government in Eurthering the aims of the

Constitution, without thereby compromising their identity or

independence. 
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All men and women shall be entitled to all necessary

information to enable them to make effective use of their

riqhts as citizens, workers and consumers and to impart such

information.

There should be freedom of the press, and the media should be

open, accessible and respond to all the views, opinions and

interests of the community.

TJ!E__C;VZL SERVICE. THE ARMY, POLICE AND RBIBON gERVIQE

The three principal qualities 0: the civil service, the army,

police and prison service shall be:

representativity, competence and impartiality.

REERE&EEEAELYLIX

A11 organs of government shall draw on the life experience and

talents of all sectors of the community in such a manner as to

instil a common South African perspective of public service.

The present barriers based on raca shali be eliminated and

special steps shall be taken to redress patterns of

discrimination attributable to apartheid.

gQg?_TENCX

It is in the interest of the pepulation at a free South Africa
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that the standard and quality or service of the public serviceh
shall be as high as possible. To attain this goal and
consistent with the principle of representativity, specLH
programmes of training, retraining and advancement shall be
undertaken to enable the best South Africans ta give the best
possible service to all their fellow citizens.

IMRABEIALlEX

The organs of government shall be accountable to Parliament and
to the whole community. It is not their function to serve'the
interests of any party or sectional grouping. Impartiality
presupposes a balanced composition of the bodies concerned and
a sensitivity to the needs and aspiraticns of all sectionu n:
rne community.

There ohculd be adequate control and supervision over the civil
l

service, army, police and prison service, an effective
machinery to investigate complaints against these services and
the provision of redress.

AQMIEIQTRATION OE QQSZICE

Without interfering with its independence, and with a view to
ensuring that justice is manifestly seen to be done in a non-
racial way and that the wisdam, experience and judicial skills
of all South Africans are represented on the bench, the
judiciary shall be transformed in such a way as to consist of
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. women drawn from all sectors of South African society;

:ree South Africa, the legal system shall be transformnd '
,e consistent with the new Constitution.

ha Courts shall be accessible to all and shall guarantee to
411 equal rights befcre the law.

GQARAETEEB OF QEPORQUNIQEEQ EOR & DIGEIFIBD LIFE F03 ALL

A new South Africa can never evolve i: the white part of thn

population live: in relative luxury while the great majority
of black South Africans live in conditions of want, squalor and
deprivation.

Appropriate donstitutional expression must therefore be found
to quarantee basic human rights in rslation to nutrition,
shelter, education, health, employment and welfare. Governmeht.

should be under a constitutional duty to work towards the

establishment of a guaranteed and expanding floor of social,

economic and educational rights for everybody.

1c is particularly important that the Constitution facilitate

access to education, employment and land, so that people have
real and effective opportunities for improving their situatton

and pursuing happiness.

APRIL 1991 



 

MEMORANDUM ON TERMINOLOGY

AND CONSTITUTIONAL CONVENTIONS

Prior to 1983 the head of State in South Africa exercised
all his or her powers on the advice of the Executive
Council, which consisted of the Prime Minister and the
cabinet. This was changed in the 1983 constitution which
made provision for an Executive -President and drew a
distinction between "own affairs" and "general affairs".

Unlike the head of State under the previous"constitutional
order, who always acted on the advice of the cabinet, the
Executive State President presided over the cabinet and
participated in the decision making process. He was
required to exercise executive authority concerning "own
affairs" on the advice of the relevant Ministers' Councils,
but had executive authority in relation to general affairs
"in consultation with" his cabinet.

The phrase "in consultation with" was new and was
presumably included to cater for the change from a nominal
President to an executive President. In the constitution
and other legislation there is now reference to the State
President and other executive officers being required to
exercise powers "on the advice of", "in consultation with",
"after consultation with" and in some instances, without
any apparent qualification whatever.

It is clear that where the President is required to act on
the advice of another body - as is the case in respect of
executive authority concerned with "own affairs" - he
exercises the power nominally, and the real power vests in
the body on whose advice he is required to act. Where he
is required to act "after consultation with" a person or
body the real power vests in him, but the prior
consultation is a Inecondition to the exercise of that
power. No specific form of consultation is required. All
that is needed is for the consultation to be carried out in
good faith and in a manner which is not manifestly
unreasonable. R V Ntlemeza 1955(1) SA 212 12 v Mbete
1954(4) SA 491 (E).

What is less clear is what the President's authority is in4
respect of matters which have to be exercised "in
consultation with" his cabinet or when a statute vests the
authority in him without any qualification.

The Government advisors at Codesa took the view that the
phrase "in consultation with" implied a joint decision,
whereas the phrase "after consultation with" carried no
such implication. The choice of language became a matter
of contention in working group 3 where the Government
wanted to use the expression "after consultation" and not

/



"in consultation" so as to ensure that executive power
remained with the State President and his cabinet. It was
only with great reluctance and at the very last moment that
they agreed to the words "in consultation with". Because
it was accepted at working group :3 that the words "in
consultation with" required a joint agreement, provision
had to be made for a mechanism to resolve deadlocks. It
was agreed that this would be done by referring disputed
issues to the Independent Election Commission for a
decision. In the context of the working group 3 agreement,
it is clear that "in consultation with" implies a joint
agreement with a deadlock breaking mechanism if agreement
is not reached.

It is not clear, however, that this will necessarily be the
interpretation put on the words in a different cdntext. In
Boesak XI Minister of Home Affairs 1987(3) SA 665(C) it
seems to have been accepted that the requirement in the
constitution that the State President should exercise
executive power "in consultation with" the cabinet requires
him only to consult with his cabinet, but that having done
so, he would be entitled to exercise the power personally.
The comment was made in passing, and was not necessary for
the decision in the case. It does, however, at the very
least raise some doubt as to the meaning of the words "in
consultation with".

There is also some doubt as to the way in which powers
which are vested in the State President by statute are to
be exercised, where the statute does not require the
President to act in a particular manner. In Nkwinti v
Commissioner of Police and Others 1986(2) 421(E) the court
had to consider the power vested in the State President by
the Public Safety Act to declare a state of emergency. It
was held that the declaration of the state of emergency was
a "general affair" and as such the power was to be
exercised "in consultation with" the cabinet. There is no
detailed discussion of the subject in the judgment, but it
seems to suggest that powers to undertake executive action
vested in the President by statute form part of the
executive authority referred to in the constitution, and
have to be exercised in accordance with the requirements of
the constitution.

Certain powers vested in the President may fall outside of
the category of executive powers. Thus in Boesak's case
(supra) it was held that the prerogative powers of the
President could be exercised by hint personally, or be

delegated by him_ to a cabinet minister, and Were. not
required to be exercised "in consultation with" the.
cabinet. So too a discretion vested in the State President
by statute, other than a purely administrative discretion,
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would probably have to be exercised by him personally, and
would not be regarded as part of the executive authority to
be exercised "in consultation with the cabinet".

The way the government functions depends in some respects
upon convention. Under the present constitutional
structure, the convention is that after discussion in the
cabinet the President decides what the "cabinet view" is on
any issue, and then acts on that decisibn. Since the
cabinet members hold office at his discretion they either
go along with his summing up or resign. Constitutional
conventions are ordinarily not legally enforceable. The
only sanction for the breach of such a convention is
usually a political sanction. In line with this, a court
will not enquire into the way the cabinet functions (its
proceedings are in any event confidential and cannot be
referred to in evidence) or investigate whether
consultation with cabinet members has been sufficient.

Parliament can pass laws incorporating conventions into
formal law and in that event courts will enforce them. No
South African court has ever been called upon to declare an
executive action unlawful on the grounds that it was taken
by the President unilaterally and not "in consultation"
with the cabinet. In the nature of things such an issue is
not likely to ariSe under the present system. When
consultation is required with persons other than the
cabinet, the position is different. A court has set aside
an executive action by the President which had to be taken
"after consultation", where the decision was in fact taken
without such consultation. Government of the Republic of
South Africa v Government of KwaZulu 1983(1) SA 164(A).

To sum up, the present position seems to be as follows:

(a) The phrase "in consultation with" depends on the
context in which it is used, and in the present
constitution, on convention as well.

(b) Constitutional conventions are not ordinarily enforced
by courts.

(0) A court is not likely to interfere with the exercise
of executive authority under the present constitution
on the grounds of lack of consultation with the
cabinet. In the first place it is unlikely ever to be
raised by a cabinet member. Secondly, evidence cannot
be given of discussions at cabinet meetings, and a
court will not enquire into the discussions that have
taken place there. In the unlikely event of the issue
being raised in court, the President's view would
almost certainly be accepted if he says that he acted

 



"in consultation with" the cabinet.

(d) Where decisions by the President have to be taken "on
the advice of" or "after consultation with" another
person or body, a court would probably set aside an
executive action if such advice was not given, or if
such consultation did not take place. How it would
act if there were to be a dispute of fact in relation
to such issues is not clear, and Nthere would

presumably have to be clear evidence of the omission
to persuade it to intervene.

13. A government of national unity has no precedent in our

constitutional history. Statutes can override conventions,
give jurisdiction to cdurts which they do not presently
have, and make admissible either expressly or by necessary
implication evidence which. would otherwise be excluded
under the present constitutional order. If it is
considered necessary to make the functioning of the
government of national unity subject to legal control and
not merely to political understandings it will probably be
necessary for the functioning of the government to be dealt
with in greater detail in legislation than has been the
case under previous constitutions.

7AC/dma
31 March 1993

  


