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(Prepared by the Canstitutiunal Committea af the AME)

f-H'Wtic: 1E"' l

Suggegt the additimm uf Fall Swuth erican Ci.ti.ZPHE

Suggagt CNQ individual Ewuth African Citizen Qr grwup

mi auch citizeng...'

Una may nut wiah tm havw in grant certain rightg t0

aliEHE eg tha franchiaa'ar smcial Eecurity rights Euch

a% the mid age pemaimm. Um the wther hand, tha righta

mentimned in (3) EhQUld be enjmyed aqually by citizens

anm aliena and hanae thw paragraph ghould ha left as it

15"

HrFti.c:1e

, ...,.
x&) I hawpen ta Eumwmrt the rather Qutwdated (and

unpmpular) view that capital punia5thant shauld be

retainad fur the mffemca 0f murder withmut aAtenuating

circmmatancea (thmugh for NO mther affence in

peacwtime). Thuugh therw 15 little likelihmmd that my

viewa will be reflected in a future bill 0f righta I

shall Haverthelwwa met them dawn here. I wmuld FE"

draft (3) ag ful3.mw;.

E&amitai punishmant mav mat be impGEQU in msacetimg far

anv affance ather than murd&F asmmitted withmut

extanuatinq Circumgtances'
 

Thia wmuld leavg the legiglature free to decide whe"her

0r Hot at any time'murder without. extenuating

Circumatancea wmuld be capital. It. wc:-u1d alga leave

the legialature relatively free hm legislate in

wartimw. GE far a5 the methods 0f inflicting capital

puniahment are cancerned, thmsa would cf caurae be

Buhjwct tn twating undar articla 2(6).

Suggwat CHEFSGHE awaiting tFi.aI' for awaiting hr3.a1

"ergmna' a5 a wt L15tic alteratianuY'

immmsed an tha Etate to pravide or pay

for a cumpetent :defmnme. hy concern is that if the

crime lev&1 ahauld riae dramatically thia Dbligation

cauld pruva mverwhelming. $uggegt a Padraft a3 fallwwg

the Qtate Ehajl, t0 aha maximum 3f 1t.5 ava ilable

Jurces pravide mr pay far a campetent defence' n  



(21)

(22)

(27)

(ES)

(31)

I dm not see why a peraah ShDUld nut be required t0

give mvidahce agaihgt Emuuae, haremt mr Childu Suggest

therefmre the iHCIUEiQH 0f mhly the first phraae"

tNa persmn shaii be rgquired ta give evidence against

themgeiv95.'

Pregumahly this wauld still allow the rules mf evidence

t0 regulate evidence mbtaihed a5 a result Df an

involuntary Chhfeaaimh mhtaihed by meaha which did QQL.

amount t0 itmrture 0r cruel, inhuman mr degrading

treatment'!

Suggeat redraft a5 follmws

iPaGpIe 5hai3 have the right t3 hgtablish families

paged an relatimnship bv descent...'

The reasmh is that it wmuld be inapprapriate to give a

aduptiah. Many categories of relatiuhship could be

coneidered undeairable from the point hf view 0f an

adoptive Child 99 aged married haraoha, unmarried

persons (including persans 0f the game sex living

tngethar and who have a right t0 50 under article

2 27)), Single DEFSDHEH heraans in a paor health etc

etc. In 5hwrt, the eatabliahment 0f adaptive

relationships should be left to be governed by law and

ha cmnatitutimhal principle $huu1d be established.

X think it easehtial that the institution of marriage

should he a relatimnahip existing between tww peraone

0f appaaite sexes and that this should be absolutely

clear in the Hill hf Rightg. Suggeat redraft

iNarriage ghall be based upan the free cansent of tws

partnerg 0f appasite sexeguu.'
 

Such a definitiuh at marriage wuuld in no way prevent

twa pemple Df the game $ex living together (articlw

A 27)) but thia relatimnghip would hOt be marriage.

Suggest redraft a5 follawa

sEV'E-rv Emuth erican citizen ghail have the right t6

mmve freely..u'

It may hat be deairable to give aliens a cmhstitutiohal

right to mmve freely and reside in any part Of tha

cmuntry. This ia a right which might 0f cnurae develap

later if there is regional ecanamic integration hut

EVEN then rights wmuld he cmhfined ta Citizens of other
member atateg of tha mrgahization which comes intm
being. In the mwahtime the legal Situation of aliens



 

should in thie respect be capable of being gmverhed by

mrdinary legielatimh. '

Article 3

(1) Sun est redraft a5 fallbwe

tSeuth #frica ehali be a multiwparty demecracy in which

political rights an en equai basis'.

It cannot surely be the intentidn t0 grant aliene a

cmhetitutienal Fight to equality in the pblitical

ephere.

(4) Suggest redraft a5 fallmwe

tEieetiGne shall be regular, free, fair gag bv secret

baligg and baeed on universal QQEA$W_fraggaggg and e

cammsn veters' reli'.

While the HQtiGH 0f elections being tfree and fair' may

pmesibly postulate a Secret ballet, it is better if

this 15 epecifically previded for. I think the

cehfinemeht of the franchise to thbee who are regarded

a5 tadultt would be eeeehtial in that there shuuld be a

cehstitutienal prohibition on the ehfranchieihg 0f

perebns of immature yeare.

(1) Freedam 0f aesmciatiuh should include freedom not t0

aesociate in arder t0 be cmmplete. Suggest an addition

to the existing paragraph

5Freedem Bf aeeeciatian shall include the right net to

jein the abevementimned bediee 0r anv of them without

being victimized en accaunt Of such nonwmemberehip'.

(5) Pmrtugeee is widely epukeh in South erica teday. It

i5 alem a language in twe 0f bur heighbamre. Should it

be included?

(7) It may be that thie pruvieien 15 Dne which WQUld be

mere apprmpriate in the new Canetitutimn than in the

Hill bf Rights. It cauld be included with other

previsimns relating to the Official language(5)n

Qgticle &

(2) after article eii) 1 consider that an additional and

HEB paragraph (2(a)) eheuld be added which weuid read
as fellows



Iffifa) Markers shall be free net ta jbin trade unibne

end me WGFEEF ehali be victimized 0n accaunt bf nanm

membership 0f 5 uniwn'.

Thie i5 neceeeary in erder t0 make the right at

aeeociatibh cwmpleteu

I am net canvinced that thie previsibh should be

included. Unimn mbwer Shmuld, in my view, be need for

the advancement ef the members' economic interests. It

15 (in my view) a misuse 0f euch power to use it for

political ends. While it might be left t0 Iegislatimn

ta regulate such mattere, at the very least unibhe

sheuld hat be given an entrenched conetitutiohal right

to pursue pblitical mbjectivee. I would therefore

favaur deletion bf paragraph (8).

Etdtibiiiii' 7?.

(E)

(5)

I weuld delete teemual mriehtatien' from this paragraph

and ineert a gag gaggaz which would read as fellows

IDiscrimination an the Qrbmnds Bf sexuai orientatibn

shaII be unlawfui in aII areas Bf public and private

Iife inciudinq empibyment and educatibn'

When the new E(a) is read with the exieting (l) and (2

(as amended) the difference between discrimination on

the grbunde of sexual orientatien and other forms at

gender discrimination (mentioned in (2)) weuld be that

diecrimihatibn &within the family' wbuld be pueeible in

the former but hat in the latter" The reaebn far thieI

weuld be that emme form bf discrimination on the

grwuhds 0f eexual mriehtatimh could be apprapriate in

relatien t0 aertain aepecte bf family life eg adoption,

cuetmdy bf children. On the other hand, it may well be

that thie i5 covered by article 9(4). hrticle 9(4)

however refers to Iprbceedings' rather than to

Ilegielatibn'.

My view is that this goes Bbmewhat tab far as an

encroachment 0n freedbm bf expreaeibn, freedam Of the

press and academic freedom. I wbuld favour deletibh

rather than the imposition bf euch a Iduty'n

article"g

(1) There hae tm be eame element at discrimination here. I

cenaider that the objectivee as stated in paragraph (2)

tubether with a slight redrafting bf (1) would give an

appropriate balance" Paragraph (1) could read as
fallowe 



 
(13)

 

7here shall be no unggggenehie diecriminatien against

dieebled persene'.

By way at gfggggguggmment I weuld read paragraph (3.) a5

be1rg subject t0 paragraph (1) which enehrinee the

netieh 0f tavailability 0f reeourcee' a5 a prerequisite

for actieh. Paragraph (2) talks of tgggh state

actieh'. In the same way I weuld read paragraphs (8)

and (9) (12) (13) (14) (15) as being Subject to

paragraph (1) else ae these specific rights be eubject

t0 the overall 1Gehera1' prev1eiehe fer realisation

centaihed 1n.paragraphe (1) t0 (5) 1nclueive. If thiss

15 en the etate doee hat have an dgggigje obliqat.1en te

attain the varieue r1.ghte and freedoms. Ite dut1ee are

subject te t.he ava11ab111t.y of resources. I consider

1t 15 wise not to impeee an absolute duty on the state

here.

It weuld appear that ae drafted this paragraph ammunte

to the tpaeeing 0f the buck' by the state of part at

ite hwueihg_taek to private landewnere upon whom the

burden of providing alternative accommedat1.en could

then be 1mheeed. In certain caee5 t.hie may be unjust.

In ether caeee ev1ct10n ceuld produce 1njuet1ce.It 1e

recegnieed that the whale question 15 a very sensitive

ehe (en both Sides of the spectrum) and in an effort to

find a mere acceptable balance in which the state's

task would hat be arbitrarily transferred to the

pr1vate landowner the following redraft ie Suggested

1N3 evictien Tram hemee er from lend shelf take place

witheut the Greer ef a Competent ceurt. Inthe cage GT

these Der.een5 whe entered 1nte possession whetheguggggg

a Zease or etherw1ee with the censent 0f the plaintiff

the ceurt sheil have regard tn the availability of

alternative accemmedetien'.

Such a provision would ensure that ail compuleery

diapeeeeeeieh would take place under a court Greer. In

the case 0f thoee whe had taken peeeeeeion of anethere

land without obtaining ceheeht, the queetioh ef

alternative accemmedation weuld not be relevant beere

the ceurt. If it was, the etate'e housing taek weuld

be indirectly pegged te a private landowner whe had
been in ne way involved with the poeeeeeere apart frem

having his land taken over against his will. This

would be an unjust eituatien and one which ultimately

enceuragee anarchy and the taking of the law ihte ene'e

own hands. 0n the ether hand, where the landewner has

previously been a party to transactions with the

pweseeeerc1(even the giv1hg ef a minimal and gratuiteue

wmuld czreatee;pxectet1ene 1n the wmseeesmrs which the

landewner could net 1ghore unless alternative



accommodation wee available" In such a case halterhate

accommedatieh' would he a factor which the court ehould

take into account" The landowner Should not be able to

ehelve responsibility lightly ih caeee where

expectations have been created by him"

(10) (sic) Two queetiohe eimely. Should there be ggmpuleory

education to 1& Lee opposed to 14)? There should of

Should a hili   o?wrighte be involved with prewechool

institutione?

I agree with this article and only have twm comments. The

field covered by paragraph (3) ie one in which I have same

expertise and I would like to complement the draftere on

what I consider to he a very well drafted provieion and one

which ie quite ingenious. 1h paragraph (4) there is a email

typographical error. tHave' Should he thae' (vereion in the

(3) The etate might not alwaye be able to ensure the

realieation of enviromental righte. I would therefore

he cautions abmut formulating the states obligations in

abeolute terms. I would BUQQESt a redraft ae followe

t... the state, ta the maximum of ite avaiiebie

ggggggggg, eating through appropriate agencies and

orgahe sheil coneerve ...

(5) he far as lotus standi in environmental mattere is

cancerned, I ooheider that it ie not only an intereeted

natural pereen who should have locus etandi. Ah

interested company should also have it as where a

company eeee one of ite competitore engaged in an

environmentally deleterioue practice which gives the

latter financial and competitive advantages. I agree

totally with the comceeeion of locus etahdi to agencies

eetabliehed for the wurpeee of protecting the

environment, but I consider that such agencies should

he required to be legal persona and recognieed as such

by the etate. I would therefore redraft (5) and add a

new (6) as follows

i($) .,. and permit the interdictien by any intereeted

for the purpose of protecting the environment,

recogniseo e5 such bv the etate end being e qu31

Egreon. of any public er private activity.i.'



t(6) Tho jaw Shall provide for the recognition bv the

state of and enjovmeht of lgggj pargonalitv bv agencies

EEtahlisheo for the purpoge of protecting the

environment'.

I would consioer that the special measurea adopted by

public or private bodieg enviaaged here ghould be

authotiaed by legislation. Otherwise public and

orivate bodies might be deemed to have a carte blanche,

(in the form of a constitutional right) to discriminate
without being subject to legislative control in so

doing. I would auggeat a alight reformulation

t... the adoption of any public body of such Epecial

measuras of a positive kind g5 mav be authorised bv

lgqisiatigg designed to produce ...'n

Qrticle 13(1) is a very Epecial

article in my view for two roasono. In the first place

it authorises discrimination (in order of course to

rectify past discrimination). Secondly it amounts to

the creation of rights which border on tgroup rights',

the right holders being those tmen and women who in the

past have been disadvantaged by discrimination'.

Given that affirmative action is socially necessary in

order to reverse former discriminationo, it

nevertholess remains an extraordinary measure and

Bomething which should be seen as highly exceptional.

of a bill of rights. To put it another way!

diacrimination should not be authorised in perpetuity.

In my view a time limit should therefore be establiahed

for the operation of what are extradordinary provisions

which must surely be of a transitional character. Tho

time get ghould be long enough to allow affirmative

action to be effective but there should be a cutwoff

date for such meaaurea. I do not think that a period

of 1955 than 13 years would ho sufficient but I think

that a period anceodihg 25 yeara (a generation) would

be excessive. Pergonally, I would favour a period of

somewhere betwoen these parameters. I would suggest a

now paragraph (1)(a) which would read as follows

tThiS articie Hhall cease to have affect when the

pregent Hill of Hightg has been in operation for a

period exceeding 15/E0 f?) vears'.

An alternative way of avoiding thm perpetual

entrenchment of diacrimination by way of affirmative

action would he to apply the orovisiona of paragraph 



(1? en the individual rather than the greup level.

This ceuld be achieved by a elight redraft.

x

3; k
g",. ef gagivigg4& men ahe wemen whe in the past have

been Jieeevahtaged by discriminatien'.

Thie wmuld mean that there could be he affirmative

actien in faveur Qt pereene whe come inte existence

after the Bill at Highte eperatee (perhaps thie may

even be the meaning ef the paragraph ae presently

drafted). In that event, the elaee 0f pereehe in wheee

favour affirmative actieh could be taken would

ultimately disappear and with it (in practice) the

autherieed diecriminatieh. The paragraph may therefore

have an inwhuilt mechahiem for the falling into

deeuetude 0f affirmative actienn It would hewever be

mere ereeehtahle if the Bill of Rights had a fermal

pruvieiah which weuld show em facie the Bill itself

that at a certain paint in time, all discrimination is

a thing ef the paet.

The earagraph constitutes mt ceuree an infringement of

freedem of speech" It must therefere be regarded as an

exeeptien such A; ie envieaged in article 15. That

such an ewceptieh ie warranted is beyond question. The

enly eeheideratien ie the ggtgnt te which the permitted

exeeptieh eheuld go. The fact that a certain viewpeiht

might preveke a reactimn in certain thinwekinhed (ie

unduly eeheitive) pereene (eg the higet) when it would

not do em in a reaeenahle pereen eheuld not be a ground

to prehihit expreeeieh ef the viewpoint and thue

curtail freedom 0f speech. In erder therefore t0

balanee freedem of speech with legitimate objectives,

my view weuld be te intreduce bath subjective ah

ebjective elemehte inte the eupreeeiene in queetieh.

The greeence mt eithgg of theee elements in an

expreeeieh would permit the state to enact legislation

prehibitihg it as in paragraph (4)" I Hamid redraft

the paragramh ae fellewe

t... the state may enact legislatien t3 prehibit the

cireulatien er peeeeesien of material which egg

iggendedngg inaite Of which ceuid be expected to

incite in a reasonable Bergen raciei, ethnic,

religious, gender er iihguistic hatred, which gig

egwtg prevehe vielence er which could be expected

revoke vielence in a reasonable pereen, which gig

igggngeg t0 insuit, degrade, defame er enceurage abuee

ef any raeiai, ethnic, religieue, gender, er jihguietic

greup er which weule be undereteed hv a reaeehahle

eereen as ineuitihei degrading, defamine er encouraging

 

P
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(8)

(9)

abuse of anv racial ethnic, FEIiQiBUE Gr linguistic

EKIQSE , '

My view is that the organs 0f state ghould not be given

carte blanche (in the fdrm of a canatitutidhal right)

ta practice discriminatidn withdut being subject t0

legialative control. (See comments on article 13(1)).

The pdliciea and programmes envisaged in (5) should

therefore be authorised by legislation. RE pdsitive

actidh here 15 in fact an aspect of taffirmative

actimn' my feeling 15 that there ghould be a time limit

Bat fur the exarcige hf the discrimnatidnu (599

articla 13 generai Cdmment above).

I wdmld redraft 5) a5 folldws

t... shail pursue such policies and prdgrammes a5 mag

be authdrized bv quislatidn aimed at ...'

In Qrder to get a time limit ta hdsitive discriminatidh

I would add a ugg paragraph (10) ta which I shall later

returr.

Praeumahly the tsteps' envisaged in paragraph (8) are

thdse thtemplated in paragraph (5). If this is 5d it

might be mentiuned. I would redraft (8) Elightly

tIn taking steps t0 carrect patterns or pratices 5f

digcriminatidn in accmrdance with naraqraph 5 abdve,
I

gpeciai attention shali he paid ,,. .

As positive action in terms of (8) is also an example

at taffirmativa action' and thus diacriminatroy in

Character5 a time limit shduld be placed on the

discriminatidn. I would suggest a new paragraph (10)

which wauld read as fallowg

1(10) Paragraphg 5 and 8 0f thig 9rticle ghall cease td

hava effect when the pregent Bill of Rights has been in

QDHFatiQH far a periad exceeding 15/f0? VESFS:

 

NGUS and private bodies will be under a general duty

hat ta discriminate anyway (article 1(2) read with

article 16(3). Should the duty to take positive action

alga be placed on them? This it shduld he hated would

ha FQEtFQSpQCtiVE in additidh t0 requiring

diacrimihatdry actidh" he the state does not have an

dhligatidh t0 legislate here (but a discretion) herhaps

this 15 indeed a problem which can be left td

legidlatiah. .

 



I would euggeet that a few details eheuld be added

relating to the powers of the ceurtn Suggeet'the

follmwihg addition -

t... The eecisiene 0f the neurt en e11 matters relating

ta the ihtepretatien end applicatieh ef the Hill ef

Hiehte shall be binding an all ether Geerte. While the

court sheil net he heund hv its 6WD previeue decisions

relating to the Hill of Rights, it ehall endeavour te

achieve ceneietency in its jurisprudence and shall

hermellv ehiy depart from ite previeus decieiene where

there has been fundamentai thence of circumstances in

he the ultimate autherity DH questiehe arising out of

the Bill of Righteg the Court's decieiehe eheuld bind

all ether courte 0h euch mattere. AS the ultimate

authority the ceurt ehould net be bound by its previeue

decisions. It ehould he peeeible far it to react to

new and changing circumstancee. It should hewever be

entouraged to adopt a jurieprudental line which is

ceheietent.

I wmuld add a new paragraph (9)(a) giving anether power

to the Human Rights Commission namely that of referring

legislatieh t0 the Constitutienal Court to test its

validity. The draft could read as followe

t(9)(ai The Cemmiseien ehail have the rieht te refer

ahv legislative previeion to the $ohetitutiene1 Ceurt

with a

queetieh. Where reference is mege within feurteeh days

ef the adaption of the Legislation, the operation at

the IeQieIetive nrevisieh in questien shall be

suepended fer a peried of 51H menthe frem the date at

adeptien or until the Cenetitutienai Ceurt has given a

finei iudement in the matter whicheger shail be the

eariierr Sheujd the Censtitutienai Court deliver

jumqmeht invalidating the previeieh more than six

months after the edeptieh ef the legislatien, ehv act

dene er perfermed pereuaht to the previeien between the

expirv ef the said period ef eix months and the date of

the deiiverv of the judgment of the Cenetitutiehe;

Ceurt Shall be deemee t0 be valid nethwithstandine that

 

invalidated by the Constitutienel Cemrt. The

Cehetitutienei $eurt may, by a unanimeus decision at

ali its members extend the period ef six menthe

nrevieueiv referred te er ehv peried er periede

substituted therefor, en en anpiicatien in that behalf

made hv the Commieeieh'.   



The hagic idea wmuld hm t0 give tha Cmmmiasioh a degree

hf ihfIUEHCQ ih relatimh ta tha legiglature._ Thug if

the Cmmmigcimn had made 1t5 views 0h draft legiglatiOH

khmwh tn Parliamaht during the lagialative prmcwaa

(paragraph W) and Parliamhht hevarthele_5 went ahead

and adapted legialatimh which in the view Bf the

Cmmmiaaiuh wag unccth531:1tutiuzzrnaa1,l Parliament cauld then

expect a refarahce to the court gag a 5u5p9hsiah Qf the

lagialatimnn This wmuld he an ihvitatimh to Parliament

tm wnaure tha cumpliahce 0f legiglatioh with the $111

mf Hightg. Oh the ather handy tha Cummissiah would be

xhemiad t0 act hrmmptly if thg legislation wag to be

hugpehded. Hancg referral Ehmuld be within 14 days"

Tha Cmurt wmuld alga have ta hand dawn judgament

timemugly hr the SUSPQHEiOH wauld be lifted in &

mahthg. h furthar incitatiwh ta the court ta hand dawn

judgment within a monthg wuuld be the ability t0 act

under the legialatiah until judgment was delivered" In

the Uhlikely event of tha state putting abataclea in

the way hf a timemmg daciaiun by tha cmurt (with a view

to being able to act under the legialatimn after &

mmmtha and irratrihvahly a0) tha meriad could be

extended and : lahg a5 thia wag

heme ary. Such a mechahiam hmwmvmr would raquira tha

cmmpwratimh hf hath the Chmmigsimh and all the memberg

Qf thm cmurt. 9% EMCH it wauld hut likely happen.
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