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29/1¢/80
Dear Comrades,

The documents Criminal and Givil code of the people of South Africa, dated
June 4, has been gividp very late to the RPC for discussion, T huwe

quickly joitted dowm my initial reactions as someone especially concerned
with legal aspects of our struggles As will soon be clear, I have very
fundamental reservations about the documemt, Ny only regret is that Jaid
not receive it early enocugh to make my comments in more dignified language
that paid proper tridute to the hard work of and creative solutions advanced
by the courades responsible for its preparetions I trust that thise comredes
srent 5y sovere statensnte as pert of diesission 15bereted Yy dhe/endeavenrs,
And the movement as a whole can only bemefit from serious and honmest avgugnent
about these important and difficult metters.

- Albie Sachs,
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29/14/80
Dear Comrades,

The documents Criminal and Givil code of the people of South Africa, dated
June 4, has been gividp very late to the IPC for discussion. T bhewe

quickly joitted dowm my initial reactions as someone especially concerned
with legal aspects of our struggles As will scon be clear, Il have very
fundsmental reservations about the document, Ny only regret is that Jiid
not receive it early emough to make my comments in more dignified language
that paid proper tribute to the hard work of and creative solutioms advanced
wummmznmzm&amm
treat my severe statements as part of diesission 1ibereted by ihe/endeavours,
And the movement as a whole can only benefit from serious and honest argugient
sbout these important and difficult matters,

Albie Sachse.

<



98 the sroposed criminal snd oivil ggde,

This document raises important questions about the nature of power, If 4%
leads to a discussion of the nature of authority, the difference between a party
mammﬂummmpn Mmm-tm
methods of dealing with problems, urulhm very valuables services But
as draft civil and criminil code for South Africa it is fundapental misconceived,

The document attempts far too muich, and as result, does nothing in & way that

gives satisfaction, iAn the contrary, it is full of ammmition for the enemy,
e

Confusion munber ong - of functionss . ¢ political party is not the

State, Its composition and methods of work arve completely different. Basically

& party ie an organisation of people who voluntarily associate with and dedicate

themselves to achieving certain objectives ~ in this case the overthrowf of the

apertheid reghme and the establishment of a non - racisl democrdfic society

based on the Freedom Charter, It is held together essentially ty the shared co

consciousmese of its member, an immer discipline in terme of shich mewbers

O e e e BT
that is, by mobilisation and persuasion, In extreme ceses the ultimate sanction
is exclusion from the organisation itself, That is all, Comrades who fall down

on the johy ho do mot turn up to meetings, or came late, or spread confusion,

who talk t00 freely or drink too much, ave not send to préson - where would we
get the guards if every infraction or lapse waggt¥eated in this way? - but ave
dealt with hy the process of criticism and self-criticisme

It is true that our orgenisation, as the tuilder of the new South Africa,

exercise certain functions of a state in embryo forms We have an army,we have
comrades responsible forthe security of the organisation and its leaderss In
exercising their functions, these structures necessarily are involved in coercione
Accordingly, to this limited extent, it would be quite apprepriate for the eg
Wuuwmmmuummwmm
miSitary disoipline and security we £o be dealt with, This could be formlated
au-wuumuammmwummhu
mnmm(m.mmmwu)
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the range of sanctions ( this could be claseified information; in any event
mmmnmmmmhmmumm
for the d¢siudos; the kind of deference available, inclufing at least the right &
%0 be heard: the reporting and appeal procedure, Possibly a distinction could

be made between fromt-line and other areas - clearly the jrocedures will be
affected by battle conditions, These guidelimes ( instructions, orientations)
met be essemtially political in charscter, The whole mode of operation, the
basis of the charges and the charucter of the sanction s must be politicals

$he baslt document could not be regarded as a code which in legal terms denotes
o formalised and carefully structured document setting okt precise rights, duties
and procedures, At yresent we have too little to try to got it all
m‘-*mgammm.mwmmm

Another area in which the orgenisation exercis€fg embrionic state fuictions i§
is in looking after refugees and yroviding education for victins of apartheid,
large munbers of people are living in AU commmigties subject to ANC disciplines
Here 00 it would be useful to esteblish o set of nghs, & raigin of sanctious
and a mode of procedure which is politicelly correct, the function of the proqbe
being to reinforce the intergrity of the organisation and raisejhe the political
consciousmess of all its mewbers, and not simply to repress negative behaviour
(thouph this mst be done)s Again, it owonld be Appropriste and uniuly grediloquent
to call this document o code for the people of Seuth Africas It would essentislly be
be spode of moralijy and descipline, that would be couche{ in affirmative,
conscioummess - raising language, including a section on disciplinary measures
emphasising at all times their political nﬁummm.[(_gnm
in vain in the document for any reference to the pespie principle of re-education,
mw-«mmumm«m.mmuwm
mmxw«'mnvmxummwum.
People's pover has to be defendeds .
%ammmormnammmohvummuuhummmm
conseiousness of its members, and not ites capacity to punish,
Ccrv\-#u.sdmv\ )
Cenfeswton namber two- Confiifon of time; Unfortunately we are mot yot in powers The
The draft document leaps from the present pre-revolutionary phase, with ite own
special requirements, into the future post-revolutionary phase, which will pose a who
a whole new range of problems, The two simply do mot mix, Whem we bear in mind
that other post -~ revolutionary societies took dn average fifteen to twenty years
to produce new civil and Criminadl Codes (0.DsRs, Cuba), it is a lit3le premature
to produce our now
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Yo rroduce our code now, Juriste in cther countries who have laboured for yesrs
and years to distill the experience of thiir countries inte legal codes, will
hardly be irpressed by the ides of o code knocked together in susch a lurried
and premature fashion, It is not suprising that in puvely technical terms the
code leaves o lot %o be desired - the offences are arbitrerily chofeen, the
definitions not always opposite, and many fundamental priunciples are not touched
one It ic not realy detailod ensugh %o be a real Crimingl Code (it saye nothing
about dofentes, nothing about elementary principles of procedure etes) Nor is

it general emough 0 be a code; for exanple it does not outlivn. smy comprehensive
gemoral principles of liability end punichwent,

A1l in 811, it presents a picture of & havch and vengeful future South Africs
in vhich mmyone vho does not cgree with the new lesdership®s interpretation of
the Freedom Charter is 1ikuiy to be put up againet o wAll end shot (o/f volume )

Any yroper code for the future would have to give people confidence in the law
mals it plain that torture and degreding impriconment will themeelves be
pugiishable a8 crimes against the citizems, that aluse of office for personsl
gain will be o orime, that the law will gueretee the rights of the people, be
used to re-educate those who violate the peace and security 6f the people, and
be an instrument of represssion enly in the case of those who fepentigntly work
towards o restoration of the crimival system of apartheid (end them it will be im
implacable).

Confusion muniber three: Confusion 6f persomsfy

It 45 not cleer who the dooument is ained ats members of the organdsation who
sirey Abs principlesy or persone or'fvom the other side who might MIL into our
honds, In the case of the former, ae has alveady been argued, the remedies
should be essentially political rether then juridical, Ta the 6f the latter,
International Law reguires = far more carefMlly thought out mchemes Right now we a
are demanding prisomer of war status for our captured gmerillas, The corallary of
this demend is that o state of war exists, and that we will tvest mamy captives
in e some wy that theummmmme, < Aland ¢, Cunerney Utk s

Here again, there is somethire very specific thet cen and feeds to be done, that
would immennely emhance the lefal sianding of the ANC in the eyes of Intemmational
law and put the eneny really on tho defensive, and that is ratify the Protocols

%0 the Geneve Conventions on Prisomers of War, '
(xmmmmmmm-mmum}.#mum

of that kind woald carry comvietion, wheress the publicetion of » loose and not very
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mmmmwmmn#mmmmm
of the prgenisation, (m:mmmﬁaummmmmm

1 It is alwsys in our interest to distingnish these from hhe rest,
and then ull together)

Confesion mumber fours Confusion of countryve
I% is an elementary principle of sovereignty that punishment in the semse of death
m.mm,ﬁmm,mummmuamm

~ Couris of ons country simply camnot operate in the territony of another. Sometimes
© the host country permits foreign courts %o operate on its soil, for example,

militady courds in the case of soldiers stationed on foreign bases. But this
& alweye done according to treaty. The document could oreate serious problems
in the case of mony countries vhere we have RPCVs,

In fact, except where special security factorsapyly, it would seem in primciple
more correct for our mambers to be mubject to thelaws of the country hw where they
happened to be stationed, It has aluays been the imperialists who have claimed isssinit;
imsanity from local juriediction, Our attitude is that we value the right to live
and work granted to us by foreign governments, and that we will comiuct curselves
aluays in o menner which shows respect for the 3sws and customs of the respective
esiates. Should the governments hand over responsibility ¢o us for dealing with
Mummumum._muwuam
mmﬁommmupmnmuﬁé"m.m
would mot be sanctioned in memy countries One can imagine the hullabaloo the
wmum.mmmmmuuuémuumm

wmmmrmmmmmmm
different levels that are puszling to the reader, The texts of the Conventions

ou the Buppression of apartheid, and on @enocide ave incorparated inmto the Code
unmw.ummmmmm

which attempt tb Sevolutionary wine in counter-revolutiomary bottles, The impriat
of the English lagal system, comservativs and technicdl, is stamped all over the
documents Words lilke felomy, misdemeancur and indictable offence sbound, The
whole § format is dry and techmicals It imposes a single court system on a
mltiplicity of situations that have virtually nothing in common, It presupposes
that the pri oy mechaniems of dealing with transgressions are juridical rather
than political, This is the juridical fallacy at its moet dangerous - o fallacy b
becanse it premupposes that the yroblems of behaviour in the struggle and after

%o 21l gituations that might arrige, dangerous because it deals with the management
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of power im a technical rather then a political fashion,
All of us are schooled in the English legal system, influeuced by its procedurey,
vocabulary and style. Certainly thoem ave useful features in i% which we can
mmmwumumm.umu-;%um
as well, But it is not the model, nor is the cnly altermative to it, the so ca led
Continental Codes In fact, one can say that$ we do not need model, wehter British
type or Continemtal, or treditional Aerican or whatever, Wekhape the instruments
mmum«%mmumuummnhm(unm“
the definition of forgery or public indecency at this stage?) We would do better
%o look to the struggds|of other countries, more especially Tevolutionary oues,
rather than 4o théir Codes - how did they deal with traitors in their ranks, how
4i4 they control indiscipléme?

E@ﬁomam.fumh, it appears that the khole process of
corraction was based on two wrywincipless first, public meetings of criticism
ani corvectiondy in uhich personSfrespousible for misconduct were made to appear
bhefore yublic meetings of théir comrades, who decided on the appropriatefl fomm
of puishment or re-education; second the existence of liberated somes in which
Prolimo already exercised a form of state powers This permitted the confinement
of traitors, deserters, persons guilty of corrupt of abusive behaviour or so onj
it also alllowed the ecxmcution (vare) of enemy agents infiltreted inte their
vanks with a view bf acsessimating their leaders. The base ceup in Tanssnis
also operated as a# a little piece of MHosauwbican territory, alihough frequently
the Tanzania authorities were called upon to imprison person guiliy of grave
hreaches of revolutiouary disciplines It is woteworthy that although uo Code
were produced, aud only the flimsiest of statutes dealing with yrocedures
published the aystem of popular juskice guickly becawe well established, and
today im the foundation of the whole new legal system in independent Mosembique
Incidentally, &%ouwmmcsmmmumhm.w
largoly pessed by histerys The basic legal irenuiormstions were affected ky
the Coustituation, & which establiches new rightfand duties for citisems, by the
system of courts establibhed three years after irndependence, and by a special
law, adopted more recently because of Fhodesian aggreseion, called the law
dealing with Orimes againet the Security of the Peoplel e o
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Hention is made of Pyeliuo sxperieuce 0ot oo « nidei for us, Wi to stress
mmu%cmmmwummm«m
gtrmgile, Corteinly the MPLA must have had very rich experience in this field,
which would underline the importance of relating questions of discipline and
suthority to the realitics, the traditions and the pocnibilitics of our
M%MMhmmw‘tupmMr

Without o briefing on why the dooumond is necessary, on ihe noeds that it is
responding to, 4% is Liflicult Yo malke comcrete propasals. Shuply 4o send oud
nﬁmwuuwmﬂmnmm‘m.umnmmm.
valusble though it is thet all membera ave being gives Giance to wbidy it sad
weke commentes The need thet give rize to the setiing up of he working commitios
. should Lave beon cxplaiued, and the principles that gaided hem in thedr woek
eutlined, (1% iz 4wpicul, Y 4he wy, of the Mglich tradition, to jublish s
draft law withoud o explanstory ezt - tho assungtion is that the logal
profeseion is always om hand o do the explsiniug, or else to elgupsatmgst the
thenpelvase Yocuumt for the pacple dhould zot cems cut ifiils form - 3%
should be juckified mnd interpretoed, or else be pe clewy in iis laonguage and
form,s0 well eplained by 14¢ owa precsblo, 2o uot to reguive further osmmently)

Yy firet recomendutions the grendieme concept of o gemeral Cedes applicsble
now end for the fuiure, msh be scrgppeds It lookd like rhetoric, playing st
poverf; sud rot the real exercise of power; it will mezle our madbers, couse
mmw“mwm,mgveplmumm.mwm

demmnittotﬁm

Second, the document miet juotify iteelf, explain the needs that give rise to
it Tme 4% chould begin wilth o preavble thet sete cut ¥y 4% has become 2
naceosary at thin§ ringe 4o elaborate a series of dovuments desling with ihe
pighte and dutien of members, problems of discipline, treaiment of enesy agenis
snd captured enomy coldiers (or vhatever the needs are)s Thic preadle would
of necessity include the cection in the Frecdonm Charter desling with juclice
(wo souctines do mot value eur own besic docoment sufficiently;the Freodon
Charter mst sppoer ol opell cut very clearly ihe principled relaticashiy
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between politicel mobilisation end the application of sanctions in the movement,

The question of revolutionary discipline should be dealt with in several sectionss
General Principles; Procedures in the Regions for dealing with serious problems
(esventially politicalf proceduresy with active membership participation); the
priciples to guide the imposition of 4% sanctions, with the emphasis on useful
work and re-education as the primuyy priciple, a list of posible type sancptioms,
#rithout limiting the discretion of the gemeral meeting, or disciplimary sube
committes, or the RFC or whatever organ is made vesponsible (ges a court). Very
serious cases can be handed over ffto the suthorities in the host countries where
the relationship is apprepriate, or else transfered (with a full written report)
%o some cemtre where proper final sanctions cmn be imposed, Thwe Revolutionary
Council should have o special Security and Discipline sub-committee, directly
responsible to the President, ¢o deal wikh grave cases, and $o impose appropriate
pemalties, The situation is developing so rapidly, thet to sttempt to lay dowm
in advance procedures and penslties would be quite inappropriate,
WhMMWM»-MM%
$0 $im8 - which stesss the importance of harmifing the great Mumeniterien
treditions of our strugile with the need implacably to defend the revolutions
The guarentee of justice in these cases lies essentially in proper political
controly and not in juridical devices, The procedures have to defend on the
circumstances, but there could be gemeral prrincipless

The defndant has the right $o be heardl and , in Seweer of the sllegations,
Gl m,%mvup&ummmt.umm.
$ R M;

A% no stage should torture or any form of violent or degreding treatment be used
against the defendant - we do not fake our standards from €5y snemies

Guilt should be clearly proved om all the evidence aveilablej

Punishnent chould be aimed at re-sducaton vhere possible, isolation from the rest
of the movement where absolutely necessary, and death in the most exreme cases
(persons send %o sssassinate our leaders etcs)

Docisions should Ysherever possible be unanimods, and in the case of extmeme

measures, be subject to confirmation by the President, who for this purpose ma
may be assisted hye a small ¥ advisory body,
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It would seen that the treatment of breaches of discipline in battle conditdons,
the underground, or prison, needs to be dealt with quite separatelys

As far siywhe International law position is concermed, I would commenth
The NEC publishs a document affirming our adhesioms

| u)a&mhmma-muam
b)) To the International Convention or the Supppression of the Grime of Apartheid,
~ ¢) To the Protocols %o the Geneva Conventions on the Treatuent of Pisony of Ware

hhmﬂt).d:“mﬁmhﬁa%hﬂnmu
dreft the document in appropriate language, speaking in the nome of the peopde
of South Affica whe ave denied yproper statehood, indicating cur adherence as
well as our commitment ¢o incorporating the provisions of the Convention inte
our internal law as soon as a demomratic, no-racial siate is estabdlished,

In the case of ) '(ﬂmm)u-ﬁmdnusm
raw

’ movesmnt conduoting o war agninst &mw Tegime, This should be dome as

meseny Givt, and would redourd very much to the oredit of the AN as an

orgenisatondll concerned about its intermational responsibilityes, while at the

same time strengthening the claim that our captured guarillas te treated as

prisons of war,




