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Over the last few gears a plentiful and challenging literature

has developed in which feminist writers have constructed an

illuminating critique of legal approaches to dismantling

sexism and sex discriminationi. Much of this literature makes

passing or more substantial reference to questions 0? racism,

generally in the context of an acknowledgement of the

specificitg of the oppression of black women. However most of

it; does not addres directlg the question of what the

critical teels and insights DE feminist social theerg might

contribute to a more thoraughgoing analysis of laws designed

to combat racism. This silence is born partlg of a

recognition and respect for the specificitg and complexity of

racism and its relationship to law; a (proper) inhibitian from

too easilg regarding racism and sexism as simplw analogous
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the question of moments oppression and its legal cenetitutien

stretching begend anti-discriminatieh legislation, which is

the central focus of feminism.

should like to thank the participants in e livelg

discussion of this paper at the Hart markshop. Their comments

have been influentiel in revising and, I hope, improving the

argument. I am also grateful to Ann Dummett, Sandra Fredman,

Jehn Gardner, Bab Hepple, Laurence Lustgarten and Carl wellman

for reading and giving me helpful comments on an earlier



However, I think it is true to sag that many of us who are

concerned with this general field of inquirg are uncomfortable

with the fact that, with some notable exceptionss, there has

been a relative lack in United Kingdom law Journals of

critical analysis specificallg focussed on race discriminatioh

law. This is not to sag, of course, that the question ef

racism is not canvassed in legal literature. Particularlg in

the criminal Justice area, the racist practices and attitudes

of public institutions such as the prison system and the

police are debated regularlg in specialist and general pressi

However, it would be fair to say that in terms of analgsis and'
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critique of thevwebeneiaiheeeseeewe

racism, there has been less published debate than in the area

of gender. Given the scandalous undei-representation of afros

Carrihean and Qsian people and those from practicallg all

t.

ethnic mineritg grousz on the staff of law schools (and

indeed in the higher education sgstem generallg) this is

perhaps (depressinglg) predictable. whilst the contributions

of members of nonsoppressed groups to the struggle to

understand and opppose racism in the legal sphere is to be

welcomed,6 both the prominence of ideas about the relevance of

direct experience and particularitg Of perspective in much

modern social theorg and straightforward arguments of social

Justice identify this under-representatian as a major cams

for concern and activity. whilst working for significant

improvements on this front, it is obviouslg important for us

to familiarise ourselves with developments in other countries,

such as the United States, where black people have found a

significant JDiCS in the legal academy and have begun to
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subject legal practices to the scruting of what has come to be

known as 'critical race thecrg'.7 However, it also seems

worthwhile to ask what contribution feminist ideas, which are

beginning to have some impact on the law school agenda in this

ccuntrg, could make to a critical understanding of race

discrimination law. This is the underlying project which

informs this paper. I should like to note at this point mg

sense of discomfort both at the possibilitg of being seen to

pre-empt OF deny the distinctive perspectives of people from

ethnic mincritg groups by generalising a white feminist

perspective to their position, and, ccnverselg, of being

marginalised as one ,lccng lefti approach talking to another.

Certainlg, there will be aspects of the issues which I am

discussing to which mg position as a middle class white woman

will have made me insensitive. Mg conviction that racism,

like sexism, cannot and must not be regarded as agglusivelg

the problem of its victims, and that the challenges pcsed bg

feminist and anti-racist analgses of law are challenges which

must be met bg all lawgers, prompts me to continue with the

project nonetheless.

f .
Hg argument will fall into two main sections. In the; first

place, I shall return to the questions I raised in an earlier

article on sex discrimination law, so as tc explore the

relevance of Feminist questions, I raised there for race

discrimination law. This will involve some discussion cf the

relationship between feminist and anti-racist approaches to

law, and a more general account cf the questions cf sccial

theory raised bg feminism.fTSeccndlg, I shall move on frcm the



feminist critique of anti-discrimination law to ask one
A

specific question about possible reforrn:'-E how far could we

improve the sgmbolio and instrumental value of anti:

discrimination law by emploging the notion of collective or
w!

group-based righte?_; what legal and political questions area

,z
raised bg this kind of approach? Finallg;hI shall trg to draw

some general conclusions about the usefulness of and dangers

inherent in anti-disorimination legislationa anew make some

tentative suggestions gbout where we might go from here. I

shall in particular address the question of how reformist

lawgere ought to respond to feminist and anti-raoist

scepticism about the gains to be had from law and legal

processes.

FEHINIST PERSPECTIUES UN ANTI-DISCRIHINRIIUN LAU

. . 8 . .
In an earller artlcle I noted that there 15 how a wide

consensus, among lawgers with verg different political points

of view, about certain intractable problems hrowh up by the

sex discrimination legislation. Problems of proof; the

hopeless inadequacg of the available remedies; the

unsatisfactorg nature of the resource basis and structure of

the enforcement agencies; the inexpert nature of the tribunals

hearing discrimination cases; the lack of legal aid for

tribunal cases; all these are widelg acknowledged to hamper

the potential effectiveness of the legislation.9 911 of these

technical problems, and more, applg equallg to the operation

of the Race Relations Rotm, and have been analgsed and

criticised bu the Commission for Racial Equalitg in its

4L .
proposals for reform. I The general message delivered bg



these and similar proposals is that, with some fairlg

substantial modification, but without any major change of

direction or underlging principle, the anti-discrimination law

could be made to work tolerablg well. Several rather

different kinds of problem are, however, suggested bg a

feminist critique, and these seem to call into question the

very structure and basis of anti-discrimination law. I shall

now sketch cut some of these feminist questions, and consider

their relevance for race discrimination law.

A
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egtThe Underlying Notion of Equality of Opportunity

It is widelg recognised that a legal commitment to formal

equalitg is insufficient to guarantee the fair treatment of

groups which have suffered a history of prejudice and

iscriminaticn. This is reflected in the Sex Discrimination

and Race Relaticns Qctsi commitment ts iequalitg of

cppcrtunitgi, and their instantiatien cf the concept of

indirect discrimination. However, this fundementallg liberal

hctien, the precise delineation of which is in ang case bg no

means clear, poses problems for and puts limitations on the

achievements to be made hg anti-discriminaticn law. For

example, indirect discrimination effectivelg uses an unequal

cutceme as a prime face test for inequalitg Of cppertunitg.

However, the ultimate willingness of the tribunal to interpret

this as an instance of unjust, illegal inequalitg is modified

by the underlging iceclcgg of equality of opportunity, which

invites the tribunal to be receptive to the idea that unequaL

results may be explained in terms of the free, autonomous

choices of individuals, For example, if the sexual



segregation of the labour force, the concentration of women in

low paid and part time work, and the under-representation of

women in highly paid and high prestige Jobs are seen as

flowing from autonomous individual choices which flow in turn

from women's and ments legitimatelg different lives, the

tribunal will be more sgmpathetic to arguments of

Justification and less persuaded bg the plaintiffis argument

that the result represents a legallg recognised injustice. In

other words, the tribunalts response to the evidence mag be

affected bg the verg stereotgpes which mang of us hoped that

the legislation wowldt serve ta attack. Exactlg comparable

prablems arise here in respect of race: although the hold of

'natwralistict or tbielegistici ideas about the appropriate

place, role and characteristics of people from ethnic minoritg

groups is perhaps now less tenacious than is the case with

sex, the influence of stereotgpes about what, for example,

afre-Carribeah er Rsian people are like can be directly

relevant in race discrimination cases. This is because theg

affect both the plausibility of certain kinds of arguments

abeut Justification and the tribunalts reading of whether or

H
'n the unequal outcome is something which should be regardedO

with suspicion, or rather as Just the tnaturalt outcome of

peapleis choices. The powerful held of racist stereetgpes in

. . _ 17

areas such as police practice and the treatment of prisonerst

can hardly be doubted to exist in most areas covered bg the

current Race Relations Act, and mang mare which are not.

??_bThe Implication of the Individual Complaint

Fellowing on from these difficulties with the liberal ideology



of equality of opportunity, there are further limitations in

the capacitg of indirect discrimination to bite against

structural sexism or racism which are inherent in the nature

of the liberal legal form. Indirect discrimination seeks to

address practices which have discriminatorg effects, but it

works bg means of individual lawsuits which, it is hoped, will

have wider knock-on effects. This has indeed happened in some

instances, but the relative infrequencg of successful cases

is, as we have already noted, often deplored. One problem.

with the current legal approach is that a basic structural

implication of any lawsuit is the idea that what is complained

against is agnormal. This imhlioation, once agan, affects the

tribunalis reading of both law and fact, and it constitutes a

psgchologioal and hence material barrier to success in

indirect discrimination cases for a verg simple reason. This

is that in mang areas of social life, institutional sexism and

racism are the nogm; theg cannot be regarded as abnormal.

Descriptive and prescriptive conceptions of 'the normi shade

into one aoother, generating a reluctance to conceive the

statistically normal as legally proscribed: descriptive

normalitg confers legitimacg. Uoubtless this speaks volumes

on the general problem of laws which seek to legislate in

advance of social practice and cohsensus. But it can hardlg

be doubted to pose a special problem for Rfro-Carribean, Qsian

nd female defendants who are addressing their complaints

about heavilg entrenched and rarely questioned social

practices to a white male dominated legal forum. The

statutory construction of (certain verg limited kinds of)

racism and sexism as abnormal has proved to be relativelg



impotent in the face Of the broader social construction of

them as normal. This seems likelg to mark a significant

difference in the experience of male plaintiffs under the Sex

Discrimination acts and white plaintiffs under the Race

Relations ect, whose complaints will often call into question

practices (such as affirmative action) which are not so

universally and unquesticninglg endorsed. Rn interesting

example of imajeritg, plaintiff whc gig meet with little

sgmpathg from the courts arose in the Peake 13case, in which

the practice complained of was assimilated with chivalrg -

preciseig the kind of widelg accepted sexist institution to

criticisms of which the courts are likeig to be resistant. OF

ccwrse, the Peake decision is happilg no longer with us, but

its history is of continuing interest.

Problems of Comparison with the white Hale Norm

9 further problem in the operation of the Sex Discrimination

9::5 is a function of their definition Of discrimination in

camparative terms; both direct and indirect discrimination

pend on a ccmparissn cf the plaintiffis treatment Dr

tcsition with what would have been the treatment of or what isT)

the impact cf the practice upon a person of the Opposite sex.

The major problem here is that the standard Of treatment er

the cwtccme which represents the point of cempax/risch and

hence the ectis concepticn of what is normal or legitimate is

necessarilg a norm set far (and generallg bg) men. This peses

particular problems in areas such as pregnancg where

articular treatment is legitimate get where a discrimination

_ . i . . . . . . Hc-aim is either ruled out in an exercise of blinkered logic



or allowed on the basis of an inappropriate comparison between

a pregnant woman and a disabled ma#5. It also illustrates

rather olearlg the blunt critical edges of the legislation,

which cannot provide ang platform for litigants to criticise

the formulation of the 'normalt standard: they must content

themselves with arguing for assimilation to it. Complaint

about formal difference rather than substantive critique is

the name of the game. ere similar problems posed for afro-

Carribean and Asian people by the comparative aspect of anti-

disorimination law? Certainlg assimilation to a white-defined

standard is seen as an eminentlg unsatisfactorg goal bg most

anti-raoist writers, and the desire to raise more radical

questions about social justice has infused not only critical

social theory but also popular culture, as for example in the

songs of Traoeg Chapman. :es in the case of gender, appeals to

specific needs, interests, ways of life or sensibilities are

inherentlg dangerous and double-edged in the context of a

legal sgstem informed bg the formally egalitarian ideology of

the rule of law, Just as basic Challenges to the conventional

construction of standards and value are quite literally ruled

out of (mutt):5

Problems of Symmetry

7
es Cotterrell has noted,L at a formal level, anti-

discrimination legislation operates by means of

deoategorisation rather than categorisation. In other words,

it picks out certain features or categories onlg in order to

prohibit their operating as reasons for certain kinds of

decisions. This reflects the liberal notion that all have the



same right not to be discriminated against. It opens up the

possibilitg of white male legal actions which exploit the

vulnerabilitg of any legal recognition of race or gender

difference18 however important these mag be in addressing the

disadvantage of women or certain ethnic groups. It can do so

preciselg because the legislation is framed in terms of

difference rather than disadvantage: it constructs the problem

to be tackled as race and sex discrimination, rather than as

discrimination against and disadvantage of women and certain

ethnic groups. Quite apart from the fact that this seriously

misrepresents the social problems to which the legislation

purported to respond, it means that ang kind of protective Dr

remedial measure addressing disadvantage is suspect. In

it rules out affirmative action, even Of a

maderate kind, as objectionable in principle. It thus

represents a serious limitation on the legal and political

possibilities for tackling moments and ethnic minority

peoplets oppression and social disadvantage.

?Au_ n

The Implicit Ualidation of Sexism and Racism in the

'Privatet Sphere

Related to the comments I have made about the need for

individual litigants to convince the tribunal that what

happenned to them was tabnermalt, the converse, and equally

damaging, implication of the legislation must be that less

favourable treatment on grounds of sex or race or unjustified

differential impact are legitimate where theg fall outside the

D1

limited ambit of the acts. as Fitzpatrick has suggested,A in

the context of a societg where racism is endemic, it is in



principle impossible to have 'innocentt law: ang legislation

which attempts a partial attack on race discrimination

implies, at the verg least, that Dnlg that racism covered by

the legislation is of sufficient importance to merit political

intervention and to raise serious questions of social Justice.

This implication becomes less damaging the more thoroughgoing

the legislation is, and as arguments about the relative

ineffectiveness of legal intervention become correspondinglg

stronger. Yet in a racist and sexist societg, it is

impossible completely to escape the implication of limited

anti-discrimination legislation that discrimination not

addressed bg it fails to raise questions of injustice calling

fer political redress.

(Empowering Disadvantaged Groups?

I hope that these brief comments will have been sufficient to

demonstrate that the problems from a feminist perspective with

respect to the operation of the Sex Discrimination Rats raise

comparable and similarlg intractable problems for race

discrimination law. at every turn the critical hold offered

by the legislation is severelg limited, and becomes more so

when applied bg Judges and others whose political perspective

ehcourages them to a restrictive view of its role. at the

peint of deciding what constitutes less favourable treatment,

sexist and racist stereotypes can creep in; in deciding what

is justified, the view of anti-discriminatiun law as

essentiallg concerned with dismantling restrictive practices

ahd opening up a genuine market of equal opportunity

presdisposes tribunals tD be sgmpathetic to economic arguments



and discourages ang clear appeal to the intrinsic value OF a

more egalitarian world. If we want to get at the real

structures of racism and sexism, individual lawsuits on this

kind of model are unlikely to be an effective vehicle.

FEHINIST SOCIAL THEORY 9ND CRITIQUES 0F RRCIS"

we now need to explore how these specific criticisms Of the

anti-discrimination legislation relate to more general themes

in critical social theory, and to consider how far these

alternative critical analgses suggest megs of overcoming the

problems inherent in the political framework of the present

legislation. The points I have made are directly informed bg

the insights of feminist and critical legal thecrg. Several of

the points turn on what has become known as the critique cf

liberal legalism - a cluster of ideas among which the ideal of

the rule of law and the separation of the world into public

and private spheres are two of the most important. The

liberal legal world is one in which legal rules are applied

and enforced in a pcliticallg neutral and formallg equal wag;

the legal sphere is seen as relativelg autonomous from the

psiitical sphere; all are equally subject to law and formallg

equal before it. There are stringent limits on the proper

ambit of state intervention by means of law, which is seen

pcsitivelg as protecting individual rights and interests

against political encroachment, and negativelg as respecting a

sphere of private life in which public regulation is

. . w v
inappropriate and indeed eppressive.ii The place in which the

line between public and private is see,n as falling has

shifted ever time, as has the content of the rights perceived



eas the Object of legal protection, but this basic framework

has exercised an enduring hold over legal practice,

imagination and ideologg.

Several features of this framework have been the object of

critique. Feminists have criticised the ahistcrical,

presccial view of human nature which underlies liberal rights

theory and legal individualism, and have pointed out the wags

in which the need to frame legal arguments in terms cf

individual claims sgstematicallg obstructs the project of

revealing and dismantling structures and institutions which

disadvantage wcmen. These arguments have developed into a

mcre general critique cf the discourse of rights, which are

seen as net cnlg inherently individualistic, but also

essentially competitive and hence anti-sccialistic. Theg are

also seen as being tied in with the notion of formal uequalitg

- hence the need to ascribe equal rights to all and the

inevitable obscuring of real social problems and

csisadvantages. In a world in which white, male and middle

:lass people both have more effective access to legal Fora and

meet a more sgmpathetic response when theg get there, the

ascripticn cf fcrmallg equal rights will in effect entrench

the competitively asserted rights of these privileged people.

Far from dismantling the disadvantage of women, people from

ethnic minorities and scciececcncmicallg underprivileged

grcups, it mag even have the opposite effect. In pursuing

this pctentiallg radical critique of liberal law, feminists

.eve also been understandablg preoccupied with questions of

strategg: to what extent should and must we trg to exploit

Y5



legal forms despite our doubts about principle and practice,

given that they are undeniablg one of the sociallg salient

forms of public argument and power? I shall return to these

questions of strategg below.

Secondlg, and related to this first point, feminist and other

forms of critical legal theorg aspire to deconstruct the

asserted neutralitg and objectivit;g of liberal legal forms,

and to expose their substantive preconceptions and the mags in

which theg in fact favour sgstematicallg certain kinds of

interest. Rn integral part of this deconstruction is the

denial of the possibility of making a separation between
nu

questions 051'::d those of substance, and between substantive

law and its enforcement. Feminism is therefore necessarilg

committed to a secio-legal and political analgsis. One

specific object of deconstruction, of particular interest in

the anti-discriminatian area, is that of the legal subject.

Feminists claim that far from being a neutral, genderless,

classless and fBCElESS abstract individual, the legal subject

(as unwittinglg revealed in legal language) is in East a

white, middle class, man. Hence the views and assumptions

built into legal forms, rules and principles, as well as the

values and goods recognised bg legal arrangements, express the

experiences and viewpoints not of the abstract individual

(itself an incoherent idea) but Of the priviliged white male.

Furthermore, it has been argued that the nature of law as a

Closed sgstem of reasoning, administered by a high-status

profession and cast in exclusive and often obfuscating
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language, necessarily disadvantages the less powerful in their

attempts to use the legal sgstem for reformist purposes.

Those whose interests are already reflected in legal rules and

arrangements have no difficultg in participating in the closed

system of reasoning. In contrast, those whose interests and

perspectives are marginalised or ignored will often find that

arguments which they wish tc introduce and see as relevant to

a legal issue are regarded as irrelevant and inadmissible. A

nctcricus example is that of the frequent experience of female

witnesses in rape trials of being silenced and of having their

account excluded from the legal processga This can also be a

function of the individualisaticn of legal disputes, and here

anti-discriminaticn law is once again an important example.

The individual litigant in a race Dr sex discrimination case

may well find that evidence about her employer,s practices and

attitudes in different spheres ct tcmards different pecple and

on different occasions which have farmed an important part Of

her recognition of her own treatment as discriminatcrg are not

admissible in proving her individual complaint.

One possible strategy, of course, 15 Fat fajihiats aha anti-

racists to attempt to intervene in he legal forum, reworking

legal concepts and definitions 53 as to reflect Afro-

Carribean, Qsian, female, and other perspectives. Q notable

example of such a strategg is lam defining and making

actionable sexual harassment - a concept which reconstructs,

from a feminist perspective, behaviour ccnventicnallg regarded

as acceptable and even favourable t: wcmen as unacceptable,

oppressive and illegal. This kind cf social and legal

If



reconstruction is one of the most important potential

contributions of critical social theory, and in the anti-

discrimination area it raises a number of possibilities for

reform. One example might be the recognition of groupsi

rather than individualsi claims, ccqibatting the notion of the

legal subject as an abstract individual and putting the

position and experience of an oppressed group explicitlg en

the legal agenda -a pcssibilitg which will be canvassed later

in this paper.

Thirdlg, feminists have demonstrated the ideological power get

the disingencusness and indeed analytic incoherence 0f the

pu lic/private distinction. On the one hand, the liberal

argument is that there are certain areas of life

(paradigmaticallg, the familg, but alsc, and of relevance to

anti-discriminatien lam, certain kinds of market relations) in

which legal intervention and regulation is inappropriate cr

should be severelg restricted. This argument is used bg

liberals as a Justification fcr law,s keeping cut: the

assertion of ,privacg' is then hived off from the preceding

argument, presented as a matter of description, and the legal

policg of non-intervention constructed as an absence or

omission. Yet this stance of omission as politicallg innocent

is disingenuous, for law in fact keeps cut ehlg where it is

satisfied tc leave in place the social arrangements acd power

relaticns which characterise the unregulated situation. where

law has the capacitg to intervene, the decision not t: do so

is itself a peliti: 1 4 ' . i ; ' ' 'i de:_Sic h. :m-ss;en, feminism argues,
k/

111

calls for Justificatieh as much as does intervention, for it

/6



effectively legitimises the status quo.

0n the other hand, the alleged distinction between public and

private, although ideologicallg powerful, in fact collapses

under Just the kind of analgtic scrutiny which liberal

legalism prizes so highlg. In the late twentieth century at

least, even discounting the argument that omission is the

political equivalent of intervention, it is quite simply

impossible to find areas of social life which are legally

constructed as entirelg private. Even the familg, to take a

central example, is hedged around with legal tegulaticn at

practicallg everg turn. This combination of the ideological

pcwer get analgtic weakness of the public/private distinction

militates to its use in a wag which is both intellectuallg

vacuous in that it is questicn-begging, and at the same time

sliticallg powerful. A good example of this apparent

contradiction is represented bg arguments purporting to

justifg the limited scope of antindiscriminaticn law bg simplg

asserting the existence of a private spheres not suitable fcr

legal regulation without articulating just whg such regulation

is inappropriate. The feminist analysis sketched in this

paragraph underpins the argument noted above that non-

regulated areas can come to be seen as areas in which the

legal system implicitly legitimises sexism and racism, given

the social facts of their existence.

Fsurthlg, mang feminists have called for a move awag from

enalgsis in terms of inequa1itg understood in the sense of

difference from the position of or treatment normallg accorded

/?
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o menf2 This is not to sag that the powerful notion of(
f

equality is abandoned: rather, it is recast in terms of the

dismantling of oppressive and exploitative power relations and

of a thoroughgoing challenge to the very construction of norms

and values which have conventional, status and which are

argued to reflect the partial Judgments of men or other

dominant groups. This is clearly of direct relevance to anti-

disorimination law, for it addresses the problem alreadg

canvassed about the limitations inherenk/t in the notion of

oomparisoedh with and equalisation to a white male-defined norm

in its introduction of a more radical egalitarianism.

However, it also introduces one of the major problems for

feminism or indeed any other critical social theorg whose

a:algsis depends heavily on the specificity of the oppression

of a particular group. I want to dwell on this problem

beoause it is of direct relevance to mg further question about

the potential gains to he had in terms of a move to legal

recognition of group-based claims.

I shall trg to illustrate the problem using feminism as mg

example. Feminism, pot verg orodelg, attempts to understand

moments subordination and to struggle against women,s

oppression. As such, it is implicit in the feminist project

1-.t_at some features of that subordination are common to all

Eomen in a particular sooietg, at least at some level -

although the forms and nature of moments oppression are

recognised to be historically and culturally specific. as we

have alreadg seen, feminist critique draws heavilg on notions

LSh as iwomen,s) and indeed tmenisi point of view or



experience; this specificitg of viewpoint is generally held to

flow from the common experience of gender oppression or

domination?5 what makes this kind of feminist claim highly

complex is, of course, the fact - increasinglg recognised and

pondered upon in feminist thought - that not all women's

oppression, even in one societg, is Just the same. Since the

subordination experienced by afroaCarribean women, Asian

women, working class women, lesbian women and women who are

single mothers and 'so on is qualitativelg different, the

feminist claim must be that gender is always one factor, and a

Ifundamentallg important one, in constituting the social

position and experience of all women and men; but it is

overlaid with mang other factors, most notablg in our sooietg,

g race and bg class. Exactlg the same points can be made, of

course, about the experience of racial or reli;gious

oppression: the experience of Rfro-Carribean and Asian women

aid men is not the same, nor indeed is that of different

ethnic groups, as is olearlg illustrated bg recent work on the

prison sgstem which shows stark contrasts in the stereotypical

'1._ . _ A . .-;4Views held about different ethnic groups in prison.

This recognition of the differentiated nature of social

'1:

oppressionw is leading critical social theorists steadilg

a:ag from attractively simple, m:nol'thio theories such asl
"

marxism, in which evergthing is reduced to one explanatorg

::ncept, towards a more complex and pluralistic approach.

This is certainlg to be welcomed, but it has to be

a:hnomledged that so far it has raised more questions than it

has answered. For it takes us into crucially important ano



intractable issues such as the status of assertions about

oppression generated bg different individuals and groups and

the role, if ang, to be accorded to claims to itruth' anud

%
iknowledge'; the relationship between the different points

of view generated within particular people according to their

experience of different forms and combinations of prejudice

and subordination; the extent to which oppression has to be

understood in cultural as well as (or as Opposed to) material

(economic) terms; and political questions about how to move

towards a societg in which these different perspectives and

experiences can he heard and recognised in the attempt to

begin to dismantle oppressive power relations and to

reeehstruct human relations along th-eppressive lines. These

are fwndamentallg important questions of social and political

theerg which cannot be addressed in this paper. However, the

Er;5365t;tinn ahd divareitg UP the experience if DpprESSiUA ii

sezietg is sf great significance for any greup-hased eppreaeh

ts reform of anti-diseriminatien law.

RACE, GENDER GNU CRITICAL SUCIQL IHEURY

I hope that enough has been said in the last section to show

bath that the methodological tools of a critical feminism are

1aswerful in analgsin a variety of social issues including

Ff
. hose sf race and ethnicitg, and that this approach may be

seggestive net only of critical points but also sf positive

future directions for anti-discriminatien law. However, it

must be re-emphasised that the argument is at the level of

n W itical method, and dees net implg ahg simplistic assumptisn

about analogies between racial or gender eppressien in this Dr



ang other societg. The project so far has been to extend a

certain kind of critical analysis which in the United Kingdom

has hitherto been applied to sex discrimination law to anti-

discrimination law more generallg. However, the analogies and

points of contact between sexism and racism must occupy our

attention, because theg raise intenselg difficult and

'97
cruciallg important problems of principle and practice.h For

example, Asian women who have organised against domestic

violence have often found particularly strong resistance from

the police when asking them to intervene.28 The police argue

that this resistance is Justified on the basis of the value of

the extended Qsian familg and the need to allow that

institution to settle its own disputes (hence avoiding awkward

cultural conflicts). These women point out that this denial

of support is not onlg sexist but also racist, in that it is

based on stereotgpes about the wag in which Qsiao people live.

There could hardlg be a starker example of the denial of

respect implicit in the marginalisation of an experience these

memen had struggled and sacrificed an enormous amount to

express. It also represents the kind of dowblg oppressive

situation which is liable to arise from the fragmentation of

human identitg. These women were ignored bg the white state

pewer to which thew appealed at the same time as being subject

to censure in the communitg from which theg came; in putting

the issue in the public domain, they also inevitably risked

the propagation of stereotypes of the authoritarian role of

men in Asian families bg media and police.

Rs social institutions, racism and sexism clearlg exhibit

l!



certain important differences. The centralitg of naturalistic

and bielogistic arguments in constituting and maintaining

them, at least in the United Kingdon, is arguablg different;

membership of particular racial groups is heavilg correlated

with social class and with povertg, as conventionallg

understand, in a way which is not so obviauslg true of gender;

the experience of racial oppression is arguablg more diverse

than that of sexism given the variety of stereotypes about

different racial groups. Furthermore, the need to understand

oppression in cultural terms is more contested, and the

meaning of icultural discriminatieni less clear cut, in the

case of women than in the case of ethnic minoritg groups. as

Madoedis paper in this volume illustrates, even in the case of

racial discrimination there has been a reductive tendency

towards a focus on discrimination as colour prejudice as

opposed to the devaluation of a particular set of values and

uagsaf life.

However, much also binds racism and sexism. Both are strongly

associated with a varietg of forms of pelitical and social

disadvantage - educational, economic, in the arena of criminal

jastice - and both relg to a significant extent on stereotgped

views about what is normal to appropriate for Dr to be
i

expected of members of that group simply by virtue of that

membership. Perhaps most importantlg, both have been

recognised as social institutions - parts of the structure and

patterning of social relatiene - rather than merely

:amulatiens of individual prejudices, actions and decisions.

This move from the recognition Of discrimination to the naming

2,1



of and struggle against sexism and racism is a crucial one,

and opens up the possibility of and need for the common

critical methodologg outlined above. Finally, and more

oontingentlg, Afro-Carribean and Qsian people and feminists

who have come to this kind of consciousness of racism and

sexism tend to share a deep scepticism about how far their

situation is likelg to be improved bg resort to a white male-

dominated legal process which relies on individual assertions

of right. Can the legal process respond positivelg to this

scepticism? Can legal forms be de-individualised and

politioised so as to reflect and tackle racism and sexism_

understood in this way?

FROM INDIUIDUAL TD GROUP?

here are mang wags in which the legal process might try to

respond to the scepticism of ero-Carribean and Asian people

and women. In this paper, I shall canvass onlg one - the move

from an xelusive reliance on individual enforcement in the

discrimination area to include a focus on the rights,

1-,
a . ;9 . . .
interests and claims of groups. This kind of reconstruction

seems to be well worth considering given the powerful

criticisms of the limitations inherent in individual

enforcement and the aooompanging representation of the

paradigm legal subject as an abstract individual which, it has

been argued, is implieitg white and male. Could a move to the

recognition of group rights and/or collective remedies help to

overcome the problems of legal individualism or to deconstruct

he notion of the abstract legal subject in acknowledging as

subjects entities recognised preciselg because of their

23



substantive political position? I shall discuss this question

on the assumption that such a reform would not replace but be

combined with either the existing legislation, or a reformed

statutory framework of individual enforcement which might move

away from the liberal sgmmetrg of the current legislation.

Group rights mag be understood in a variety of different wags,

several of which might be worth considering in reforming antis

discrimination law. For the purposes of this discussion, I

shall distinguith between Just two senses of group rights.

Iihe first I shall call 'culturali or iprotective rights.

These mag be adopted to protect and express respect for the

particular and distinctive wags of life of peoples from

specific ethnic, racial or religious groups.zg en example

would be the rights of a Sikh to wear the dress appropriate to

his or her religious beliefs, or the right of a muslim worker

to observe traditional religious holidays or hours of prayer.

#qimghA tee; dAhifof)
This kind of right -'Aas lbie Sachs hes c DJ p

g
p".
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already recognised to some extent in United Kingdom law both

indirectly via the Race Relations Rot? and directlg in

legislation such as the Road Traffic Act 1888 s.lE(E) (which

exempts Sikh motor cgclists from the requirement to wear a

crash helmet provided that theg are wearing a turban). Such

cultural rights are not so much group rights as rights

pertaining to a person bu reason of his or her membership of a

particular group, although one can certainlg imagine occasions

on which it would be useful to allow the group itself to take

legal steps through cu: representative or authoritative bodg

to ensure that such rights were met. The development of these

hr



kinds of legal rights as one means of ensuring tolerance of

and promoting respect for cultural diversitu is an important

political issue which calls for serious and continued

consideration.

In this paper, however, I want to assess the potential of a

second conception of group rights, which I shall call

'remediall rights. These lremedial' rights focus on socio-

economic disadvantage and the distribution of basic goods

rather than on cultural discrimination and the value of

cultural pluralism. These rights would applu to groups which

were suffering disadvantage as a result either of present

cppression or the present effects of past Oppression, in areas

1'!

35 life in which this was the case.g The essence of the

right would be that positive and effective steps be taken to

cembat and overcome that disadvantage within a reasonable

period of time. This would mean that the holders of such

rights would tgpicallg be members of minoritg ethnic and

religious groups and women, rather than white men, and that

the verg instantiation of the rights would therefore express

the perceived social problem to which they purport to respond.

The enforcement of these group rights would need to be

supported bg adequatelg resourced public agencies which would

offer counselling, legal advice and representation, and which

would monitor the effectiveness of remedies over a substantial

period of time. The assertion of group rights would be met

with remedies not only of the traditional legal kind - i.e.

damages or injunctions distributed among or with an impact

opon assignable individuals who are members of the group - but

1(



also a wide range of radicallg different remedies which would

not necessarily be susceptible of such distribution. This

feature would be crucial in breaking the conceptual link

between loss and remedg which characterises the individual

legal form.3t Hence contract compliance, quota sgstems and

other affirmative action programmes, urban development

programmes, educational reforms and money to set up communitg

projects of various kinds would be possible responses to the

. . . . WWlegal assertlon of the VlDlBtan of a group right. IE5;;:ld

such rights be instantiated as legal rights, or must theg

rather be conceptualised as political rights? would courts

and tribunals as currentlg constituted be capable, politicallg

or professionallg, of administering legal actions asserting

such claims? I would argue that it would be possible to

legislate for such group rights in certain areas. For

example, this might be done bg allowing a group defined in

terms of the Race Relations Get and Sex 2 scrimination ActV

Tcatecories (which it is to be Moped migit be extended to

include religion and homosexuality) whose representation in an

area of employment fell below its numbers in the general pool

by a certain margin, or a group whose share of valuable

educational resources was disproportionatelu low, to bring a

claim for appropriate remedial action. As such, the action

uould have much in common with the procedural notion of a

) feature of de-I-
"lclass action) but would have the additz haI

iodividualising the legal subject and opening the way for more

wide-ranging remedies which are not tied to specific legally

recognised harms. The essence of the action would be seen not

so much as an assertion of the existence of widespread

1/6



individwal acts of discrimination against members of the

group, but of an unjust disadvantage suffered bg the group,

the ultimate source of which would not be the subject of

technical legal prccf. This would cverccme some of the main

problems of legal proof and enforcement, and would he informed

bg an ideal of a substantive equalitg of outcome which goes

well begcnd the commitment of the present legislation. And

although the structure of such actions would inevitablg be

:cmplex, mang cf the technical problems which would arise have

alreadg been encountered and at least partiallg resolved in

indirect discrimination cases under the 1875 and 1876 Acts.

what would be the main advantages cf such an apcrcach? First

Hf:.. all, such a ncticn of group rights would entail a form of

7r.
class action which, as has been widely arguedu and as is

reflected in American experience, has a number Of procedural

advantages as compared with individual litigation. The

encouragement, salidaritg and consciousness produced bg a

class action; the wider relevance cf individual pieces of

evidence which can add encrmcuslg tn the persuasiveness cf the

case; the pcsseribilitg cf touching on discrimin-aticn as a

patterned structure rather than as individual pathelogg in the

court room; progress in terms of widening access to legal

redress and moving away from a situation in whic : rights are

in practice the preserve of the relativelg privileged few

among the underprivileged group; the pcssibilitg of spreading

the costs of litigation; all these constitute major advantages

:5 the class acticn approach. vaiouSlg, the passibilitg of

class actions exists without resort to the notion of group

H



rights, but it is a natural concomitant of that notion and as

such can fairlg be regarded as one of its advantages.

Secondlg, the recognition of collective rights would mean the

direct and overt legal recognition of the specificitg of the

ejects of racial and sexual discrimination. In other words,

group rights would empower groups of people who experience a

csmmon sooio-eoonomie or educational disadvantage which is

structured along racial, ethnic, gender or religious lines to

assert themselves and the patterned nature of their

disadvantage. .Rather than stopping at giving all Citizens the

same ri ht not to be discriminated against, which, as an

Eislusive stategg, as we have seen, obscures the nature of the

real political problem, the collective approach would make

those problems visible in the legal and politioat arena. it

gourld r present a move begond the obfuscatihg exclusive

reliance on a sgmmetrisal approach criticised earlier in this

Caper, and could mean that the legal sphere might become a

m:re sgmbolioallg as well as a more instrumentallw powerful

Jf-rum in which to assert and voice the disadvantages and(

iojustices suffered by certain oppressed groups in our

soeietg. This would help to overcome the problem raised bg

1he sgmmetrioal individual enforcement model's implication(1
'

that discrimination is something unusual, pathological,

abnormal, and would put institutional discrimination centre

stage. It would represent a significant step awag from the

hztion of the abstract, gender and raoe-heutral individual

Legal subject who is equal with all other subjects before the

, and towards a legal recognition that sexism and racism

l?



mean that all subjects are 592 equal before the law, and that

compensatorg legal recognition and remedg is called for to

combat the unfair disadvantage suffered bg some legal

subjects. It introduces into the courtroom the historical

realities of racism and sexism, which could no longer be

marginalised on the legal agenda bg being divided up into

individual pathological acts of discrimination of no general

political significance. Litigation might become a forum 1h

which an oppressed group actually advanced its cause and

further developed its sense of solidarity and resistance to

its race and gender-related disadvantage. Rrguablg, in other

words, the notion of collective .rights might help to

pcliticise the legal precess in a positive way.

Cenverselg, certain disadvantages and potential dangers are

also inherent in the notion of collective rights. First of

all, if we were to add a sgstem of group rights to an

otherwise unmodified structure of individual enforcement (and

indeed to an essentiall individualist liberal legal sgstem),

mgght the verg starkness of the contrast itself serve further

t2 marginalise racism and sexism as legal issues? Could the

legal institutionalisatien of a specific group paradoxically

undermine the struggle against racism and sexism either bg

calling forth political hestilitg er bg becoming a

,specialistt er marginal area of legal practice? The first

problem is met by the fact that such a change would not occur

githeut some measure of political will and hence a change in

the political climate, but the inhespitabilitg ef the legal

sgstem even to the limited models of agencg enforcement

201



introduced bg current anti-discrimination legislation suggests

that we should not merelg dismiss the marginalisation point as

a nen-problem.

Secondlg, important questions can be raised about whether the

move from individual to group rights reallg overcomes feminist

and other objectiohs t0 the notion of legal rights,

particularlg if the structure of individual rights is left in

place. In liberal political theory, the notion of collective

rights has had the dubious honour Of being both marginal and

F)entreversial, with purists tending to argue for the

essentiallg individual nature of rights. Those liberals who

are willing to countenance the nation of group rights tend to

("
L : se bg analogg with individual rights, thus playing down

. . . . 35 . . .
their speeifiCitg. This means that liberal notions of group

'1 ights tend to share mang of the features of individual rights

t: which feminists, socialists and others object: their

reliance on coercive enforcement and hence their eppesitienal

and potentially divisive nature. If the liberal world Of

:2mpetitive assertions of cenflicting rights bg atomistic

individuals is simply to be replaced or supplemented bg a

similar competition between self-interested groups, is this

genuinelg a political gain? Socialists like Tom Campbelfi

have argued persuasively fer a canception of rights in terms

C? values and goods individuals Of groups mag legitimatelg

have an interest in (which could include the noneeppressive

pelitical treatment of both themselves and others). He

severts that this model escapes the disadvantages Of the

liberal model of competitive an ceercive individual rights.

20



As we have alteadg seen, this kind of argument has not laid to

rest feminist scepticism about the usefulness of rights

discourse. But some of the most important of the relevant

feminist and socialist arguments are addressed to a

sgmmetrical liberal notion of rights, which the approach to

disadvantage-based, remedial group rights which I have

suggested would move begond.

A third possible objection to the notion of group rights also

flows from a scepticism about rights and their legal

entrenchment. This is manifested in the arguments of Ungef

among others, who asserts that the liberal legal project of

fixing categories and boundaries in the concrete form of legal

rules, and in particular in the form of entrenched

constitutional rights, is dangerous and oppressive. In his

view, the radical liberationist political project consists in

1

p
4trecise g the opposite strategg - that of pulling down

boundaries, questioning assumptions about how things have been

D.organise traditionallg, and making possible a wide varietg of

different kinds of social, personal and political arrangement.

Uhoerts vision has itself been dubbed a kind of isu er-ti

liberalism', but in the version described it suffers from a

oaivelu utopiah character which arguabig disqualifies it as a

serious argument against practical reforms which seek to

intervene in the actual legal world experienced by relativelg

powerless, disadvantaged groups. His argument is connected, I

think, with a certain kind of scepticism about the legal

process which supposes that people alwags have a choice about

:hether to use legal forms or not, whereas in ithe present
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world, such a choice often doesn't exist. I shall return to

this point in the concluding section of this paper. Meanwhile

it also seems apposite to note that Ungerls objection to the

objectification and concretisatiun of particular categories

and arrangements may not in ang case bite against the kind Of

group rights which I am envisaging, which are contingent on

the present existence of disadvantage and which would

disappear with its dismantling.

Feurthlg, a more serious problem for the notion of group

rights seems to he the fact Of fragmentation and diversity of

individual and group identitg noted in the last section.

Peeple in ang social world are members SE a number of

different communities and groups, and suffer er engeg a number

:5 overlapping and interacting identities, advantages and

disadvantages as a result. These who are oppressed Dr

advantaged For one purpose or in one sphere are hot

necessarilg so in others. Hence we :ertainlg cannot assume

aha kind e; identitg of interest amen; members of a greup just

because of one shared oppression, nor can we assume that, for

example, racial oppression will have had the same kind of

mpact en the experiences, consciousness and life chances ofy1
.

all members of that r1 r1 (1out. A e eehitien sf thie kind of:1(1
3

gnitien of a plurality efH
L-dr

f meht t: rp
. m Udiversitg, and a CDmn

:ppressien, experiences and interests, seems to bring with it

a nightmarish visien Of the petential explosion of overlapping

groups defined along differeht lines all competing with each

ether (and implicitg with parts :f themselves) for the

'1 ID sources or changes necesserg to dismantle their specific

7iL
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disadvantages. This is to return to the liberal, competitive

nation of rights from which we are trging to move away; but

the practical and conceptual difficulties raised bg the

diversitg of social oppression and the consequent

fragmentation of group identity cannot be underestimated.

Ccnverselg, we have to ask ourselves whether the legal

constitution of certain groups identified in terms of specific

forms of disadvantage as the bearers of special claims has its

own dangers, given that theg would he likelg to be limited in

number if onlg for practical reasons. For example, it could

be said to resonate with the reductionist mistakes of

m:nelithic social theory which were criticised above, bg

apparentlg reducing the complexities of social oppression to

two or three discrete, irreducible and separate axes.

Furthermore,, it can be argued (as indeed it frequentlg has

been in critical discussion of reverse discrimination

:regrammes) that the identifieaticn sf wemen er a racial group

as the object of a spefieie pelicg Of this kind serves to

esnselidate the very suspect categories which it is neeessarg

ta dismantle, and to reinforce the notion that race and sex

can be legitimate reasons for action. This argument, which

evokes Unger's critique, however, is open to challenge. For

;t identifies the basis for reverse discriminatiah fer graup

rights) as the shared fact of race or gender rather than as

the shared fact of race- or gender-related disadvantage. The

cancentratien 0n the latter rather than the farmer is

:rueiallg important, not least because it escapes the

inference of reliance upon a more full-blooded identitg cf

7:3



interest or indeed on ang notion of the shared culture or

values which mag Dr mag not characterise particular

disadvantaged groups. Shared culture, values and wags of life

can and often do form the basis for and can arise out of

discrimination and oppression, but this is not necessarilg the

case. whilst, as we have alreadg seen, there is a strong case

for having protective cultural rights to underpin respect for

pluralism, not all attempts to dismantle oppression need to

cast in legislation the specificities of any particular self-

identified group or culture. To this extent I am in sgmpathg

witi the direction of Unger's argument DU lined above. I also

take very seriouslg the lessons Of both werner Meneki's and

E . .
his volume which deal withr

fEdward Phillips papers in
1

22m ensaterw "row ti hts in India and Mal'sia. Certainl ane

Uattempt in this country to move in the Qt up-based direction

w:wld have to take account of the negative aspects 5 the

nhifi anUIndian and Malagsian experiencel Hewever, verg si H.
)

(
T 3he 7.

L (D

H
Udifferences exist between each 3f these szhemee and

ELlaid approach which I have been csnsi erihg, in which the

1

legal structure would attempt to fa 'tate the self-(1 .4
.

p
;
p

identification of local disadvantaged groups within the bread

0 3 (D 3 (U D (
T (D D
.

F: 3categories cf proscribed grounds of discriminati

the Race Relations and Sex Discrimination acts. However, if

erg further argument is needed to support

kinds of ob ections to a "row -based ah reach should bee F H

C1
.

ered seriouslg, one has Dnlg to leak at the wai in whichhh ;eensi

the nation Of a group and indeed of group rights has been used

is political debate in apartheid csuntriee sw2h ,. as

Scuth africa to see that a reliance en the notion cf
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culturally identified groups can carrg with it serious

political dangers.

Arguments are likelg to be raised about the impact of the

kinds of remedies which I have suggested. These are arguments

once again rehearsed in critiques of reverse discrimination,

and they suggest that the individuals who benefit from such

programmes are generallg the relatively privileged among the

disadvantaged groups, and that such strategies therefore both

miss their real targets and tend unjustlg to disadvantage

relativelg underprivileged members of advantaged groups for

the benefit of relativelg privileged members of disadvantaged

grcmpsf'0 This criticism is net whellg misplaced in its

assertion that the effects of such programmes can fall in an

unfortunately patterned may, but the gasgs for their criticism

is misplaced. For it depends on the mave from -a group-hased

remedg to an individual-based objection. If we regard reverse

discrimination as a genuinelg group-hased remedg, we are hat

called en to look in everg case at questions of distribution

between individuals, although distributive patterns over time

will certainlg be important. This argumentative move frcm

group to individual is understandatle because such objecticns

are usuallg placed in the context of liberal discussisa sf

reverse discrimination which attempt to defend it oh the basis

of individualistic theories of equal eppcrtunitg. Uerg

sophisticated liberal arguments for reverse discrimination

have been put fermardu, but theg are ultimatelg vulnerable.

This is because theg have little to sag about just why an

egalitarian end-state as between particular groups is seen as

7%



desirable,

the absence

suffered from the unjust inequalitg of

at least some

to the

privileged

nct entirelg satisfactory.

satisfactory

radical

and the el

I h 3 e thaL) .

ccnclusien that 1

t a._.

4-n
LuSm

absut

addressed.

require

been able

t: draw

The kind of approach

sits right

law: and

conservative

and

at

further political

such group r'

or mhg an unequal outcome is seen as problematic in

of clear proof that a particular individual has

opportunitg suffered by

members of her group. Hence the liberal reply

Dhjection that onlg the relativelg

benefit from reverse discrimination programmes is

Once again, I would argue that a

account can onlg be given on the basis of a more

thoraughgoing commitment to equalitg of outcome

iminatien of social disadvantage.

GROUPS, LQUS AND PULIIICS

said enoueh ta tustifw the tentatived .1 :1U; gave USU)

' is worth the while 5 those of us committed

astien to combat racism andlegal and

consider the sgmboli: instrumental

by the tutiohcensti

These questions are extremelg complex and

much more detailed analysis and thought than

them in this However, I715H per.

questions
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on the traditionally

politics. This he ndarg i
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artificial, but given the conventional understanding of the

specificitg of legal and political processes, it is important

to acknowledge that the kinds of remedies I have envisaged for

breaches of group rights might well be seen as calling for

political action and decision-making rather than for legal

(Judicial) determination. A more overtlg politically

significant constitutional court might well, in my view, be

able to tackle such decisien-making, but I would enlg hold to

this view on the assumption that there would be radical

changes in the training, selection, tenure and accountabilitg

:5 Judges - changes which seem far fram the political agenda

in this ceuntrg at the moment. On the present construction of

4.-$tne beundarg between law and politics, remedial decisions with

the kinds of significant resource implications likely to be

effective in tackling racial and sexual disadvantage could

erlv came frem gov rnmental institutiens. 95 things stand at

the moment, therefore, I suspect that effective recognition of

greup-based remedial rights woule have to be at a pelitieal

rather than a legal level. One :cmpremise would be that

ceurts should make a finding that a group right had been

violated - probablg on the same kind of basis as findings of

prima facie indirect discrimination - and then refer the issue

ift: a gavernmental er quasi-gavernmental agency wit effective

eaforcement powers for remedial action, perhaps with a Sgstem

HO
e- reference back to the court with: a certain period of

time.

a further implicatien of mg arguments about group rights is

that theg applg in principle mare widelg than to the social



institutions of racism and sexism. Just what is the

implication of a commitment to disadvantage-based group rights

is entirelg saciallg contingent, but in a society such as ours

it would certainlg bite in principle against class oppression

and socio-economic disadvantage in a varietg Of spheres

including, significantlg, education. In pointing out this

kind of implication I am revealing Just how radicallg

egalitarian such an approach might he, were it to be pursued

begend the confines of the Sex Discrimination and Race

Relations Qcts' categories. Doubtless not everyone will

a::ept the pelitical'attractiens cf egalitaria: pluralism, and

i: this paper I have not been concerned to defend it in a

ttareugh mag. I have been concerned rather ts point out how a

:2mmitment ts it :an overcame some of the limitatisns widelg

resognised ts characterise the current equalitv DE sppertunitgll

rECGthtion of racism and sexism as structural and as

expressive of institutionalised power relations rather than as

estirelg explicable as products of individual decision and

Finallg, I should like ts draw together ssm threads left(I
)

4:25e in the paper araund the issue of left-ming scepticism

a:aut using the Iega; process to advance radical change on

behalf Of afro-Carribean and Asian peaple, mzmen and others.

Feminist discussions of this issue (an which there is a uide

range 35 opinion) are sametimes remihissent of marxist

M



arguments about the irreduciblg oppressive nature of law,

which became translated into something like a claim abbut its

irreducible maleness. The marxist Claim has alwags seemed to

me to mark an unusual failure of imagination in marxist

thought, and I feel the same about the feminist analogue. The

claim that law under capitalism and law under patriarchg

exhibit most of thee oppressive features of these social

systems seems to me both true and unsurprising. But we should

beware bath of reductionism and of a despairing and

unrealistic surrender to the idea that the nature Of law,

unlike that other social institutions, cannot be gradually

H:ansfermed through political struggle and action. This is

net to sag that much progress Has get been made in this

irecticn - altahough even the fiercest left critics sf the

xelations and Sex Discriminatisn acts would be loath to:0 (l) U (D 1

see them repealed.... But, given its sacial power, we simplg

cannet afford te abandeh the legal precess as a site for

%.
actien. and e must hat is s: far a further reason,E3

teadg touched upon. This is be:ause in the real world

disadvantaged peeple dc net alwags have a Choice about whether

a: net to defend or advance their needs and interests bg legal

means. Sometimes theg simply have t: de so because legal

r
Ta:tien is initiated by other par ies, and an ether eceasibns

theg have to because he ether avenue 3? redress is available

c: remains to be explored. we must ttg to alter law so as t:

make it more receptive te the arguments of the pawerless, so

as to steh it silencine their veices: me shbuld net csmhletelHF :1 V b

:iseeunt law as an arena for :0ns:i:;sness raising as well as

E
eterial palit'cal advance.'

4



Group_based rights, then, Just might be a step in the right

direction, particularly if their recognition of disadvantage

spilled over into wider legal recognition at the level of

defence to civil and even criminal actions, for example. This

would be radical change indeed, but if we are not prepared to

think in this imaginative and speculative wag about law, we

abandon it to its current oppressive status and our sceptical

stance simplg becomes a selfefulfilling prophecg. I hupe to

have said enough in this paper to Justify the conclusion that

although the gains to be had from law are at the moment quite

limited, we must net abandon the Just as we'1 (D PT
)
U H :4 .

A U) f
1"

U'rcject,

mest net confine ourselves to a focus in anti-diserimination

important partYT C r1
"lem. Changing law must remain one medest

:f the radical political enterprise.

um
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