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FROM INDIVIDUAL TO GROUP?

Nicola Lacey*
Over the last few uyears a plentiful and challenging literature
hestdeveliaped i nhich S Eeministiuriters'  have CoRstolctedi an
illuminating critique of 1legal approaches to dismantling
sexism and sex discriminationi. Much of this literature makes
passing or more substantial reference to guestions off raciem,
EEmEcElliy  alm EhE context bBf an acknowledgement of the
specificity of the oppression of black women. However most of
it” deestnaEladdrrs i diire st it h elimlie st Rt BERWHat v Ehe
sEnsEi sl tosl sl e nSightSEeE Eeninlist » social Chensl might
conteibitestai N atmorel theroughgeing ' analiysis ef laws designed
ol Comisrie wEEAShn This silence is lgeicinl - EEwEdy @ 8
e el Shalel seEiEEElcie Tleie SRR SislElcsliE Aslie e Skl SemiellEralioy)  o)F
BeEtsnNa O TESEse ot ons RapE tedlian sl e sranes )l inhabition Erom

Lol casiliiEsenant img N rdeiisd apae s diomi S s B s yimp ) analogous

Sgomial dRpScicueleans:s and an understandable concentration an
thelguestion of women’s oppression and its legal CORSE L e ign
stretching beysnd anti-discrimination legisicieion, whdelh 4

the central focus of feminism.

s IS el dE e E e B hanlE th e s o et e pamesy lively
disetissiantefithis naperl 2t the Hert Warkshop.,  Theirs comments
have been influential in revising and, I ngpE, dweceving whe
argument. I am also grateful toc Ann Dummett, Sandra Fredman,
John Bardner, Bob Hepple, Laurence Lusicoeicesn  snel Cawll el lgsm
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hlemsvizie , 0 iEislals S S Sourm Ee SR Seheke many of us who are
concerned with this general field of ingquiry are uncomfortable
U EREEE el Ga R thate WL SIE s c oMl nE ta e exceptionss, there has
been a relative lack _in linited Kipngdom law Jjournals aof
critical analysis specifically focussed on race discrimination
law. Thisfis  nots talil sail g course ithaty thesqtuestian | of
racism is not canvassed in legal literature. Pan el in
the criminal justice area, the racist practices and attitudes
ofptkisiei ns EiEl Siions Sstichia s th e SN Eiison e clict emi o ncs  ERE
police are debated regularly in specialist and general pressﬁ
However, it would be fair to say that in terms of analysis_ and
critigue of thespesewtial—positivesrodesniniawy ~dmueombatt-ing
Easd#sm, there has been less published debate than in the area
of gender. Given the scandalous under-representaticn of Afro-
Fasribeanttandinos ian®iceop et and S thigse N Arami e oAt e 1o 1o

=
SgiRte. ebpeleiiel  greies O wnE  Seses e e sehsels  Cane

Indesdii ni St el higheelectcationi ciistem Mremena L i £ iic SR
perhaps (depressingly) predictable. Wl isie ©hiE Coes L lEns
of members of NeR=oEprESSEE  greuwes  Te  whe  Soruggle to

understand and opppose racism in the legal sphere is to be
melcomed,‘IJ heth the preminencel 8f ideas abslut Ehe melevance ef
silcEeE CxparicncE fwmal pRriculsrilty  BF TErSpEeELvE An  muEh
efeision)  Sefestzdl dpEeicl Skl SerEulsioeifoetEistl  slopllnEnes ©fF Sielostal
Justice identify «this under-representation as a majer caus

Selr  COmoERn 2 SeeivilEy Winalilee wErlkslne Eeic  Shlgmilic iesme
improvements on this fraont, e S Elevideusily sgeleicicRinie Tei us
to familiarise ourselves with developments in other countries,
such as the United States, where hlack people have found a
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subject legal practices to the scrutiny of what has come to be
known as ‘’critical race theorg’.7 However, it also seems
worthwhile to ask what contribution feminist ideas, which are

beginning to have some impact on the law school agenda in this

country, could make to a critical understanding of race
discrimination law. This 1is the underlying project which
informs this paper. I should like to note at this point my

sense of discomfort both at the possibility of being seen to
pre—empt or deny the distinctive perspectives of pecple from
SiEmaE minority groups by generalising a white Ffeminist
perspective  to @ their pesitiemn,  amnd,  cenversely, of being
marginalised as one ’locny left’ approach talking to anocther.
Certainly, there will be aspects of the issues which I am
discussing to which my position as a middle class white woman
will have made me insensitive. i ceonvilcEicntha i saci sl

like sexism, cannot and must not be regarded as exclusively

the problem of its wvictims, and that the challenges pocsed by
feminist and anti-racist analyses of law are challenges which
must be met by all lawyers, prompts me toc continue with the

project nonetheless.

il sieeiugEine wekill o FRuli sigiee) Ene)  pEiln SEcrlEnS .« In thell/First
place, I shall return toc the questions I raised in an earlier
siciciciliE | @R SEEk elidowinilnEtedem Az,  Se o BS e EeleieE whE

selevance BB  feminist questions. I raised there for race
discrimimation law. This will involve seme discussion of the
relationship between feminist and anti-racist approaches to
g andS s nereE i geneERalN acErlnt e e glestiiansies i cachial

theory raised by feminism.flySecondly, I shall meve on frem the



Semiin st CEhits gU e e anEitEdil Sepiimitna EleRn e La Wt ask one
specific question about possible reform:® how far could we
improve the symbolic and instrumental value of Zimne sl =
cLlgEeilmilinEicaeln Aoy lol) SiyeilEupliae  EiE nediticm  @F gelliiEEestviE i
group-based rights? -~ 'What legal and political gquestions are
raised by this kind of approach? Finallg: I shall try to draw
some general conclusions about the usefulness of and dangers
inherent in anti-discrimination legislation and make saome
tentative suggestions about where we might go from here. I
shall in particular address the question of how reformist
lawyers plightiitt e respond we  EEmilnSe and anti-racist
seepticism abhettE the igains S tatihe S had Eremi sl ausandi e gal

pPrOCESSES.

FEMINIST PERSPECTIVES ON ANTI-DISCRIMINATION LAW
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cRinsERSUS, il lEwiEeS Wisgn VEiel  ehlsiisiscme eeiilcicRll seElimes

of view, about certain intractable problems Relehym WE el TnE
sex discriminaticon legislatian. Preblemsi el s seaf: the
hopeless inadeguacy =i the available remedies; the

unsatisfactory nature o©f the rescurce basis and structure of
the enforcement agencies; the inexpert nature cf the tribunals
nEETlg  elSerilmlinEelon  cesEs: s legk eF  lEeedl Al For
tribunal cases; all these are widely acknowledged tc hamper
the potential effectiveness of the legislation.g All of these
technical problems, and more, apply egually to the operation
cf the Race Relations ﬂctw, and have been amnalysed and
erdcildeilsael loy  chE Copmissicn Fos Reedal  Eesualisy Ao des
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these and similar proposals is that, with some fairly
StistanEiatiSenod iftic ation e bt jitE hintiENan e nalloc S change ot
direction or underlying principle, the anti-discrimination law
could be made to work tolerably well. Several rather
different kinds of problem are, however, suggested by a
feminist critique, and these seem to call into gquestion the
very structure and basis of anti-discrimination law. I shall
now sketch out some of these feminist questions, and consider

their relevance for race discrimination law.

The Underlying Notion of Equality of Opportunity
It is widely recognised that a legal commitment to formal

equality is insufficient to guarantee the fair treatment of

groups which have suffered a history of prejudice and
iscrimination. Ihis is peflected im  the Sex  Discrimination
and Race Relaticns Acts’ commitment ee e ahiey of
cigieiaieeUmstiel il EhEdlie | dpSesimedsisien @ ©pE  Conegee  @le
AineldtEee  cilSeeslpmlinEie dishn . FleEvEr,  wRls TlntEhEncsulily dLlsEiezsil
nakiiean, thesprnesise dellineatiopipitunichii sl o lanuficase “huine
et ClERle,  PesES gcehlEns Tor el eies  dbilpslcetclens BR wnE
ashievenmentSEtaiShelNndel by i antl Saiseriml natlon Sl au. For

example, indirect discrimination effectively wuses an unegual
cHEComERESSEaNE I mal Ga el tESER Eomit nenu2 i E i e Bl armon Eling Bl
Honere st theRlitimateStiiilil ngnessiic B thel it Eunal it o nEerpret
I S la SHa Tl S Eaneesa Elins Bl e s ol ineqiia Mt sEE o d i E e d
by the winderluing ideclogy of  equality of opportunity,. which
invites the tribunal to be receptive to  the idea that unequal
resulis . may be explained in tecms of the free.  autonomous

choices of individuals. For example, SEER e e sexual



segregation of the labour force, the concentration of womén in
low paid and part time work, and the under-representation of
wenenstmEsh g hiliiESnas d S and S hiighS S Eestige  fobsi e e S e e a s
flowing from autonomous individual choices which flow in turn
from women’'s and men’s legitimately different 1lives, the
tribunal will be mare sympathetic to arguments of
Justification and less persuaded by the plaintiff’s argument
that the result represents a legally recognised injustice. In
other words, the tribunal’s response to the evidence may be
affected by the very sterecotypes which many of us hoped that
the legislation would serve to attack. Esesere iy e EioiE
problems arise here in respect of race: although the hold of
‘relralisels” O hilElEghiscls ideas about the appropriate
place, role and characteristies sf pesple f£reom ethnic minority
gsalpsitiSsESnehapsEnauliESSEEenacEip st hani S Ehelca S S ER
sExX, the influence of sterectypes about what, for example,
Eifce-CansidoERn o Asisn  pEepls SR Llke st g elisEsielly
relevant in race discriminaticn ceses. This is begcause they
RrEEEE  Jgerln cRE  plleusiteiliey @F | sEreadn Kigcs o EeoiumEniesS

SisiEute. Justcidltiemeien  Anel ShE ecdbuynsil 'S TEEeldng i Whisehnsic (gl

(ar

n the wunegqual outcome is something which should be regarded
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Wwilsn SuSpNean, @ TREhEs 88 Juske s ot iR alitEame e i
TEoEle’s ohpless. The powsctul hplel ofF raelsc ScecrEoeypEsS LR
12
areas such as palice practice  and the treastmeat of prisapecs

Ay herelly  ip coulntEs we  ElSt An pest  ErEES covereEel by EnE

current Race Relations Act, and many more which are not.

! The Implication of the Individual Complaint

Pellowineg on from ThEeE culffilsultiss with Eie LibEiceil tcErileey
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of equality of opportunity, there are further limitations in
winel  CRjeEeslicl . lpeblieEee chlsasigislinEneidcin  Ee)  lepligE against
structural sexism or racism which are inherent in the nature
of the liberal 1legal form. Indirect discrimination seeks to
address practices which have discriminatory effects, but it
works by means of individual lawsuits which, it is hoped, will
have wider knock-on effects. This has indeed happened in saome
instances, but the relative infregquency of successful cases
is, as we have already noted, often deplored. Cne problem.
Wittt heNctiErentiil cegal N appeeachii s that ai e hasie s structiral
implication of any lawsuit is the idea that what is complained
against is abnormal. This'imﬁlication, once agan, affects the
tribunal’'s reading of both law and fFact, and it constitutes a
psychological and hence material barrier to success in
indirect discriminaticn cases for a very simple reason. This
is that in many areas of social life, institutional sexism and

racism are the norm: they cannot be regarded as akbrnormal.

Descriptive and prescriptive conceptions of oaE neEmt Sheeis
into ane ancther, generating a reluctance to conceive the
statistisal iy npemal as legally proscribed: aiESerE LEE LviE
normality confers legitimacy. Doubtless this speaks volumes
on the general problem of laws which seek to legislate in
advance of sgcial practice and consensus. But it can hardly
be doubted tc pose a special problem for Afro-Carribean, Asian

nd female defendants who are addressing their complaints
about heavily entrenched and rarely guestioned social
ErEEElEEs  E2Y 2 Wolem  oRulE clomilheteEel | SR S EImes The

SEElEEEY]  ConStrumcilion @fF C(Careceuin vesy  imleeel kinks @Y

recism and sexism as abnormal has proved to be relatively



impotent in the face of the broader social CENSEEUEENEnEC
them as normal. This seems likely to mark a significant
difference in the experience of male plaintiffs under the Sex
HlsErilminzicich Aees and white plaintiffs under the Race
Relations Act, whose complaints will often call into gquestion
practices (such as affirmative action) which are not so
universally and unguestioningly endorsed. An interesting
example of ‘’majority’ plaintiff who llpl oEEE widiehn  ldecls

o
1"t:.ase, in which

sympathy from the courts arose in the Peake
the practice complained of was assimilated with SilvEdlicy =
precisely the kind of widely accepted sexist institution to
criticisms oif WiilEh The couetss aré likely to be resistant. Che

curse, the Peake decision is happili o lonoEre wieh us, lsue

1S histery i of continuing interest.

Problems of Comparison with the White Male Norm
A further problem in the operation of the Sex Discrimination
Sl c B SR RURET i oni ol he in  deERintilep ot diserim mation, s

EEoREECLVE EErms: igiehsly) malmiElee  Anel Apeblesore el Serdmil e e

rL

ZEneEl R B 2 CompErisSen  oF EhE plaintiff's treatment ar

pPcsition with what would have been the treatment of or what is
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impact of the practice upon a person of the opposite sex.
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major problem here is that the standard of treatment or
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cutcome which represents the point of SooE.  risom @il
hence the Act’s concepticon of what is normal or legitimate is
nECESERw ALYy 2 nochn SEE for (Al siEnEeEllly] B piEn. WS seaEs
Rt ST problems in areas such as pregnancy where
=-ticular treatment is legitimate yet where a discriminatiaon

e : : 4 by - 5
C-aim 15 either ruled out in an exarcise of blinkered logic



or allowed on the basis of an inappropriate comparison between
a pregnant woman and a disabled manw. It also illustrates
rather clearly the blunt critical edges of the legislation,
which cannot provide any platform for litigants to criticise
the formulation of the ’normal’ standard: they must content
themselves with arguing for assimilation to it. Complaint
about formal difference rather than substantive critique is
the name of the game. Are similar problems posed for Afro-
Carribean and Asian people by the comparative aspect of anti-
discrimination law? Certainly assimilation to a white-defined
standard is seen as an eminently unsatisfactory goal by most
anti-racist writers, and the desire to raise more radical
questions about social justice has infused not only critical
secial theory but also popular culture, as for example in the
songs of Tracey Chapman. 'As in the case of gender, appeals to
Speeificinesds i nterests Siaus et i liEeiar "sensibhilities ase
inherently dangerous and double-edged in the context of a
legal system informed by the formally egalitérian selzelcey  @F
thelctulies g lau S glist 'as basie challenges Eo the csnventional

construction of standards and value are quite literally ruled

GUENEE r:ourt.l"5

Problems of Symmetry

=
As Caotterrell has noted,L at a formal level, anti-
discrimination legislation cperates by means of
decategorisation rather than categorisatiaon. In other words,

it picks out certain features or categories only in order to
prohibit their operating as ressons for cerctain kinds of

decisions. This reflects the liberal notion that all have the



same right not to be discriminated against. It opens up the
possibility of white male 1legal actions which exploit the
vullperaetidey of sy logedl cecegniclcn  ©F  TEeE  ©e  (eEheEs
dif‘ferenca18 however important these may be in addressing the
disadvantage of women or certain ethnic groups. It can do so
precisely because the 1legislation is framed in terms of

ifference rather than disadvantage: it constructs the problem
to be tackled as race and sex discrimination, rather than as
discrimination against and disadvantage of women and certain
ethnic groups. Quite apart from the fact that this seriously
misrepresents the social problems to which the legislation

UiTeeicEen T TESeemnel, At NEEnS ohEe any Kilnel oF graeEstllviE e
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dial measure addressing disadvantage 1is suspect. In
fE e o s O ER o BEal Ema i ve Sla e Eile wi sven of =a
woplEreeE  kipe, &3 oojcccionsivdz iln  pelasdeiE . e chius
represents a sericus limitation on the legal and political
pessibilities fFor tackling women’s and ethnic minority

reople’s oppression and social disadvantage.

The Implicit Ualidation of Sexism and Racism in the
*Private’ Sphere

Ralzese w9 @ chr counEnes L hEve el slopnt ciE  fiEEe  EeE

LpEblvdeiupll | ldsigeineS B  convines e sollovaEil iR what
happenned tc them was abnormal’, the converse, and esgually
cemeEalne, dmplicstilicn @F Ehe leeisiatilicn puse log dhee  ESS

favourable treatment on grounds of sex or race or unjustified

differential impact are legitimate where they fall outside the

s}

1
limited ambit of the Acts. As Fitzpatrick has suggested, in
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principle impossible to have ’innocent’ law: any legislation
which attempts a partial attack on race discrimination
implies, at the very least, that only that racism covered by
the legislation is of sufficient importance to merit political
intervention and to raise serious questions of social Jjustice.
This implication becomes less damaging the more thoroughgoing
the Ilegislaticn is, and as arguments about the relative
ineffectiveness of legal intervention becaome correspondingly
stronger. Yet in a racist and sexist society, it is
impossible completely to escape the implication of limited
anti—-discrimination legislation inail= discrimination e
addressed by it fails to raise gquestions of injustice calling

fcr political redress.

Empowering Disadvantaged Groups?
I hope that these brief comments will have been sufficient to
demonstrate that the problems from a feminist perspective with
respect to the operaticn of the Sex Biscriminatiean Asts raise
comparable and similar iyl iintractakle problems for race
discrimination law. At every turn the critical hold offered
by the 1legislation is severely limited, and becomes more so
when applied by Jjudges and others whose political perspective
EREENGaEeSEEhemEEERaEE £ S Rehic Batvalivhisn N o ESE ol e O R e
pcint of deciding what constitutes 1less favourable treatment,
SesiSiEancE s cHiSERSEeREaElnESEEanE e He e PR iin -SRI E o = EEin e it
s dlistd Ba eds) the visw of anti-discrimination lauw as
essentially concerned with dismantling restrictive practices
Sgfal  @elEimitne up a genuine market o©of equal cpportunity

Fresdisposes tribunals to be sympathetic to economic arguments



and discourages any clear appeal to the intrinsic value of a
more egalitarian world. Ifi e’ wanti St gettat thelliraal
structures of racism and sexism, individual lawsuits on this

kind of model are unlikely to be an effective vehicle.

FEMINIST SOCIAL THEORY AND CRITIQUES OF RACISH
e now need to explore how these specific criticisms of the
anti-discrimination legislation relate to more general themes
in critical social theory, and to consider how far these
alternative critical analyses suggest ways of overcoming the
problems inherent im the political framework of the present
legislation. The points I have made are directly informed by
the insights of feminist and critical legal theory. Several of
the points turn on what has beceme known as the critigue of
liberal 1legalism - a cluster of ideas among which the ideal of
e slillE o o sinel cihE SEoEwsiElen  BiE wnE ueeilel s gdoilie
and private spheres are twoc of the most important. The
liberal 1legal world is one in which legal rules are applied
and enforced im a politically neutral and formally egual way;

the 1legal sphere 1is seen as relatively autonomous from the

political sphere; =211 are egually subject to law and formally
egqual before it. IhERelare W stEmingenEasing s enithc MR Eepes
ambit of state imntecventicsn by mesans | of law,  which is ' seen
positively sl EEeE T nEEEIn i Uhd ol s g h ESE S nd S nE e RES ES

against political encroachment, and negatively as respecting a
sphere of girivEEE LisE dn HWaseny puelis rEEulstEien is
: : i

g ppEeEpEila teFandS i ndecd N eppRESSaiveEt T ER sl G e RN e h SR e

LAnE loaenEEn  susiiile Anel  pielveieE | As SR Bs 2adline  nes

shifted cver time, as has the content of the rights gerceived



eas the object of lsgal proetection, bBut this basic framswaork
has exercised an enduring hold over legal practice,

imagination and ideology.

Several features of this framework have been the object of

critique. Feminists have criticised the ahistorical,
presocial view of human nature which underlies liberal rights
theory and legal individualism, and have pointed out the ways

in which the need to frame 1legal arguments in terms of
individual claims systematically osbstructs the project of

revealing and dismantling structures and institutions which

Zisadvantage women. These arguments have developed into a
mEsesRmeReEal S EEIEIgque e S thelidiceslicsE S eE i mights, s ihich aEe
S=eRiias T ER ) T 1 inherently individualistic, but also
essentially competitive and hence anti-socialistic. They are

= lisgiseenias T heingtiegdi it hSthe notien i ef Eeenall egual it
= s hencemthelneed W Eel SSErihe i erualiimight s it aiglils i and s Ehe
S EveEttabille obscuring =3 EEEUl SE =N problems and
dsisadvantages. In a werld in which white, male and middle
c.lass people both have more effective access to legal fora and
meet a more sympathetic response when they get there, the
ascription of formally egqual rights wallil p SEfgoe.  SncrEnen
the competitively asserted rights of these privileged pecple.
Fzr from dismantling the disadvantage of women, people from
EShnEE minorities and socio-economically underprivileged
g-oups, it may even have the opposite effect. In pursuing
i sER e tenti aiiliiS s addcali e i tiiqlie o i e a1 IS Eeniind S s

T=ve also been understandably preoccupied with guesticns of

SEmaeEIE to what extent should and must we try to exploit
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legal forms despite our doubts about principle and practice,
given that they are undeniably one of the socially salient
forms of public argumsnt and pomer? IS haltS e Elientosthess

questions of strategy below.

Seoemelily, sl roilekee o Thls  Plrst pedne, Foaplnise &l chenEie
Torms ©fFf ocoicicsl  lEpail whizeey agElcE o CEconsccidse e
asserted neutrality and objectivit y e lbiheEali i e gal S EoEmSE
and to expose their subhstantive preconceptions and the ways in
which W EREl An | fact S Favous Psustematica llylcer tabniikind sE o f
interest. Arintegrall ' 3k ERaEREET 1 SESd e cEncsERlE Ed o SIS
cEmilail  ©@F e possibiilbley @F  mElkdng 2 SEEErEElmn SStusEn
ia
guestions sz'i;d those of substance, and between substantive
law and its enforcement. Feminism 1is therefore necessarily
commilteEe e & @ SoeiloslegEl  ane  pellcigal anpdysis One
SEECMs i ciiahicEEl e deconSEUSEIon SNERE naTEh crll gl ke ne Sl
thE apcil-clicorinineeien  crEr, A4S ghEe  @f | ohe dggesl SubjiEsic .
FEminists slaim dheke Par Toon  o2dng & nsugcsdl,  EEieEr eSS
slassless and caceless abstractEiiind ividii2lithelliegal S stk ect
(as Wdnuittingly Wreveasled Sinil e gal S ang ta s =0l o G ls e
WaslieE,, pilelile glrss, mEw . Hence the views and assumptions
Bmasiti ntellepal S Enens o] et aREE R T nED B lesiasEle [ a SE e
values and goods recognised by legal arrangements, express the
experiences and viewpoints not of the abstract individual

@it e anii neaherEnE T dea R EEo R Ehelin s vl D gecl ottt el e el

Furthermore, it has been argued that the nature of law as a
EHoseEd i slistem o nEasERtnER G m ) RT SteEediE T e S s hasitatiis
profession and cast in exclusive and often obfuscating
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language, necessarily disadvantages the less powerful in their
attempts to wuse the legal system for reformist purposes.
Those whose interests are already reflected in legal rules and
arrangements have no difficulty in participating in the closed
system of reasoning. In contrast, those whose interests and
perspectives are marginalised or ignored will often find that
arguments which they wish to introduce and see as relevant to
a8 legal issue are regarded as irrelevant and inadmissible. A
nctoriocus example is that of the frequent experience of female
witnesses in rape trials of being silenced and of having their
account excluded from the legal pro:essza This can alsoc be a
function of the individualisation of legal disputes, and here
anti-discrimination law is once again =a2n important example.
The individual litigant in a race or sex discrimination case
may well find that evidence about her employer’s practices and
attitudes in different spherses or towards different pecple and
on different occasions which have formed an important part of
her recognition of her ocwn treatment as discriminatory are not

admissible in proving her individuzal complaint.

EnelpessibilielicrateadiSe e ieIc i SR Bl B eniit | S el e A S nibite
racists to attempt tc intervene in he legal forum, reworking
legal concepts and definitions sa as to reflect Afro-
Carribean, Asian, female, and other perspectives. A notable
example o©of such & strategy is law defining and making
actionable sexual harassment - a concept which reconstructs,
from a feminist perspective, behaviocur conventionally regarded
as acceptable and even favourabls tz wocmen as wunacceptable,

cppressive and illegal. This kind ©cf social and legal

IS



reconstruction is EIRERN = the

contributions of critical social

discrimination area it raises

raform. One example might be

rather than individuals’ claims, comi batting the

legal subject as an abstract

position and experience of

the legal agenda -a

in this paper.

Wpateelily . fominists

the disingenousness and indeed

pulgil s/ ersivecs  cisktinseign On

argument is that there are

Cparadigmaticalil i theREami T £

anti-discrimination law,

which legal intervention

should be severely restricted.

Whezrals 28 & Juscificstion Fos
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argument, presented as a matter
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effectively legitimises the status quao.

On the other hand, the alleged distinction between public and
private, although ideologically powerful, in Ffact collapsas
Gndesi sttt helllcind S igf anall tic scrutiny which 1liberal
legalism prizes so highly. In the late twentieth century at
leasti N evenidisceaunting § the  acpgument | that omission 'is @ the
peltst callleai val entE N B nEerventioml " EN Sis i aniite  simpli)
impossible to find areas of social 1life which are 1legally
canstructed as entirely private. Even the family, to take a
EeEntoc e amal e sE e dret arolna Wit i e g ol fegulation at
EaotiiEaliRe Vo RTRE Inn L sl cembiina Erlope et he Wi denlogical
pouwer yet analytic weakness of the public/private distinction

maeltEate s BEmiE T tsilSe i dn oS hd el s Both intellectually

VEISUIEIUS A dheie se S suEStdsinloEgeing, SnEl AR ShE SemE cimpE
il e leEelly]  jaleisieE il A good example of this apparent
contradiction is represented by arguments purporting to

jJustify the limited scope aof anti-discrimination law by simply
asserting the existence of a private spheres nct suitable for
Tegairengtiliationi i thetit st icliligEinm S ist why such regulation
is inappropriate. iIhe- S Eeminist "analyjsis sketched in this
paragraph underpins the argument noted above that non—
regulated areas can come to be seen as areas in which the
legal system implicitly legitimises sexism and racism, given

the social facts of their existence.

Fourthly, many feminists have called for a move away fraom

analysis in terms of inegquality understoocd in the sense of

difference from the positicn of or treatment normally accorded
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to men.? This is not to say that the powerful notion of

equality is abandoned: rather, SR E e ca st NS tarmsSE e Eh e
dismantling of oppressive and exploitative power relaticns and
of a thoroughgoing challenge to the very construction of norms
and values which have conventional status and which are
argued to reflect the partial Judgments of men or other
dominant groups. ihtiis S isE=lear llNe BN et nellevancestamanitits
discrimination 1law, for it addresses the problem already
Eanvassed | aboutsthelllimittat dignsiinherend it nEt hcEnotiomns o
cocmpariso_ n with and equalisation to a white male-defined norm
Qe S ;ntroductian DS more radical egalitarianism.
Hcwever, i alose ipcrogiucEs Dme  BIEF The mejor  goeslEwms Ter
TemLinSH  ©F dndEeel 2ny  oehEr  eodcicRld Sgeimll  diEpEy  WWaesE
rnalysis depends heavily on the specificity of the oppressicn
oF 7 pEseieuylsEic  gireiel, I wEme e cw@ll En  whls  gegRiemh
because it is of direct relevance to my further question about
tiel meitent o Ele e Sl ol R ol S dl i inlE e mm S s B alim e et o e rra it

CeeRgpiltiant e gEelissbasediElialimss

X osimid ey e Slluserewe che  oreklem vsdng  fenlundsm 88 @y

e=xample. Feminism, put very croudely, a2tkzmpts o Ltnderstand
women’s subordination and e StcugeiiE against women’s
BT PICESSLEN . e sueh, 4w A5 dppliside i Ehe FEmilnisSc SeelEse

T

et SonE cesturEs B thAk cubordivetion =rE copmen o sl

E

EmempEnE A s R E i S S mE e Tl e lopst gk SemE  ApvEl =
Sl EheuEhn @ EhiE forms 2 nerusE  ofF 0 wonEn'sS opeprassicn EisE
CEcopISEe Te o pSEec ety anel sulcureilily SeEeitiies B LG
Fzve already seen, feminist critique draws heavily aon noticns

Lzh as ‘’upmen’'s’® and  indesd "mEn’s”?  peint OE  ViEw BI
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views held about different ethnics greups in prison.

experience; this specificity of viewpoint is generally held to
flow from the common experience of gender oppression or
domination.” What makes this kind of Feminist claim highly
camplex is, of course, the fFact - increasingly recognised and
pondered upon in feminist thought - that not all women’s
oppression, even in ane society, is just the same. Since the
subordination experienced by Afro-Carribean women, Asian
women, working class women, lesbian women and waomen who are

single mothers and so on is qualitatively different, the

feminist claim must be that gender is always one factor, and a

fundamental 1y impectant ene, L) constituting the social

position and experience of all women and men; but it is
cverlaid with many other factors, most notably in our society,
by race and by class. Exactly the same points can be made, of
course, about the experience of Ta Eavc A ) T Ee g EHiCIES
Oppression: the experience ©of Afroc-Carribean and Asian women
sicEl Ep S pEE EhE  SemE,  per drpkEEel ds giEe o cliEEEkEme
ethnic groups, as is clearly illustrated by recent work on the

pcison system which shows stark certrasts in the sterectypical

n

ey rEEgenlislen  ©F  whE clltiersmnisitEel neseues of social

ae

oppression™ is  leading critical social theorists steadily

sEEly  Erem  ReocecedveEly  SipgedE, soneldcehie  SheorilEes Suen 56

macxism, Tnduhi cehsleverythingids Srediiced SEaiane W explanatony
SenEEp o lisEdSER SR more N cenpilie= W s ndW ol ol s i e aEsEpach.
Neds S caresdnly T be welccmed, gufe. i nEs el be

a=xnowledged that sa far it has raised more gquestions than it

hesil ansuesect i st taies s Eentolertie 1a 11 impor tant aps



imtractable issues such as the status gf assertions about
oppression generated by different individuals and groups and
cE eelE, T Bhy, Tl E  EecgskER e Bleuins e Cesunen | gl
’knomledge’;26 the relationship between the different points
of view generated within particular people according to their
experience of different Fforms and combinations o©of prejudice
and subordination; the extent to which oppression has to be
understood in cultural as well as (or as opposed to) material
(economic) terms; and political guestions about how to move
towards a2 spciety in which these different perspectives and
experiences can be heard and recognised in the attempt to
Eegainlits dismantle oppressive POWET TERilEclans el =g
reconstruct human relations along non-oppressive lines. These
are fundamentally important guestions cof social and political
thecry which cannoct be addressed in this paper. However, the
Fragmentation and diversity of the esperisnce of oppression in
szciety is ofF goeat significance for 2ny group-based  eppnoach

wE rEEee e simcisehlSersslnslinete siishal e

RACE, GENDER AND CRITICAL SOCIAL THEORY
I hepe that enrnough has been said im  the last sectiam to show

sEnell TRt 1the nEchnpkeloepeall teels g B oricilcEil Femanisn S

1

cEmEEEUl  UE ansdusSiln = vErigey  of sSgeial dssuss  dneluelling

r+

SR e o rEEE 2kl Schndteiiey, SNkl ehEte =minls  cSiooicoEein el oE
SugEEsStlva nee | oy B | erlciesil pedmes Bue . fllge gF  gussteivie
Funcipes chicEmrElons e Rintl-mhilSeraimilnsedemn | e, However, it

must be re-emphasised that the argument is at the level aof

0
)

itical method, and dcoes net imply any simplistic assumpticn

ebout analocgises between racial or gender cppression in this or

0



anySeEh eSO et MEIIe RO eEE SR fapihas T heen "t o extend st a
certain Kkind of critical analysis which in the United Kingdom
has hitherto been applied to sex discrimination law to anti-
discrimination law more generally. However, the analogies and

points of contact betuween sexism and racism must occupy our

attention, because they raise intensely ciliEzsiguilie  Einlel
27

crucially important problems of principle and practice.” For

example, Asian women who have organised against domestic

violence have often found particularly strong resistance from
the police when asking them to intervene.28 The police argue
that this resistance is justified on the basis of the value of
the extended Asian family and wnE  rEEel e sl EREke
institution to settle its own disputes C(hence avoiding awkward
ciilisuweEll  EorE Ldsies) These women point cut that this denial
ST Sujgpore 1S o only SEpRiSe e fllse ceeiiste, din Ehee de ds
based on sterectypes about the way in which Asian EeElE e,
s esE S EaliichandilimShel ol c Al -eriexampilie RoE St heldeniall et
respect implicit in the marginalisaticn of an experience these
wanen s had e striigglied Vand sagnificesd an enacmeus  amaunt  to
EXpress. It also represents the kind of doubly oppressive
situation which is liable to arise fraom the fragmentation of
human identity. These women were ignored by the white state
power to which they appealed at the same time as being subject
Colcensteetindthe S conminitl $Erom Ywhich they came; dn phtting
e et el st oD iihltieRsdamal it he S o lica T nevitE sl e ke d
EhENPEapaTat I enENE S EEFER eSS e e St horiiFan lan  solel ok

men in Asian families by media and police.

RsERsSac) alll nsEs Elitiensiracism ang’  sexism clearly exhibit
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el dlsEirieeine ChlFFErEneEs .. OhE eEmarsillcy  EF pEclpeulisetls
and biologistic arguments in constituting and maintaining
them, at 1least in the United Kingdoﬁ, is arguably different;
membership of particular racial groups is heavily correlated
with social class and with poverty, as caonventionally
understood, in a2 way which is not so obviously true of gendsar;
the experience of racial oppression is arguably more diverse

than that o©of sexism given the variety of stereotypes about

different racial groups. Furthermore, the need to understand
pppression in cultural terms 1is more contested, and the
meaning of ‘’cultural discrimination’ less clear cut, in the
case of women than in the case of ethnic minority groups. As

Modood’s paper in this volume illustrates, even in the case aof
racial discrimination there has been =a reductive tendency
EoljandSENcEEs sl s oS eraimbina Ellani aSENE ol i s EelitichicENN S
cpposed to the devaluaticn o©of a2 particular set of values and

rEus @t LaAEE,

However, much alsc binds racism and sexism. Both are strongly
ESsoolaesel | w2 vEdlSey ©E forms B peldltieail  ane Sessiedl
disadvantage - educatiocnal, economic, in the arena of criminal
JosEilgs = anel jooehn o2l ge 2 SlermibilcEme EhacEne B SeEcEEEeEEl
Visuws slgeuic wWREe 18 0 neErhel wE

SEPEDREE SN R N e S =

expeckediofinenbesst e E ot g el pENsS inpligEh I viiettcie Rt Al

m=mbership. Perhaps MES) =t m e ) l=a = bethShave been
recognised as social institutions - parts of the structure and
Eatternning = spcial relatiocns = rather than merely
zomulaticons of individual prejudices, actions and decisiocns.

s meve Eeemtthe cecegnition efidiserininatien tel Ehe naming

Sk



cf and struggle against sexism and racism is a crucial one,
and opens up the possibility of and need Ffor the common
critical methodology outlined above. Finally, and more
contingently, Afro-Carribean and Asian people and feminists
who have came to this kind of conscicusnass of racism and
sexism tend to share a deep scepticism about how far their
situation is likely to be improved by resort to a white male-—
dominated legal process which relies on individual assertions
of right. Can the legal process respond positively to this
scepticism? Can 1legal forms be de-individualised and
paliilsisuic el o SE el e il o e S a n St sldl el RS e T s S REE s e X0 s M

understocd in this way?

FROM INDIVIDUAL TO GROUPT?
here are many ways in which the legal process might try to

respond to the scepticism of Afro-Carcibean and Asian  people

and women. In this paper, i Shrill cRieEsSsS eRiill BRE = ThE movE
F-om an xclusive reliance on individual enforcement in the
discrimination area to siipeiluRlz & Seeus ©n 0 cnE G hlEs

n

: : 29 : : :
interests and claims of groups. This kind of reconstruction

SEENSEEaNNC well worth considering given the powerful
criticisms of the limitations inherent in individual
enforcement and the accompanying representation of the

paradigm legal subject as an abstract individual which, it has
Eeen argued, is implicity white and male. Could a move to the
recognition of group rights and/ocr collective remedies help to
cvercome the problems of legal individualism or to deconstruct

he notion of the abstract 1legal subject in acknowledging as

subjects entities recognised precisely because of CEe

15



stibstantavelpell thicalines i tionZ @i sha M e clissith i cSRaUESE 1 Bm
on the assumption that such a reform would not replace but be
combined with either the existing legislation, or a reformed
statutory framework of individual enforcement which might move

away from the liberal symmetry of the current legislation.

Group rights may be understood in a variety of different ways,
several of which might be worth considering in reforming anti-
discrimination law. For the purposes of this discussiaon, I
shall distinguith between Just two senses of group rights.
e fdesie I ghedldl il ‘cultural? @r ‘proteetive’  wilghes.
These may be adopted tco protect and express respect Ff£or the
peicelguler  Anel  cilselmscilve weys @ dife ©F eeples  Srewm
SeEeilicie  Gtnnle, reeisdl  ar  sealiglsus groups.zg An example
would be the rights of a Sikh to wear the dress appropriate to
hisHanher  religistis ' selliefs Ser s thel riight af ' a musliim Wesker
e PigsErvE weacibcilEmedl  pelignlous elldeus o NeUES @ orRuEr .

ﬁu}mghi to Le daffetnt),
s kinpel o @ widghe —*Aas Ihilel Saehs i hisciiE

U]
ey
(1=
U]
(L
ot
rt
o
n

ailready recognised te same extent im United Kingdom law, both
lngldrEeeliy vim EhE RKace Relastilans ﬂctﬁ Eimel | EbipEee iy 2L
lgeriglleeion Sush &8 wnE Reeel temisege Eee dASEE .06t Cunich
exempts Sikh motor cyclists from the requirement to wear a
crash helmet provided that they are wearinmg a turkan). Stich
suieurEdl  Thgines eEE nee SO 2 nuEhR  gremp cilonts 28 clghes
peErcaining to a person by reason o8f his sr hkher membecsship sf a
particular group, although one can certainly imagine cccasians
o whlclh it wewld oz userul co =sllgw EhE gooues ltspllE tm  taks
legal steps threugh &s = cepresentative o autheritative beody

te ensure that such rights wese met . ihetdevelopment af these
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kinds of legal rights as one means of ensuring tolerance of
and promagting respect for cultural diversity is an important
pclitical issue which calls for serious and continued

caonsideration.

In this paper, however, I want to assess the potential of a
second caonception of efcicfUfel  fedEimeS . wiadEln i Seeibil call
Femedii sl s ghtsh These ’remedial’ rights focus on socioc-
economic disadvantage and the distributicon o©of basic goods
rather tham on cultural discrimination and the value of
cultural pluralism. These rights would SEill) @ [geeues tnsleh
were suffering disadvantage as a result either of present
Cppression er the present effects of past oppression, in areas

>y

e lirm A winiles  Shils wEs e cesE. s

The essence sf the
right would be that positive and effective steps be taken tao
combat and overcome that disadvantage within =a ceassonable
e=eioal | OF EinE Wapls sfeuilel mizgcin  oheve waie elleEes @ @ Suen
e e SR T n e el M E M eSS R e BT e sl R Rnd el and
Ee oot SEReRolinsEandiomER i s ot he s Eham s it et men o na ha t
the very instantiation of the rights would therefore express
the perceived social problem to which they purport to respond.
IhesenfocceEment Spf i these grotpt rights wotld  ‘need  toe be
suppaorted by adequately resourced public agencies which would
cffer counselling, legal advice and representation, and which
would monitor the effectiveness of remedies over a substantial
EESSaENE R meR el EEEEieT e (©FF (spemidjel ieileiaes) skl term) e
woslieln  rEmEEllES nerke @iy @F whe Ecapliliedsmail el kinel = i@,
cdamages or injunctions distributed among or with an impact

“pon assignable individuals whn are members of the aieeluisl — i

W



also a wide range of radically different remedies which would
not' necessarily be  susceptible of such distribution. This
feaElice i uEll dESheficELE 5 18 in S h e aldingi Ehel MeancEpEtiail i ik
between loss and remedy which characterises the individual
legal f'orm.34 Hence contract compliance, guota systems and
other affirmative action programmes, urban development
programmes, educational reforms and money to set up community
projects o©of various kinds would be possible respanses to the

. : . . oo e
Iegalifasser thnnie et e S vialia o nic M=l e s e h B ]—EEE:ld

suclhizagiit SR DN stantiatediaciilic el s o h tc e alim s B E R e )

+

CEENERE o conegprupllisssl Bs polideiemil TilgResT Would courts

SndBteibunalisiocilelrrentiil cors bt EedlreNc apablia pm Titthie s 1
oEs spropfessional Lo B admi nisters ingtlega i act ions Masser ting
SHs R Elianinms I woulel srgue et it would e pessibls e

AZenlsilzies . Foie. Suehn  mr oy scalEinies . abin . EEmEERlR Y St EES )
= o =

Siamplietii s B na g hit S Eeliclone Sh s 1 s thinnias s nelins de i nees T

=)

[

tesmsEe S e RAce Rl ians T Qe ant S e < Serilmilmeicien [@ier

T

e e ExReEneEcl - el

~
=]

R

SRcEgoriEs  Cwhileh dlet A4S Ea  Be hoped @
include religion and homosexuality? whose representatiocn in an
egeatafenploynmenEaae HEEh e lic i s SEntimbe psininE t helg e e ra i c el
gL 2 CErechin mEEEElm,  @E 2 Ereus WhesE  sShers oF  velusbls
Seiercimnel rESoureEs nES slisgroporcilanEiely  lepw, T bedipg 2
ciaim for appropriate remedial action. S Susih, T =2Eelsn
vgigdlel nevE  mugn dn commen Wikl The  orocsdursl netien ©F &
clEes Acwlem, Buke  wouldg hEve TEhe Epkhlcicngl Featurs OfF  siE—
seblVaeUEULLS e e A=l SulgjEeE =nkl @eEmnimg il WEL foie mohE
padessanghnaisenes T esEih i Ehl el o= G e di el cSe = cHiE = o
cecognised harms. The essence of the actisn weuld be seen not

SE  nuEhn 28 Bn acsgsciom  OFf  ShE OxXisSEgncsE 9 whloEseres
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individﬁal acts of discrimination against members of the
group, but of an unjust disadvantage suffered by the group,
the wultimate source of which would not be the subject of
technical legal proof. This would overcome socme of the main
problems of legal proof and enforcement, and would be informed
by an ideal of a substantive equality of outcome which goes
well beyond the commitment of the present legislation. And
although the structure of such actions would inevitably be
complex, many of the technical problems which would arise have
already been encountered and at least partially resolved in

A nrlieEee pblcer lppinEiilern CReEs LnklEe wipE dsiZs zipel SLES) Hoes s

What would be the main advantages of such an approach? First
o Al sush &  Wocich ©F Erools  wiges weullel Smoeell & Pkl @iF
IE
class action which, as has been widely argued  and as is
reflected in American experience, has a number of procedural
advantages BS comeEreel wdeln  stpeblaieiuEpl alsheslgEe sliein o The
encouragement, solidarity and consciousness produced by a
EhaSSiE A EEHnn-EEh el iide s e el evanecel i s Bl ng i dtial el e e S E
evidence which can add enormously to the persuasiveness of the
cEEE; wiE  pess. stostilsbey @ sousipdng @R chilserilmilinesiciEn 88 &
patterned structure rather than as individual pathology in the
ERlUGEREEEEREEN N EEHEeESSH T S e EmsSEEe Bl deniin g aE eSS EaiEl e ol
redress and moving away from a situaticn in whic : rights are
in practice the preserve of the relatively privileged feuw
gmong the underprivileged group; the possibility of spreading
the costs of litigation; all these constitute major advantages
cf the class actiocn approach. Bhvilpts g S theSsas sttt e

Slags cEEiens Elsies  Wilichelus tEEere ©ol ChE  Fetlon @ @F e
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such can fairly be regarded as one of its advantages.

Secondly, the recognition of collective rights would mean the
direcEENandScvent el e EEcogni tiienla el s pE 1 H e E (e BRIt hE
cbjects of racial and sexual discrimination. In other words,
group rights would empower groups of people who experience a

common socio-economic or educational disadvantage which is

structured aleng racial, ethmnic, gender ot celigicus lines to
assert themselves and the patterned nature of their
disadvantage. Rather than stopping at giving all citizens the
S=ine i n e et = S e BN S E R mbim et e sl e gahin S mhichq as an
E=clusive stategy, as we have seen, shsslires the mnatuss of Ehe
z=al pelitical problem, the ccllective approach would make
cEEsE pracliEhs visisile sy che iggel =pel golicilesl SEne . g

wourld represent a move beycond the obfuscating exclusive
cillolzneE en 2 @ SupmpEerilezll sEpreRehn @rleleilsEhl G il dm  ERls
E=ser, and " cetldimean that ithe  legalisphese "mightibeceme @ a
m=re symbolically as well as a more instrumentally powerful
forum 1n which to assert and voice the disadvantages and

injustices suffered by certain oppressed groups in Siuse

)
W

SEEiE

(

ety. This would help to overcome the problem raised by

- 1

Se symmetrical imdividial  enfoccement medel’s  implication

rr

Sina discrimination is something unusual, pathological,
= nEEMal T A E S e B S R SR it e m S S @ s mtin e S C EmE S E
stage. It would represent a significant step away from the
noction of the abstract, gender and race-neutral individual
I=gal subject who is equal with all other subjects before the

, and towarcds a legal recognition that sexism and racism

24



mean that all subjects are not equal before the law, and that
compensatory legal recognition and remedy is called for to
combat the unfair disadvantage suffered by some legal
sub jects. It introduces into the courtroom the historical
realities of racism and sexism, which could no longer be
marginalised on the legal agenda by being divided up into
individual pathological acts of discrimination of no general
political significance. Litigation might become a forum in
which an oppressed group actually advanced its cause and
further developed its sense of soclidarity and resistance to
its race and gender-related disadvantage. 6Arguably, in other
words, the nered@n @F  EelilEEeEdve rights might help to

pcliticise the legal process in a positive way.

Conversely, certain disadvantages and potential dangers are
2ise  dpnEmene dn Tthe neslicn @F cotlzerivs slsines. Fiinstigh
Ak il W wE wEcE o el &8 SuStEm  Of  group  clghts o aqm

siEhepuiseliinmedi i ed e st Rt licel s ind i Vit entersement Cans
indeed to an essentiall individualist liberal legal system),
might the very starkness of the contrast itself secve Further
EESnasElRalSel rarI S anE  SEXd s as Ml egaliicc el Tauld T the
legal institutionalisation of a specific group paradoxically
undermine the struggle against racism and sexism either by
i LAt el forth political hE s EaEGEEE @ gy becoming a
fSpE=ia Sl e narrinaldarea Lot i liegald prectice A BaleEe
problem is met by the fact that such a change would not occur
without some measure of  pelitical will and hence a change in
ERERpEiEics el e Iincte i GERSE hel i mkesps tab 1 L e et legal

system even to the limited models of agency enforcement
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introduced by current anti-discrimination legislation suggests
that we should not merely dismiss the marginalisation point as

a non-problem.

Secondly, important guestions can be raised about whether the
move from individual to group rights really overcomes feminist
and other ahlesionsSRtE the notion of legal rights,
pant letlaslni S GEthelstrlictre St andivictial S tight Sl s e S-S m
placesin@sl L ihesal Snal i talicall SEhennigs Bhefnebl oo coldBStive

rights has had the dubious honour of being both marginal and

0

cntroversial, with purists tending To  EEEiE SIS
essentially individual nature of rights. Those liberals who

e WALldne B0 CoOURnTEREREE ©hE noitilesn O EEep Tilges el sl

L

= S@ oy analegy  wicth iaeldvisiiEl  clgles, thius piawelmg eisln

Sl = : ; :
ehElie SEEeE Aeley . Npils neems | chee ldzcail meclens  ©f greus

)

Tahtsttend Rt cha et manl eSS it hel feaitures o pdivaldtialils ghiEs
@ whiehESEHeninisE SIS EiiailskcilanEil s Ehe mSi e 1 e SicERStEh ENtE

i

1}

liance @n coercive enfaorcement and hemee  theis appssitianal

and potentially divisive nature. g Epe o Lisgeal Werlsl | e

[l
()

comoRtltive cosEciions wf e lilEtlng  phlghcs Oy Ecemilsicde
individuals is simply to be replaced or supplemented by a
similar competition between self-interested groups, is this
genuinely a political gain? Sgcialists like Tom Campbelf?
hzve argued persuasively For a conception of rights in terms
Eo v liesEanE R onds Bindiviiddicl SES e e pEl SR el e ghit s E el
heve an  AncecEst dn  Cuhbdsh coulsl AdncelupgE E©hE  NenTeReTESsSLvE
pe liiticcl Bt Ee ot nen et c b ot h i Ehemselivesia nd e Bhessp He
=s_ erts that this model escapes the disadvantages of the

LioErrl medail  ofF cempEiclEivE  anel ceEcilvE dmnelvisiuEll T ailgines o
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As we have already seen, this kind of argument has not laid to
rest feminist scepticism about the usefulness of rights
discourse. But some of the most important of the relevant
feminist and socialist arguments are addressed tao a
symmetrical liberal mnotion of rights, which the approach to
disadvantage-based, remedial group rights which I have

suggested would move beyond.

Sc nERpeSSHbIeREablier iops ol theln ot on e arcup i ghts alsa

SlElSESEEEMm a scepticism about rights and their legal
entrenchment. This is manifested in the arguments of Unger”
diengie EReESSElheRasopnEs R EhatRthe i erall ena I proect ot

fixing categories and boundaries in the concrete form of legal
tules, el A EaE=EiE Gilia i the e M EnEsenEheE
constitutional rights, is dangerous and oppressive. In his
view, EshElEac s I b era i nnl S B mn it oo I nrE JESE EpnSistsl i
psesiise il the R EESHEERESEEQE e miE Sy St o jpuilililiag | elevm

boundaries, guesticning assumptiocns about how things have been

organised traditicnally, and making possible a wide variety of

ellieemesmie JRlanls o Seleslcil oPieSeipEll =il political arrangement.
Unger’s wvision has itself been dubbed a kind of ’super—
liberalism’, but in the wversion described it suffers Ffrom a

malvelystitopianleharaeter S hich asrntably disqualifies it as a
serious argument against practical reforms uwhich seek to
ntervene in the actual legal world experienced by relatively
pPowerless, disadvantaged groups. His argument is connected, I
cShdilk,  wplEln) & oFreadin . Rhinel e scepticism about the legal
process which supposes that people always have a choice about

ppethec @ ta i ilse \iegal  Eorms & o not, whereas in .the present

L)



mepe llely SUElhln 2 chenlER eResn  CeEShH e SEisHe . N SpEulil cEhesn) e
this point in the concluding section of this paper. HMeanwhile
AE Bllso SEEms eppesiieE  wo neeE  ohete Ungar’s chiigetien 8 wne
cbjectification and concretisation of particular categoriass
and arrangements may not in any case bite against the kind of
group rights which I am envisaging, which are contingent on
the present SulSEEneE ©iF disadvantage and which would

disappear with its dismantling.

Fourthly, a more sericus problem For the notion of group
ToEIMES SEEmS ce o ghE fasE ©F  TragmEncacien fnel shlvEesiley oF
dmpliveleiuedl  BneEl ErEays  dnEpisdlicy neeeel dm awhE lEsSE  Seeeien .
Pedple in any soccial world are members of a number of
cifferent commumnities and greups, and suffer or enjsy a number

S eyErilzephne  cnkl  Anceceeising dlelEpedclss,  caovEvcenEs  Shnd

)

disadvantages as a result. Those whe are oppressed or
sdvantaged TEE O PureesE @t anelspherc g e EE
nEoEEsEilly So AN DehErS . Hence w= cectainly cannot assume
=il iRalnel BlF delEmcdicyl B e ESE BmonE pEpeEeS BE S grous JusE
tecause of one shared oppression, nor can we assume that, For
example, racial gppressicon will have had the same kind of

mpact on the experiences, corscicusness and life chances o©of

(@8

=11 members of that
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Cppressiocn, experiences and interests, seems to bring with it
2 nightmarish vision of the pctential explosion of overlapping
ccoups defined along differernt lines all competimg with each

eeinEie  (Emel  dmglisiey Milch BEEres Sf chiERpsEilves) Ifor Thg
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sogurces aor changes necesssry to dismantle their specific
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Gisaavantagest i Thisalli se ol rattucn to the ' liberal), competitive
petlenicER i ghts S Eromuhichtua’ are trying to move awal):  but
the practical and conceptual difficulties raised by the
diversity of sacial oppraession and the consequent

fragmentation of group identity cannot be underestimated.

Conversely, we have to ask ourselves whether the 1legal
constitution of certain groups identified in terms of specific
forms of disadvantage as the bearers of special claims has its

cuwn dangers, given that they would be likely to be limited in

number 1E enly Ear practical reasens. Poe EsEmple, dt el
b2 said to resonate with the reductionist mistakes of
manglithielisocig S thepeyuhich “were Weriticised & ahove, by

SgpEeicEne iy eelusilne  EiE gemslliesleiles  of Sgodcll cepressdcn de

CHE T three discrete, irreducible and separate axes.
Elnthiesfoses i sitecan M hetarglhied | (as indesd @ R Ereausnt 1) thas
bE=en TR N Tt discussion o cEVErSE chisEcimlpesicilon

EasmEanpnES S tREhESs dembiifi s tilenl o Bl e nemE ot ol ins el n En G

o

=5 ThE chgEses oFf 2 Spefieis  poliles F 0 whils kind serves  EE
ssmscludatelthelveri i SlisSpeetl categeriES Wi A Eis necessary
tc dismantle, and to reinforce the notion that race and sex
can be legitimate reasons for action. This argument, which
everesSESlingerE sicrttiquUe S houever b sSEsnen s taM challlenge . Eor
L deEmeliiies EhE BRSlsS Fur  revErss BaSeripilneesarn e group

SE oS S SRRt el s hapEds faet Mo S Racr o " ERnHEE  Eathes | Ehanas

~he shared fact of race- or gender-related disadvantage. The
SomcEMErZiciEin e SnE Iaiete s R athe S Ehani = h el Esrmmers is
Zefeaiculily  SEielsisERe . nete lEEsE because 1t escages the

Enfiesencc MG Ee N ance M tinonT e mMeRel | Sull -l eeded deigmedicy  ©F
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SLpIEEICESIe - Bl sliaieiEEel GlE Sl GElcdiein @F S ShewEe! o culiEes o
values which may or may el EhasaEEe RS H JEVEE L SIUILEE
disadvantaged groups. Shared culture, values and ways of 1life
caniandiobtens e dol FormEEhsl basis SEastande canti ariseratitaeor
discrimination and oppression, but this is not necessarily the
case. UWhilst, as we have already seen, there is a strong case
for having protective cultural rights to underpin respect Ffaor
pluralism, not all attempts to dismantle oppression need to
cast in legislation the specificities of any particular self-
identified group or culturce. To this extent I am in sympathy
Wlisn el elltecelien efF UnhgEr s erpumEnt outlinege QbeveE - I also

Ealelvers i sern otis i thet il essensiiaE S hath v ilerner  enskei st o nr

Ao

S
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79 : :
his wvolume ity kisEul | sl

(ar

Egisirel  Fpllilies® ceReErs dn

3

cocmpensatory group rights in India and Malysia. Eertainly any

0

S tEmpic A Chils coumtry ta  mpvE LR Ehie Sroup-besE cliresit len
dedlicE S h avel St ol e kel st e lin e ot hielEneaa trve e et s £ the

Indiantand Hallalisidn EXBEELENCE., Hewever, very SHlEmbtERi=amite
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differences exist hbetween =ach of those szhemes and the more
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ITegsaiistrlic tine seulds S attempts  te facilitate the self-
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Fe Race Relations and Sex Discriminatieon Acts. However, if
Ay fUTTiEe SEgURSHt 1S nEEeEc te Supperie The dldes thet thess
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culturally identified groups E TR = 2 T Tt 6 o B serious

political dangers.

Arguments are likely to be raised about the impact of the
kinds of remedies which I have suggested. These are arguments
once again rehearsed in critiques of reverse discrimination,
and they suggest that the individuals who benefit from such
programmes are generally the relatively privileged among the
disadvantaged groups, and that such strategies therefore both
miss their real targets and tend unjustly to disadvantage
relatively underprivileged members of advantaged groups for
the benefit of relatively privileged members of disadvantaged
groups.w Onls  crleicism 4z Now  wpglily  mlsellegsel | g des
assertion that the effects &f suchk programmes can £fall in  an
tnfesttnateliiSn st esnesmial S h G Eh o Bla shis S Be st h e siee i Eh chlom
is misplaced. For it depends on the move from & group-based
remedy to an individual-based cbjection. If we regard reverse
discrimination as a genuinely group-bassed remedy, we are =not
called on to look in every case at gquestions of distributicn
between individuals, although distributive patterns over time
will certainly be important. MRS sreumEREEedvE mevE EToh
group to individual is understandakle because such objecticns
are usually placed in the corntext cf liberal discussicn of
reverse discrimination which attempt tc defermd it on the basis
of individualistic SREoclEs @ SEupl oo Uity . LVery
sophisticated 1liberal arguments faor reverse discrimination
have been put formard“, but they are ultimately vulnerakle.
This is because they have 1little to say about Just why an

egalitarian end-state as between particular groups is seen as
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desirable, or why an unequal outcome is seen as problematic in
the absence of clear proof that a particular individual has
suffered from the unjust inequality of opportunity suffered by
at least some members of her group. Hence the liberal reply
to the conservative objection Eh g e mil St e relatively
privileged benefit from reverse discrimination programmes is
nct entirely satisfactory. e eErdln, ¥ woulel =eEuE S 2
satisfactory account can anly be given om the basis of a more
radical and thoroughgoing commitment to equality of cutcome

and the elimination of social disadvantage.

GROUPS, LAWS AND POLITICS
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addressed. These gquestions are extremely complex ard

require much more detailed analysis and thought than I have

be=n able to give them in this paper. However, I should like
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artificigl, but givem the conventiomal undsrstanding of the
specificity of legal and political processes, it is important
toc acknowledge that the kinds of remedies I have envisaged for
breaches of group rights might well be ssen as calling Ffor
political action and decision-making rather than for 1legal
(judicial)d determination. A more overtly politically
SHgnitElcanticaps ittt ana I e e st nimh SR el iRl MG iie T S h e
able to tackle such decision-making, but I would only hold to

this wview on the assumption that there would be radical

changes in the training, selection, tenure and accountability
5 jJjudges - changes which seem far fram the peliticzl agenda
St S ealinEEilaEE EheNnenenEn S Enlt el cEESERtE RS ERliEEinm e

the boundary between law and politics remedial decisicns with

;
iR Riinels  oiF SlgniifilcEme ceseussE dmslilesicioms lilkEily wm e
ESSepilvelE Nt aclalhingiNnc el sl ch d S e gl diisad vanttagel N eatild
Rl erneREncn D EvernmEnta ene b iits mns NS E R e s et and iat
cheananent S thereEore | Il suispeet  Ehat effective recogniticn af
grovgsioEeEc cEpEniiall  mhiEnes weuld  hEve w9 bE Ee 2 peliciszil
rather tham a legal level. Gne cempsoamise woluld bBe that
coures  Soullel pelkE B Ednelbing  EhER 8 grouvp cigine hee  oEem
vigclated - probably on the same kind of basis as findings of
AR FRenlE dnebleEet pllserinilneicien — 2kl ShiEh cEEse e 1SSuE

tE a governmental or guasi-governmental agency with effective

(=1

emforcement powers For remedial action, perchaps with a system
—~

E5 reference back t e Coluee bl a certain pericd of

time.
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inSelouelons @8 EEeliShH and sexism. JUsie  atpewe AlS . Eins)
implication of a commitment to disadvantage-based group rights
Istentirelii seeia it eantingent,  Rut S iiniaSspei et istichfasiouss
it would certainly bite in principle against class aopprassiaon
and socio-economic disadvantage in a wvariety of spheres
including, significantly, education. In pointing out this
bestigiel  ofe - slmellsieEneslein I am revealing Just houw radically
egalitarian such an approach mighkt be, were it to be pursued
beyond the confines of the Sex Discrimiration and Race
BEslations Acts’ categories. Doukbtless net everyone will
Z=eept Ehellsaisitizal ot raeiisnsiio f e galitEamhte sl ol miga e
et il st nagpes I havernes el ceneennedr cteiidefena it SinteTs
trEorough way. I have been concermed cather tc point out how a

cocamitment to it can overcome some of the limitations widely

TEEEINISED tEEhasaeteEriSEREhe  elinrent eqlalits S afisppeEtunl &Y
EmEEE I E WEmeE X wWeuls SUggESE SRR leS Fooreigitons EiE

CEoOeinL e el BE | TeeiShH simel  SEEilgm 2SSt UsElieEul | Eie! as

el i iexpllicablefa s praductEs e Hindiivilcdhiis T des 1'siien S and

B ma il S isheiplid e iiitaifidean Sseasbhers spre  Ehneacdsi @leE s
lzcose inm the paper. around the issue of left-wing scepticism
at-out using the lsgal process to advance radical change on

tshalf of Afro-Carribean and Asian pecple, wcmen and others.



arguments about the irreducibly oppressive nature of law,
which becaome translated into something like a claim about its
irreducible maleness. The marxist claim has always seemed to
me ol imarkianitintistaly Eailuse Sef  imagination in manxist
thought, and I feel the same about the feminist analogue. The
claim thatsitatttinder capitalisme and Wlaw Gnder ' patriacchy
exhibit most o©of thoe oppressive features of those saocial
systems seems to me both true and unsurprising. But we should
b=ware both of reductionism and of a despairing and
unrealistilcisticrendes  ta the  idea that  the natuce af  lauw),

uElolles) EiEke  cExbhEr  Seelzll dpsitilsucilens, cEnmoe s plreeivel iy

transformed threugh political struggle and action. This 1is
m= el S Al h st n Cie h S s e gRES S = Sl S B o em i maE e S
desceiioniE it g hslighi eveni the S Shle e et o E e tShic s s B Eihe

R=ce Relations and Sex Discriminatiorn Acts would be loath to

CEECL  TEUEhEE WEen This is becawuss in  the real world
C.sadvantaged pecple des met always have a choice about whether
cr not to defend or advance their needs and interests by legal
mEans. Sumetimes they Wsimply ¥have tc do se because lesgal
AsEion A8 dndedatzel by oEnEr pErciesS, =he o orhiEr ceoESlons
they have to besause nz sther avenuz of redress is  available

€  sEmELnS wo wE EeelesEkls . B2 puse sss | e 2leEs lew S BS U
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SreggoESEel  eilEitesS,  EnEm, JUSE  mhleine las & SiEEe oln SRE sciipiae
direction, particularly if their recognitiom of disadvantage
Spiilligel oveEre dpee wicEr lggEl | eeseEmilelEm et mRE  AEvEil @f
defence to civil and even criminal actions, for example. This
wculd be radical change indeed, but if we are not prepared to
think in this imaginative and speculative way about law, we
atandon it to its current oppressive status and cur sceptical
stance simply becames a self-fulfilling praphecy. I hope to
have said ensugh  in this paper to Justify the conclision Ehat
although the gains tao be had from law are at the moment quite

limited, we must not abandom the Just as we
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