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ReSBEt of the N.W.C .Sub Cornmittee0n the Report

of the Legal and Constitutional Commission.

 

:1. The Sub-committee was set up by the President on 14th January 19

 

Vafter he received the report of the Legal and Constitutional Commisi?

ion on their deliberations. It was compsed of Z. Pallo Jordan (conved

Simon makana (Nkokeli), and Joe Slovo.

  

   

 

2.The suc-committee was clergeawith the responsibiluty of reading aha

 

studying the repprt produced by the Legal and Constitutional CommisS

ion in order to guide the WHO during its discussions. The sub-commi

met on two occass Lons (18/01/86 and 25/01/86) during which a consen4:

emerged around a number of crucial questions. A number of differencf

also arose ampng the members of the sub-committee, some of Which rem

unresolved and hinge upon the intepretation of the mandate the Lega

was a consehsus oefore dis-cus:iHC: the differences that arose. In 1%
our report we continous sument "The Freed

 

  
TheAreas of Sonsensus.

4.Firstly, the subecomm ue of the repyrt 0?:
the Legal and Constitit J ect that its approa;

.30 a future constitutio: l-democrat ic notio11::
with some 3 ight modifi onstitutionel frame;

work the document envng conventional bourg
-1:zp--.- 1- mhr,-...._.-: Hmmm-r 1.1-,, v ,, - s .W

eois--democr?c 3r and hat a freu1u01 arisf

 

1-g from or created bv a revo:

utionary str u3gle. :1ile we recoghise t e 7
the shape of future institutio 5 there are hcwerr a

tions in the enhrruw1ltform: 1f honuler gower th,t ere Ewing thrown u:

the course of the stru33le;th t new and more fqh-rhwvh11g fo1ms 1%

tvill emer3e end that out'constitutiOmal thinking must necessarily' LL

accomodate theae.

5. we agreec: that it WOVld 2e unwise to instruct our L1331 and ConSt
utional Commission to draw Lp a constitution at this point in time;.W

felt that at we need is rathM1r a constitutional document containi

general principles, which d cwwnent can, when the need arises, be quiek-

ion. This will take account Of the fluidf
of the Situation so that us new fo1ms emerge they tco can he incorpor
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51. The Sub-committee we.' set up by the President on 1?th January 198

_after he received the reoort cf the Legal and Constitutional CommiSi

ion on their delioerations. It was ccmpsed of Z. Pallo Jordan (conved

Simon Makana (Nkokeli), and Joe Slovo.

 

met on two occassions (18/01/86 and 25/01/86) during which a consent

emerged around a number of crucial questions. A number of differeh6;

also arose ampng the members of t.1e sub-committee, some cf which rem

unresolved and hinge upon the intepretation of the mandate the Lega

.and Cohstitutionel uom11m1'1on rece ived from the NEC.

V3; The suoecombittees report con1mehces with the areas on Wiich there

was a coneensue oefore discussing the differences that arose. In "6

Vour report we eontinously ma1:- re1erence to the document "The Free _

'dom Charter and the ConstitutiOL ", which is the repert of the LegeIi
and Constitutional Commission. Comre.de 5 will be expected to make ref;

6"e1ence to the actddl document to get:t a particular ' 6'

paragraph tha we cite.

The Areas of Consensus. .
41Firstly, the sub-committee made a general critique of1Lhe repprt o_

6the Legal and Constititional Commission to the egfect thet its approeo

.0 a future constitut'ion was too wedoed to liberel- eznocratic notion
with some slight Moont1eatie_n. Jhusq,the type of constitutional frame:

work the document envisgges 13 one wary similar to conventional bourg?

eois-democrsc 3? and hit a frcueu01arising from or created by a revoi

utionary st: uggle. ThLle we rec 001158 that it is d1ff1cult to ltedidw

1the shape of future iLet13utic. 3 there are howeer alracdy some indie

O 0'
)t1 n in the onhrruwtliOTWT O1 TO?UlEr sewer thut are hTiDE thrown1 1 1 .

Oin the course of the strv;le;t1:t new and more far-reach112g f

(.
7;will emerge en tHat ouVLCOhstitutianal thinking must necessarily'

accomodate three.

5. We agreed the it world 2e unwise to instruct our Legal and ConStJ;
utional Commission to draw u: a constitution at this point in time;.Wy
felt that et-we need is Whr a constitutional document containi E1

general principles, which 6

Ca

oemnent can, When the need ariseS, be qui6l1
'

L.
transformed into a COnstitutl_o This will take account f the fluidi

of the situation so that us new farms emerge they too can he .1corporrl

 

 



 

Ee1Iwithin our purview.

It was on the basis of the above that the sub-commttee felt that

,sider that last point in this paragraph as well-taken we sti11 feel

I7. TIheI Areas of Differences-

Ia diplomatio silenoe oh the constitutionai rightsI of church and pr

bution largely determined by raoist laws.

X/ . a_f'

    

   
  

  

   

    

 

   

  
  

   

  
  
  

  
  

 

6. The sub-committee agreed that paragraph1. on pa ge iii sets on:

in very sound terms the objectives of suoh a constitutional dooum--

The last paragraphv of the same page sets out a second objeotive, '

while not oontradictOry or antagonist to the first, presents anot-:

dimension of the constitutional document.

 

paragraph on page iv was rather unfortunate. The adhressing of "the

legitimate ixm fears of minorities", we felt, was a form of pander-

to the racial bigotry of the whites. It was the considered view of;

sub-oommittee that the future position of the Whites w11l beI deternn

by the role Whites play in the course of the struggle. While we coIE

that encouraging division in the enemy ranks cannot be absolutlsed

to a Ipoiht that it jeopardises the aspirations of the majority.

The first controversy arose about the inteprIetation that shoul
placed on paragraph 2 on page 1I. One  view was that whi1e we canno

entrench the rights of property in our constltution we should ma1n::u

schools - not commit ourselves, lest we alienate forces in the Ich V
whom we presently wish to draw into the broad front of antl-aparthe

forces.

The opposite View was that we cannot entrench the rights of ptOperr

but that this should apply equally to secular as we1l as church pr0o
ty. Therefore we cannot even contemplate constitutional guarantees

for churchI or private sohools beoause such protectioIn would 1nvar1ab
be a device for securing crucial areas of white Iprivi1ege . (AIs has
happened in Zimbabwe. ) E

8. Electoral scheme: - one view was that this was anI irrelevancy. TEE:
opposing view was that it would be cruelal for ensuring the politic-E
ascendancy of the liberation forces and a_s suoh needs to beIulosel
studied with particular attention to the present demOgraIphiodistri

9; Basic Principles:- On page 2, in paragraphs 2 and 3, overf1owin1E
on to page 3, the principles set out here are what an;7 constitution:-

document has to address with respects to the rights and aSpirations.,

'
 

 



-3-

of the oppressed majority. However, in its discussion of the 'prob1eu

'especially on page 4, in the last paragraph, we pinpoint waht we fees

is the fundamental flaw in the Legal and Constitutional Commlss1on's,

approach. Over the past three years, especially since Nkomati, th:'31

has been at pains to explain to the world that we are not fightlng_

the demooratosation of the 1910 const1t1tionalframeweork. Qu1teti:

contrary! This flawed approach re-appears on page 5, in dea11ngW1t-

the US oonstitution. Our oommiSsion seemed to draw no d1st1nct1on

betWeen a "formal non-racialism" and a"practica1  non-racia11smW

it is obvious that while the US oonst1tution from its inceptionma

no reference to race, its application 1n practise allowed numerous

pookets for the institutionalisation of rao1sm. Our oonstitution 3

pshou1d outlaw racism intheory and in practice.

10. Reconciling c1v11 liberties and popular power:- The report oft

commission does not point us in any direction with respect to thes:

ution of this dilemna, it merely poses the problem. The sub-oommittea

felt that in every respect priority must be given to the defence--

popular poWer and the securing of txe aspirations of the majority.;,1

pthis regard the sub-committee supports the prinoiple of affirmatlve

action - what is usually refred to as positive discrimination 1n fa'i

'of the blacks - even if thisundermines the prinoiple of equity.i

Equal1y, freedom of speech, of assembly, of the press, of peacefu1

petitioning, etc will be subject to providions outlawing the advooaw

of raoism, tribalism, fascism, nazism or m111tarism, '

11. The Legal and Constitutional Commission correctly warns against;

the inadvertent duplication of bantustans and pockets of permanent

un der-deve1opment 1n the context of devolution of central powersd.

to 1rgans of local and regional government. We think the point made

parapgraph 2 on page 16 is very apt.

12. The transition from apartheid to democracy is conceived as retas

1ng a number of 'racially neutral' laws - Roman-Dutch Law, compan

law , etc. The sub-committe feels that no eSpect of South African

can be judged as poltioally neutral. The Commission will have to g ;

serious consideration to the implications of this assertion. In t-;

same light we cnnot conceive of a democratic state retaining the :1

vices of the present judiciary. We would advocate the dismissal of:

of them, if there are indeed 'noble exceptions', these can be re1 1

into a body of democratic jurists established by the new state. 
 



13. Proposals:- The Legal and Constitutional Commission should be Our

ed with the task of preparing a brief that will:

(a) Outline the various options from which we can chooe:

e.g. the relative benefits of the Presidential over th:

Prime Ministerial system; proportional representatiqn

over the Westminister system; the centralised stste 0v;

the decentralised state; etc. 1

(b) Examine how we can incorporate mass organ1sations

in the constitutional model and g1ve them direct role f

in the legislative framework;

(0) Examine how other constitutions have dealt with t_nv:

problem of the rights and duties of property, 1. e. -ho

. one can constitutionally endow the democratic state w1$

. the powers to define and. limit the rights of property;

14. The NEG should discuss and more clearly define what we mean by ty

following: _ I "4;

(1) Politica1 power and the forms it w111 take - are we

speaking in terms of liberal-democracy or are we speakh

of a system of ma;ority rule; are we speaking of a syst 1

that grants all 100% equity or are speaking of a System t3

is weighted in favour of cer-tain class forces; do we eh 1a

the enfranchisement of all or do we forsee disenfranch1e'

ment of certain classes, categories of persons, etoW.1'-

(11) The Rights of Property - do we want to write in the 1 w

iation of the:'-e 1: :to the constitution or not? .

. (111) Civil Liberties - are these to be limited or un11m

Do we envisage weighting the actual application in fave

of certain classes or leave them as '1egally' neutral?

Such a discussion must involve the members of the legal-constitut A

commission and assist to guide them in drafting a constitutional doc.

ment.

End of Sub-Committee Report.

   



Discussion in N.W.C.

a. The main question which has t6 be addressed is whether we are pf:

paring a transitional or a final document; whether we see this as $f

constitution for the initial period of tranSition from apartheid tIo

democracy, or a post transitional document. "

The constitutional document, if it makes space for amendment, willil

that fact accomodate future change and can be seen as transition ..

Clarity on this point is however necessary. because the institutional

framework that the consitution creates must be flexible in order to

take account of' the fluidity of the situation during transition.Id

b. Expert guidance from our Legal and Constitutional Commission mus:

be based on clear guidelines. Four guesticns need to be addressed:f

(1) How do we view this constitutional document? Is it prd

arily a r'obilising tool in the context of struggle or iI

tactical instrument in the event of negotiations? The ans

wer in large measure determinesIthe character of the doIr
ment. I . _3 _ p . H

(ii)How do we frame a document which is a tactical tool f;;

the event of negotitions that helps us maintain the uhiIVt

of our mass constituency? '

(iii) The constitutional document must create a framewor:

through which popular pcwer is translated into reality,

a government which is in reality subject to the people:

(iv) The constitutional document must address itself to 1;

balance of forces durig the transition and must accomoda'

the likelihood that this; will be a shifting balance.

0. The ARC must champion the rights of the majority whether we'com:

power by force of arms or through a negotiated settlement. A const

tutional document that doe this is what we need. '35

d. It could be important for our Legal and Constitutional Commissi;

to study the experience of the People's Democracies in Europe in tgi

regard. 15

e. What is needed is a fully-fledged NEG meeting to draw up the gui-

lines for the Legal and Constituional Commission. A sub-committeew

'appointed to draw up the draft guidelines for the NEC. Convenorz-

Z. Pallo Jordan; members: Simon Makana; Joe Slovo.

Members of the NEC were free to make their individual submissions tc 'u s.
i ?&?I.
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the sub-committee.

f. Action to be taken:

The Secretariat shall write a letter to the3f3

Legal and Constitutional Commission to:

(i) Commend the members of the commission on t?

work; a
(ii) place before them the critique of the subf

committee and the NWC discussion; _ ?

(iii) advise them that the commission shall be

invited to a discussion of the guidelines frog

which point their work can commence. w

The NWO needs to consider also at which point we will call in our

friends from the Socialist Countries and solidarity movemts in theti

west 0

End of NWC Discussion.

  



 

'x/ _7- l 1/

Pursuant of the NWO meeting of 18th F bruary, the Sub-committee wa

convened on 20th February to draft thg guidelines. Present were al

the members of the sub-oommittee.

We agreed on the following:

1. Basic principles: .

(a) Sovereignty in the democratic state will be

vested in one central legislature, administration ane executive wit

the context of a unitary state; :

(b) The thrust of all state policy shall be tow

the cultivation of a single national identity and loyalty bindingo

all South Africans irrespective of racial or ethnic origins; i

(c) consistent with the above considerations t?

state must recognise and encourage the linguistic and cultural dive

sity of the South African pe0ple; ;

(d) consistent with the (a) and (b) there will

provision made for the regional and local delegation of the powers5

of the central authority to smaller adminstrative units for purpose

of more effecient ane effective adminstration.

2. Political Power and its Exercise: .

(a).There can be no entrenchment of minority gro:

veto rights; 1

(b) A Bill of Rights guaranteeing the rights of 7
individuals is acceptable bnt not group rights,mechanisms for thel'

'enforcement; a

(c) The principle of one person, one vote will b:
fundamental; _ 7

(d)Complete outlawing of the advicacy or practic
of racism, fascism, nazism, trbalism achauvinism or tegionalism; I:

(e) Political pluralism permitting the existence
a multiplicity of political parties subject to the provisions of (d)

(f) Entrenchment of the power of the electorate t
exercise control over and its right of recall of all its elected re

resentatives; 'g

(a) Special provisi.on shall be made for the repre

isentation and participation of organs of popular power which are eme

ing during the course of the struggle; 1

(h) provision must be made for the participation3
mass organisations, such as trade unions, in the govering and admini

ation of the country.

 



3. Economics:

(a) 'The state shall have power to define and limit tn:

rights and obligations relating to the ownership of land and all oty

forms of productive property; _ .

(b) Entrenchment of the rights and protection of persob

and non-exploitative property;

(0) Entrenchment of the workers' participation in thel

economic management and planning of all enterprises in which theysv

are employed ; I

4. Choice between Presidential over Prime Ministerial system; prof

portional or direct representation; etc shall be adjourned until l

fuller study.

5. A legal system and judiciary consistent with these objeoyives ;;

dedicated to their pursuance must be created.

End of Sub-Committee's Report.

Z. Pallo Jordan.

Convener; 23rd Febru:;
1986. '

 
 

 


