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OPSOMMING

Volkshowe en Volksgeregtigheid in Suid-Afrika

' ' ' ' ' ' ' ' 7 al emene on-Dxe ske m van altematiewe nievamptehke volksmstellmgs dul OR 11 g

tewederfiiieidg met in bestaande regsisteem. Makgotla en volkshowe is vootbeelde van

sulke altematiewe volksinstellings. Volkshowe word van makgotla onderskei deur breer

politieke oogmerke. Die inhoud van die substantiewe volksreg offal): law wat toegepas
word in hierdie howe is onseker, maar dit wil voorkom of die prose-s: en bewysreg

ooreenkomste toon met die nie-gespesialiseerde inheemsregtehke posme. Sankmes IS

gerig op versoening, vergoeding, restitusie en voorligtmg.

1 INTRODUCTION'

Folk law or unofhcial law and legal institutions are phenomena eommonl);
encountered not only in Africa, but also in many Westerii countnes togay.
llFolk lawll, upeoplels 1aw,,, ilindigenous law,l, flunofhcial law and .cus-
tomary lawll are terms used to denote llunofhaal laws and codes Within
state systems . . . viz. bodies ofrules and modes ofsettlement at best tolerated
and at worst prohibited by the ofhcial state powerl .3 Folk law includes law
which is not state law, but does not of necessity exclude all state law, for
folk institutions have, to an extent, been incorporated into state institutions.4
The creation of alternative folk institutions is regarded as an indication of
a general dissatisfaction with an existing legal system.5

1 Very little has been written on the peoples courts to date. Use was made of all the
material available on the subject up until june 1987 and mcludes the following unfu-
blished writings: Bapela llThe People's Counsin a Customary Perspective , Motshe ga
AgAltematjve Legal Institutions in Southem African and Thomashausen' People 5 Ccfmilts
in Mozambique? (papers read at a workshop on New Approaches m.respect o t e
Administration ofjusticei; held on 1987-06-05 UNISA). Sandersnunpubhshed paper on
people's courts; Suttner uPopular justice in South Africa Today (paper read at a cor;1
ference on llLaw in a State of Emergency - A Focus on Law and Repressmn m Sout
4 f" ll lcl 0n 1986-04-11-14 UCT). y

2 2111:): mi: Woodman lAIntroductionl, in Peoplek Law and State Law - 77.26 Bellagw P0112613
(eds Allot and Woodman; 51985) 2; Schott llIntroduction" on 2Folk Law in State Courts
in Peoples Law and State Lau 76.
Allott and Woodman People's Law and State Law 5.71 . . f
Von Benda-Beckman HSome Comparative Generalizations about the Differential Use 0
State and Polk Institutions of Dispute Settlement" in Peoplels Lazi- anci' State Law 1893
Woodman ltCustomarx' Law, State Courts and the Notion ofInstitutionalization of Norms
in Ghana and Nigeriall in People's Law and State Law 143-163.

7 Schott Prop/eys Law and State Lau 786.  
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The foIk-law debate centres around the position that folk law and insti-tutions should occupy within the legal order and with regard to state lawand institutions: Should it be approved, should it be given preference tostate law or should it be rejected out of hand? Experience has shown thatrepression of folk law and institutions will inevitably lead to the creation ofalternative structures or merely the illegal continuation of formerly recog-nised institutions.6

In Ghana, for example, Kwame Nkrumah gradually removed all judicialpowers of the chiefs, who nevertheless (illegally) continued with their judicialactivities.7 The reasons for this continuation were, amongst others, thestrangeness of Westem dispute-settlement procedures and differences in theconcept of law and justice as applied in specialised and non-specialised courtsor court-like institutionsfI
In South Africa, many of the peculiar problems facing the cosmopolitanblack urban community today stem from the largely ineffective administra-tion of criminal justice in black areas.9 The lack of confidence in the presentlegal system is particularly iInportant in this regard. Western dispute-settle-ment procedures are, in the final instance, unsuited to solve legal problemsas well as problems of social adjustment encountered by urban blacks.lo Thejustice meted out under the present legal system is distrusted and this distrustis perceived to be exacerbated by police action or inaction when assistanceis required.H It is therefore only natural that urban blacks had to resort toself-help in the form ofunofhcial or folk institutions such as, first, the 7narltgotlal2and, later, the peoples courts. The role of the makgotla, however, has nowlargely dwindled and the peoples courts are forced, due to political Circum-stances, to function underground. Without any assessment of their merit,the phenomenon of unofficial judicial folk institutions and more specificallypeoplels courts will be discussed.

2 MCAKGOTIA13

The makgotla are markedly different from the traditional or chief? courtswhich applied unwritten indigenous law. These makgotla originated in

6 Woodman lAIntroduction" on uLegal Policy" Peopleis Law and State Law 279.7 Schott nJustice against the Law: Traditional and Modernjurisdiction in Northern Ghananin People? Lau and State Law 230-231.
8 ibid.
9 See also Van der Vyver llHuman Rights Aspects of the Dual System Applying to Blacksin South Africa" 1982 CILS'A 316.
See also Smith lAMan and Law in Urban Afnba: A Role for Customary Courts in theUrbanization Process" 1972 Amentanjoumal (erom/mmtive Law (AmJ ofComp Law) 237-24 6.De Coning and Pick uMenslilte Verbrandings: ln Sosiopolitieke Ondersoek na die Aarden Impak van Kataklismiese Geweld in Suid-Afn'ka" 1986 Politikon 25; see also Suttnern1; Motshekga n 1; Haysom 3The Courts and the Emergenoyll paper read at the con-ference on llaw in a State of Emergency - A Focus on Law and Repression in SouthAfn'ca" 63. t
See generally Hund and Kotu-Rammopo ljustice in a South Afiican Township: TheSociology ofMangotla" 1983 CILSA 179.
This section is based on Van Niekerk A Comparative Study cythe Application cflndigenousLaw in the Administratzon ofCrz'minalett'ce in Southern Africa (LLM dissertation 1986 UNISA). 
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Soweto. The term iimakgotlai, is used to denote various bodies involved in in the townships continued to be inade , -

peacekeeping activities and the settling of disputes, and includes unofficial the police"; and the administration of C?.iuate, lahd the people 5 distrust of

courts operating under the authority of tribal or national state representatives apparently fewer than two percent of urb mug? JESUCC remained. In 1983,

in the townships appointed by chiefs and headmen in rural areas;H informal the official courts and indications are thatn hiac 5 took their gnevahces t0

courts and vigilante groups working with community councils or ward com- rather than improved.19 The fact that ma .t s Situation has detenorated

mittees; as well as cultural'movements, welfare services and even gangs missionersi courts) Stopped functionin in aglstratei): courts (formerly com-

whose only aim is the furtherance of their own criminal activities.15 the recent state Of unrest, also eontribitedcfortiflln .ack urban areas during

Generally speaking, the rules of procedure and evidence applied in these general lawlessness prevailing in these areas.20 TESS? mrne rate and the

courts are Closely related, although not identical, to indigenous law. The Of a more active implementation of the Freedom Charct::mz:ircltt:::%::;

legal process is generally characterized by simplicity and an absence of the

strict impersonal and technical rules intrinsic to Western legal procedure.

Conciliation plays an important part in theiproceedings. The audi alteram

partem principle is strictly observed and the presence of all parties concerned

is required at hearings. Criminal and civil matters arising from the same

facts are dealt with in a single set of proceedings and criminal sanctions are

sometimes imposed, even though the matter is ostensibly purely civil. As a

rule, corporal punishment is not a competent sentence, although flogging

was found to be a most important coercive means of sanction in some courts.

It is difficult to ascertain the exact content of the law applied in these courts

because court records are not only incomplete, but also largely inaccessible.

It seems, however, that the applicable law has features of both indigenous

and Western law.

The makgotla associated with the Vukani Vulirnehlo Peoples, Party, a cul-

tural movement in Mamelodi, differs from the courts discussed above. The

interests of the youth are their main concern. Procedure is semipn'vate and

shows features of in camera hearings, and corporal punishment forms an

important sanction. Presumably fear has thus far prevented anyone from

laying a charge against these limakgotla" and the authorities have conse-

quently not interfered in their activities.16 Other forces at work in the town-

ship of Mamelodi are informal patrols; hostel police and gangs, often

functioning under the guise of makgotla. These bodies cannot, however, be

compared to courts or court-like institutions.

At the height of the operation of the makgotla, a dramatic drop in the

crime rate was experienced. However, intervention by the authorities re-

duced the powers of most of the makgotla to such an extent that they became

almost totally ineffective, and the crime rate soured again.l7 Basic facilities

14 Labuschagne and Swanepoel unpublished research report on the Makgotla; Hund and

Kotu-Rammopo 1988 CILSA 184.

15 Hund and Kotu-Rammopo 1983 CILSA 184.

16 Hund and Kotu-Rammopo 1983 CILSA 181; see also Ndaki 11What Is to Be Said for

Makgotla?" in Southern Afhca in Need QfLaw Reform (ed Sanders) (1981) 178; Prinsloo

"Stedelike Inheemsregtelike Howe" 1977 Tydsknfvir Rweaangeleenthede 51.

17 See Hund and Kotu-Rammopo 1983 CILSA 184-186; see also Motshekga n 12- Not only

were members of the makgotla charged with criminal offences for their part in the activities

of these institutions, but the community started losing confidence in them because of

their association with community councils and national states which were regarded as

Horgans of the policy of separate development".  

Natio , mmthe nal Congress su . ons to make the country ungovemable, as well as
the t(2:01:13equent realisation of peoples power in the mid-1985,s, have led to

a e-over of certain mstitutlons and organisations once under state con-
trol, and the fonnation of unofficial alternativethomies. popular organs or c1v1c au-
commit These c1v1c authorities include street communities, section
asso . I:tees, 3&6: (aommittees, and, at the top of the hierarchy, the civic

c1a ion, w c ates back to the ' 'mid-seventles People,s court '
. . . . . .. . s in close

associition With the CIVIC authorities, have now started coming to ,the forea
n o n n t v c

IAn itional broader political ObjCCUVC distinguishes these peopleis courts
from the makgotla' 11Time s '. . pent on crime, 1 '
be spent in liberating thernselvesfl?x P601) 6 are urged, Should mStead

Police services were taken u 11 '. p by so-called patrolling s uadsi, consistin
of adults and youths alike. In line with the traditional simagion, all member?
of the community are 2115_ 0 ex ected to re ort ' ' - '-
COmmlttCes. p P mmlnal actwmes to the

3 PEOPLES COURTS

B . .(3371111985- agild 1986 the authontles appeared to have lost, to a large extent
( dromin aclt urban areas. The state police and the state courts alike were
afri hst are) distrusted and ultimately considered instruments in the hands
0 t e apartheId reglmefz2 These sentiments were voiced as follows:

There is no chance of going back to White courts. People now want to
govem themselves. Going back to the White courts will be going back to
meg gOVCmCd by a whlte OVCIXHIICIIE C C) 11()t allt. C have Ilot had

to Itthl: Eoriover eyident that the peoples courts are inseparably committed
ac majority 5 freedom struggle. People,s justice is described as

18 S ' 'uttner n 1, Motshekga n 1, Haysom 63; see also De Coming and Fick 1986 Politikon 2528 35 40 on the role of 11' t ' .
areas. P0 CC 301011 in the present escalation of violence in black urban

19 Hund and Kotu-Rammopo 1983 CILSA 183; Suttner n 1.
20 Sanders n 1.

21 Suttner n 1.

22 Eutther n 1;'Motshekga n 1; Haysom 63.
23 Neighbounng Communities - But Their Worlds0986-05-21). Are Still Miles Apart" Pretoria News 
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ommunity in which the community participates

dated and accountable to them. The people see

of the struggle to control their

2a system created. by.the C

and whose operation IS man . .

their control of a system of JUSUCC as part

own country?24
' .

The aim of these courts is therefore to unite the people in their srtxrtiggle

and to educate them about their political objectives. Their approac ishac

cordingly conciliatory, and violence, being the tools (135 that gogleggseztctioz

oppose, is strongly renounced. The fact, however, t at ru;l ms and

such as iinecklacingi, and iihackingi: have been ascribed to t esehco fgrced

more importantly, the effect of vanous emergency regulations, ave

the peoples courts to function underground.

3 1 Procedure and Evidence

2lTlhe party at fault must be brought to see how his behavioualhagfallf:

short of the standard set for his particular rolefatshmvolvecl 1nf .e rilsepuor;

the decision 0 e court IS a air 0 .
and he must come to accept that . .

his side he wants an assurance that once heIhas admitted his erroigsand made

recompense for it he will be re-integrated into the community.

This dictum of Allott in connection with traditional indigenous Iegalhpro-

cedures may well be applied to Lie position in. the people 5 C0138 wherte,

as indicated, offenders are educated about political objecuyes an taug. t o

involve themselves in the freedom struggle and community organisations.

Rehabilitation is emphasised, as is illustrated by sentences which involve

ervice such as working in parks or sweeping the

streets, prohibition of hard liquor: monitoring of anofiender :1 szgiggggg:

even sitting as adjudicating ofhcer ma tnal w1thihcts SlII'lIlaI t; t eb1 k local

own?6 The importance of reconcxliatlon was illustrated .w en . ac Eh

authorities in Port Alfred conducted an investigation With a Viewf to e

return of stolen goods, after the culprit had served a sentence 0 impri

sohment handed down by the ordinary courts.

Procedure27 shows a strong similarity to the indigenous law as well :5 .to.

makgotla procedures. Hearings are informal: free of teclhmcalitlesda: aurit

quisitorial in nature. The impartial adjudicatmg ofhcer p ays an :lc V ct: as

in eIiciting evidence. It is interesting to note that female: may .50 :rtam

presiding officers?8 The accused 15 thoroughly examine as an 113;) .31

source of evidence and he is infonned of his rights throughout e m k

Persons present at the hearing may .adduce additional 31(133, 0:53;

further questions, and they play an important part in e ve .

performing community 5

24 Suttner n 1. u .

25 Excerpt taken from Cotran African Law

2 (1975) 160. t ,

26 Bapela n 1; justice Inside a Comrades Peoples Court

' i " l 986.l ' Courts F1 ht BO 5 Comrades Hit june 1 y . .

27 geeesgenerally Bgapela gill; Sanders n 1; see also Van der Merwe Accusatonal and In

quisitorial Procedures and Restricted and Free Systems of Evidencei' in Southern AMI; In

Need thaw Refirm 144-145.

28 Bapela n I.

" International Encyclopaedia (f Comparative Law

" Business Day (1986e05-12); ii Teo-  
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Hearsay and circumstantial evidence do not seem to carry much weight
unless corroborated, and evidence of character is admissible. Trials are not
conducted under oath. The accused in a criminal trial is warned to speak
the truth and asked to plead. Interpreters are used where necessary. It is
difficult to establish what the measure and burden of proof is. Trials are
conducted orally, but records are kept of the proceedings and used as pre-
cedents. Civil and criminal cases are furthermore dealt with in the same set
of proceedings. Civil matters may, and often are, settled out of court. This
does not, however, apply to criminal matters. The audi alteram partem rule
is strictly adhered to as in indigenous law, as well as in makgotla procedures.
Participation in court proceedings is not restricted and, in this sense, pro-
ceedings differ greatly from the indigenous law position where court hean'ngs
were restn'cted to adult males who took part in the hearings by way of
questioning, exclamation and comment.

In Mainelodi, for example, courts are divided into courts dealing with
adults, youths, general matters and civil matters concerning the community
as a whole, such as rents and taxes.29 Appeals apparently Iie from the court
at street committee level to the section court and from there to the disci-
plinary committee. This disciplinary committee consists of members of the
van'ous sections. The highest court of appeal is the peoples committee,
made up of youths, together with the executive committee of the cin'c
association.30

3 2 Substantive Law

According to Suttner, the peoples courts are totally opposed to so-called
Tapartheid-laWT and are therefore creating their own law. Sanders maintains
that there is a strong indigenous-law element discernable in the law applied
by the peoples courts. It is, however, difficult if not impossible to ascertain
from the available material what the exact content of the applicable sub-
stantive law is. Crimes heard by the peoples court in Mamelodi resemble
those to be found in indigenous law and include inter alia assault, theft,
robbery, witchcraft and rape.31 In cases of witchcraft, concrete evidence is
required and hearsay is only accepted in so far as it can be corroborated.32
Rape is regarded in a very serious light and punishment (lashes), as well as
compensation, are ordered along traditional lines. Compensation is awarded
in accordance with the victims status. In the traditional indigenous law, the
punishment for rape was a fine or thrashing, and where the victim was a
dignitary, the death sentence.33 It seems that adultery is also regarded as a
crime and corporal punishment is apparently a common sentence in such
cases.

29 Bapela n l.

80 Motshekga n 1.

31 Bapela n 1.

32 See also Myburgh Indigenous Criminal Law in Bophuthalswana (1980) 99 on the indigenous
law position.

33 Myburgh 84. 
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3 3 Sanctions

As indicated above, sanctions are conciliatory and governed. by a distinct

political overtone.34 Compensation, restitution and education instead of pu-

nishment will therefore rather be ordered. Violence, and hence corporal

punishment, is as a rule discouraged as being the instruments of police

brutality. The courts aim, as indicated, is political andthe creatiori of fear

is seen as a deterrent which will drive people away rather than unite them

in their liberation struggle. Corporal punishment may, however, be ordered

as an alternative to another sentence, such as community serv1ce. In certain

instances, the accused will not be subjected to corporal punishment, for

example where the accused is ill or old.

However, it cannot be disputed that violence still occurs in some orga-

nisations, notably those where the more responsible leaders are detained

and over-enthusiastic youths have taken over.35 It is further unfortunate that

the criminal activities of gangs, or so-called iibogus comrades , whogsoperate

in the name of peoples courts, are often ascribed to these courts. . As has

been indicated above, the makgotla also had to contend with a Similar. phe-

nomenon where young gangsters furthered their own cnrnmal act1v1tic-s 1n

the name of the makgotla.
. . , . .

It is nevertheless evident that, in View of the court 5 conc1hatory nature

and broad political objective, iinecklacingi, and iihackingii eonot form part

of their sanctions and it is widely disclaimed that these sanctions have ever

been ordered by a peopleis court. These brutal acts should rather be seen

as a consequence Of mass anger:

IiIt is the result of an inward turning aggression, an aggressmn that ignores

the real enemy and looks inward to find the roots of weakness, deceit,

'disloyalty and disunity within the oppressed community itself?37

These acts are, as such, directed at those who are beyond the legal proces

and should thus be seen as summary action by an outraged community, to

obtain satisfaction:

2Threats of violence and injury to persons are not simply criminal actiorsis;

All are ways of expressing outrage against IIIJUSUCC of suHicsent magmtu e

and duration to render the resort of such exceptional means of communi

cation understandable to the observer. 39

$38

Sanders n 1; Suttner n 1; Business Day (1986-05-12). 1 3 d 1

De Conin and Pick 1986 Politikon 39 40; Suttner n ; an ers n . is

See dDie giHofl van die Halssnoermoorde" Huisgenoot (1985-11-07); SEecsASquabble

Lands 5 in Court" New Nation (1986-01-8-14); Business Day (1986-05-12); Serious Ziew

Taken of Illegal Courts - SAPI, Pretoria News (1986-05-12); (iWorrialn Flogged 11:13:: anrct

ICourtI 8 Sunday Times (1986-09-21); (150 Sterf dIC Vyand 1n Vlamme appo

(1987-04-19).

. ' " ' ' -04-08).uThe Flamm Circle that Engulfs Our Country Cit) Press (1987 .

De Coning aEd Pick 1986 Politikon 34; Sanders n 1; see also Myburgh Papers on Indzgenom

Law In Southem Africa (1985) 54 for instances in indigenous law where sanctions were

brought about without a lawful court order. . .

Excerpt taken from De Coming and Fick 1986 Polmkon 40.  
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The psychological inclination to burn people was not only experienced
in indigenous law, but also, notoriously so, in Christianity.40 In the traditional
indigenous law, witches and traitors alike were often summarily dealt with.
There is, however, no record of the burning of traitors.41 The killing of a
witch or traitor, sometimes along with their families, and the characteristic
burning of the family home together with its contents, were either seen as
action in necessity or as self-help to obtain satisfaction for the outraged
community.42 In other instances, theft of public resources, a very serious
crime in terms of traditional law, was punished. by burning the thief alive,
while he was incarcerated in his family home. This crime was, in addition,
regarded as a defilement of the community, so that people were forbidden
to gather the remnants of the burnt but of such a thief for firewood. The
reaction of one of the relatives of a victim of the Iinecklace2 may serve as
illustration of the strong community feeling against traitors: ITWIe are all
for the struggle, even if we lost one of our sisters . . . I donit know if she
was right or wrong. We feel for the people who did this and we feel for
ourselves, too."43

De Coming and FickH take this a step further when they describe the
process of so-called (iscapegoatingl, which is the punishment of one guilty
or innocent party in order to displace the Iiaggression for the benefit of the
group? A structural, social tension within the community, which is created
by political frustration and has built up over a period of time, is thus relieved
by the punishment of a single person. The burnings mostly appear to be
spontaneous mass action which may be compared to the summary action
against, inter alia, traitors and witches in traditional law, but they show no
connection with the peoples courts. Where burnings were ordered, this was
done by the abovementioned ((bogus comrades, acting under the guise of
peoples courts. It is, however, debatable whether this summary action should
really be regarded as so-called iiiristant justice? The phenomenon of 8instant
justiceii is also to be seen in the turn-of-the-century practice of iilynching8
in the United States of America, and in the revolutionary struggle in the
Phillipines. De Coming and Fick contend that these human burnings are no
more than the iirule of fear8 - a violation of the legal process and justice.

4 CONCLUSION

iIWhat is nevertheless true, however, is that where a system is deeply rooted
and enjoys mass participation, it has enjoyed popular support and confl-
dence."45 What is also true, is that the institution of unoHicial alternative
structures, which serve an important role in securing peace in black urban

40 De Coming and Fick 1986 Politikon 29 32.
41 De Coming and Fick 1986 Politikon 30; Myburgh Indigenous Cn'minal Law 62-64.
42 Myburgh Indigenous Criminal Law 21 59.
43 Washington Post (1985-08-19) excerpt taken from De Coming and Fick 1986 Politikon 28.
44 De Coming and Fick 1986 Politikon 28 81-32 37 41-42.
45 Suttner n 1. 
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areas and respond to the social needs of the urban community, is not a new

phenomenon in urban Africa. Smith46 discusses the activities of various uni

official courts or other dispute-settlement institutions during the urbanisation

process of blacks in Africa --institutions which were created because the

oHicial courts failed to fulfil the needs of the black urban community. These

alternative structures or folk institutions include voluntary associations as-

suming judicial functions in West Africa and Kenya in the rnidesixties; un-

ofhcial courts in the towns of Kano, Zaria and Kaduna in southern Nigeria

which were initially closed down, but eventually gave rise to the so-called

himixed courts,,; and in Freetown in the late fifties, unolhcial (albeit tribal-

on'entated) courts uwhich Iwerel strictly illegal but which are supported by

the people because they feel the need for some means of settling disputes

in the manner to which they have become accustomed?47

The unofficial courts, which hinctioned during the Zimbabwe liberation

war and became known as iikangaroo courtsh, are a more recent example

of such alternative structures. These courts were instituted by revolutionaries

and local political committees and filled the vacuum left by the disruption

of the indigenous rural courts. They were later substituted by village and

community courts instituted by the Customary and Primary Courts Act 6 of

1981.48 The Village courts have restricted Civil jurisdiction and apply indig-

enous law only. The community courts have both civil and criminal juris-

diction, apply indigenous law and function as courts of appeal or review for

the village courts. In both of these primaxy courts, procedure is in accordance

with indigenous law and the emphasis is on conciliation. Further, appeals

lie to the district (magistrates? courts and from there to the supreme court.49

It is interesting to note that women are also elected as presiding officers in

village courts.50

In Mozambique peopleis courts, which operated during the liberation war,

were substituted in 1978 by local people% courts.51 The presiding officers

of these courts are not legally trained and the emphasis is, once again,

placed on conciliation.52

The Indian counterpart of the people,s courts, known as the Lok Adalat,

has been in operation for well over 25 years, and covers about 1000 Villages.

Bax?3 concludes an article on this institution as follows:

iiRecognition of peoples law does not necessarily mean denial of state law

but rather an acceptance of a plurality of legal systems and the underlying

Smith 1972 Amj (y'Comp Law 233-237.

Smith 1972 Amj qump Law 236. '

Redgement Introduction the the Legal System onimbabwe (1981) 29; Ladley "Chahgmg the

Courts in Zimbabwe: The Customary Law and Primary Courts Actii 1982journal (f/lfrican

Law (J qufr Law) 95 101; Motshekga n 1.

Ladley 1982J (fAfr Law 102-105.
Ladley 19821 qufr Law 109-110.
Thomashausen n l; Decreto-Lei 12/1978.

Thotnashausen n 1. . _

Upendra Baxi iiPOpular Justice, Participatory Development and Power Politics: The Lok

Adaiac in TurmoiP, in People); Law and State Law 184.  
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systems of power and authority. . . lPleopleis law and peoples power can
be used to reinforce the positive (for the people) values of state law as well

as to combat its negative aspects."

It should be home in mind that folk institutions have an indispensable

role to play in the urbanisation process in black urban areas, not only because

of the need for legal problems being dealt with by familiar institutions,

applying familiar law, but also because of the distrust of the Western legal

machinery. Moreover, indigenous law and dispute-settlement procedures are

far more suitable than Western law for solving legal problems as well as

problems of social adjustment encountered in these communities. The Afri-

can examples, highlighted above, show that the unofhcial courts were seldom

closed down without investigating their merits and replacing them with a

viable alternative. The clampdown on the peoples courts has already caused

a rise in the crime rate in the black urban areas and, although neither time

nor space allows a detailed exposition, it seems imperative that the merits

of these courts be specifically and thoroughly investigated with a possible

view to their replacement or legalisation by taking into account their present

constitution and goals.

5 CASE STUDY

The case study which follows, represents Sipho Ngcobois perception of the

informal conciliatory proceedings in the peoples courts. It appeared in Busi-

ness Day.54 It is reproduced here with the kind permission of the newspaper:

2It is 2,30 pm on a cold May Saturday afternoon in strifetom Alexandra

township, north ofjohannesburg. Nine men, most of them young, in their

205 and 305, are sitting around the table, in a tiny but spotlessly clean room.

The silence is deafening. Uneasy, frightening tension grips the venue. This

room serves as Alexandra's own ipeopleis courtf where cases of all kinds -

rape, theft, housebreaking, family disputes, you name it - are dealt with by

local political activists - ithe comradesf

Four of the men, sitting on one side of the room, are wearing their red,

black and white caps bearing the slogan: iAluta Continual (The struggle

continues).

They are prosecutors, ready to cross-exarnine the accused and do the normal

routine court tasks. just like in any other court of law.

On the other side of the room is another, a more relaxed, calm man, about

32 years old. He is not wearing a cap. His smile shows his strong set of white

teeth. He is the presiding magistrate of the day.

All Five men are members of the Alexandra Action Committee (AAC), :1 group

responsible for the running of the townships affairs after the en bloc rei

signation of the unpopular local town council.

The group monitors and coordinates day-to-day actiVities of the yard and

street committees it has formed to create a barrier between the police and

residents.

54 (1986-05-12). 
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In Alex hardly anybody goes to the police these days. They report their cases

to the Icomradesf ;

Next to the magistrate is an angry-looking old man, about 64, a typical manual

worker, in a blue overall. He is staring intently at another young man in

front of him as if to pounce'and strangle him.

The old man is a complainant and the young man is the accused, facing five

counts of housebrealdng and theft.

The young man turns and looks down at the pine table. He is shabby and

shaking like a leaf. He has on a light V-neck jersey, no vest, no shirt under-

neath. His hair is uncombed and his bloodshot eyes are restless.

Looking at him, I suddenly wondered whether his shaking had to do with

fear of being about to be tried by the icomratdesi who in township CerlCS,

are associated with the necklace (a burning tyre around the neck) by anyone

who offends Ithe oppressed, the nation.,

Next to the shaking man are two others, sitting quietly with their hands

folded. They are both witnesses called by the angry old man.

There was I, in one corner of the peoples courtroomf pen and my shorthand

notebook ready. To find the peoples court, I had been passed along a

shadowy chain of unknown people. Some talked to me in the dark, some I

could barely see.

At one stage I thought I would never get anywhere near the peoples court.y

At last I found myself before a young man. IComradeli He was smiling. The

masses think you are an agent of the system. That is why they wonlt give

you any information. That is the reality of our situationf he said, Hashing

another smile.

After a long and friendly discussion he gave me permission to visit a lpeopleis

courtf

So here I was, in the comer of the tiny courtroom with nine other men and

the frightening, uneasy tension still gripping it.

Although a certain degree of flexibility marks the proceedings, the atmo-

sphere in this Icourtl is astonishingly fonnal.

The old manis angry stare at the scruffy looking accused and the deafening

silence is interrupted by the stem voice of the Imagistratef speaking in English.

iComrades. Before the court starts, I would like to remind the accused, the

two witnesses and the complainant that the peoples court Functions in such

a way that every one of us here has got a right to talk and defend himself

as much as he canf

sYou all know of the misconceptions and ridiculous talk about us, the com-

rades. We are said, in misinfonmed quarters, to be the most ruthless, blood-

thirsty, uncompromising and always ready to kill or even bum alive without

flicking an eye?

Silence grew heavier.

The imagistratel cleared his throat and looked at the accused, whose eyes

were wide open by now.

He continued: II can assure you that all these beliefs are not true. They are

all flimsy, malicious rumours spread by the system to discredit us and tarnish

the integrity of those committed to fighting the oppressive policies of the

countryls ruling government,

WW: are committed to positive and constructive Change and not destruction.

We want to rebuild Alexandra and engender a spirit of trust among its

residents. We want to live as a united and civilised people, free of crimef
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IWe must solve our problems amongst ourselves and not go to the Boers,

who have no love for us, who begrudge us, who molest and kill us for reasons

even unknown to them and the world over. So, be free comrade. But please

tell the truth, because through it we can hope to build Alexandra and the

whole nation of South Africa. Now, we shall startf he said.

MAGISTRATE: The accused is facing five charges ofhousebreaking and theft

committed on different occasions at the house belonging to intateI (Southern

Sotho for daddy). A total of five shirts and hardware tools were stolen during

this period'

lWe also note that the accused used to stay in the same yard as lntatei before

he (the accused) was expelled by his own nephews. Do you plead guilty or

not? '

ACCUSED: II admit that I broke into the old manls house, but only thrice
and my intention was not to steal. I broke in because I had no place to sleep

after I had been dismissed by my two nephews and _. . f

IHe is lying! He is lying? interjects the old man.

The magistrate intervenes and politely admonishes the complainant to give
the accused a chance to talk.

ACCUSED: II had nowhere to sleep and a steep of one of the houses in the

yard served as my refuge every night. But as there were too many soldiers

patrolling the streets I became scared and decided to break in.'

MAGISTRATE: Now, can we hear from you Intatef Tell us what happened

as much as you canf

COMPLAINANT: This boy was lying when he said he broke into my house

only on three times. He first broke into my house on December 7 and then
every end of the month from january till April. Five of my most beautiful
shirts, my witchdoctors' bones and tools were stolen and I want them back!

Do you hear me?
II have a family in Pietersburg and I go there every end of the month and

this boy knows it. He waits for the end of the month when I am away and
then breaks in and steals,

IIt seems the boy has got something against me. I cannot understand why
he must keep stealing from me when there are so many other houses and

so many people in Alexandra. Why me?"

The magistrate turns to the four prosecutors:

iComrades . . . if you wish to ask questions or make any comments . . f

PROSECUTOR (number one) turns to the accused: Do you admit that you
broke into lntateisi house five times and stole the tools, the bones and five

shirts?

ACCUSED: No, I only broke in and stole three timesf

PROSECUTOR: IWhat did you steal?'

ACCUSED (hesitates): II cannot remember. . . eh . . . e. . . h, I was drunk,

PROSECUTOR: IWere you drunk on the three occasions you broke in and

stole?

ACCUSED: Yes. I was drunk and do not remember what happened,

PROSECUTOR: IOh! If I understand you well, you cannot remember anything
you have done or do under influence of alcohol?

ACCUSED: iYesf

PROSECUTOR: Then how do you remember that you broke into lntatels'

house three times and not five times, as he claims? How do you remember 
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' to the house because ou had no place to sleep? And if

32:: w::ebdftliriklliow could you have reihembered that there werfejsoldijers

patrolling the streets on those nights and that you were scared o r em.

(The accused keeps quiet.)

PROSECUTOR: iComrade, talk! You are wasting our time. You should re:

member that the time you are wasting is Significant to us. People agilei op

pressed and the time you are wasting, we freedom fighters could be u Sing

to contribute to the liberation of our people. Now talk?

(The accused still keeps quiet).

MAGISTRATE intervenes: ils that clear, comrade?

ACCUSED: lE . . . h . . . eh . . . I do not understand SeSotho. I speak Se Tsonga

(Shangaanf .

MAGISTRATE: Do you need an interpreter?

ACCUSED: Yes,

(The interpreter is brought into court: Same questions, asked in Se Tsonga,

but, like before, the accused keeps quiet.) d

mber two) cross-examines the accused: lComra e, you say

311:3:Eligiorgkgninto intates house you only wanted to sleep. Then why

did you steal?

ACCUSED: 1 did not steal? . . H

mb r three): iComrades! This man is wasting our time. e

higigfiolfiisktlliat hee broke in three times and stole three times. He also

says he only broke in because he had no place to sleep. .

iHe tells us he was drunk and he loses his memory when he is drunk. Bu;

surprisingly, he recalls that there'were soldiers patrolling the streets. All 0

a sudden he did not steal. What IS all this? What must we believe.

1 am left with one impression, and that this man is a liar.'

PROSECUTOR (number four, the youngest of them all in court): 1 want you

to tell me the truth, comrade. Where are the goods you stole?

ACCUSED: 1 have still got some of themf

PROSECUTOR: So you did steal them?

The accused admits the thefts. The young prosecutor goes on. th

i am oin to ask ou the last question, and is is very

ihgvolitgzintrscyzuland 251 thi people )of Alexandra. Are you prepared to live

peacefully with the people of Alexandra?

ACCUSED: iYes! Yesll .

MAGISTRATE tums to the old man: iNtate, it is clear that the accused. is

guilty of the five charges. What do you say to that? What must we do With

him? . . .

THE OLD MAN, still fuming: iMy child! Thupa ya lukisha! (Sjamboking IS

the best medicine). The boy must be sjambokedf

The MAGISTRATE ignores the old man and turns to. the two witnesses, who

are both nephews of the accused: lWhy did you dismiss your uncle from
your house? Relate briefly? .

WITNESS (number one): This man is our uncle and we like him alot. But

on pay days he would misuse all his wages on liquor and when he 15 broke

he starts stealing. He steals from us, frorn everyone, and this has been gogg

on for years. He is just too much of a thief. He is an embarrassment to e

whole family,  
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WITNESS (number two): iIt is true; our uncle,s problem is liquor. He does
not even have a bank book because of alcoholf

MAGISTRATE: Let us say your uncle gives up liquor. Would you accept him
back home?

WITNESSES: iYesf

MAGISTRATE (addresses the four prosecutors): lComrades, will one of you
give some political education?

PROSECUTOR (number four) starts: i thate,, one of the Alexandra Action
Committeels major objectives is to build the community, and you will notice
that crime has decreased considerably since we stated running our own
affairs after the fall of the local town council and our resolution to build the
wall separating us from the policef

iWe do not believe the accused is beyond redemption. He can be rehabilitated
and then join the struggle for Freedom of the oppressed people and contribute
in rebuilding and reorganising Alexandra and the whole of our land,
iHe may be a potential freedom Fighter who will one day free you and me
from the chains of oppression, but provided he is converted into a sober-
minded human being/

iSjarnboking a man does not necessarily mean he will change. However, we
do not imply that the method we contemplate using to convert the accused,
will definitely work. We are only hoping it will work. It has worked before.
iWe will work hard to make the accused a good person and we will also ask
you to help us change this man. What do you say? Can you help us?,
OLD MAN: lMy children, I am very pleased. If only that was possible and
if he could give up liquor. You know, I like this boy?
The magistrate, the prosecutors, the complainant and the accusedls nephews,
after a brief deliberation, resolved that the accused should be allowed to stay
with his nephews while undergoing rehabilitation.

You cannot hope to rehabilitate a renegade, a vagabond who does not even
have a place to stayf

They resolved:

0 He would never be allowed to take liquor,

O A selected committee of AAC members, the complainant, the accusedls
nephews will monitor how he progresses;

0 Though he will not be told how to use his money, his savings would
nevertheless be monitored by the old man, the nephews and the special
committee.

The Magistrate declares an end to the peoples court proceedings.
Everybody rises. There is laughter and shaking of hands. All faces are bright
and radiant. Even the young, scruffy accused is no longer shaking. His eyes
are no longer restless, he shares a joke with his nephews. The old man joins
in. They all laugh.

About 600m away, an army Buffel of the South African Defence Force was
moving slowly, still patrolling the troubled township.
Where I was, some of the nine men were still laughing, others smiling broadly.
iOh! The African people. They are never without their smilesf I thought and
left? 


