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There is a new general agreement that South Africa is entering a
periocd of deep and momentous change. South Africans now have
the rare privilege of establishing a nation on new maral and
political foundations. RS we mové beyond apartheid we envisage
wide participation in all areas of national life. Folitically
this vision is expressed in the principle of democracy . i The
Critical challenge is to translate this principle intao reality.
This iz, therefore, an opportune time to appraise our

institutions in terms of the principles we profess.

This study concerns the institution of chieftaincy. The
need to democratize this institution is recognized by
aorganizations such as the African Natiornal Congress (ANC).
Clause {(c) of the Organization’'s Constitutional Guidelines

tates:

]

"The institution of hereditary rulers and chiefs shall
be transformed to serve the interests of the people as
a whole in conformity with the democratic principles

embodied in the constitution.

What follows is an attempt to build upon this conception of
the future position of chiefs. We first describe the nature of

the chief's office. Secondly we discuse the tendency to abuse
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the office. We then suggest principles and procedures for

making chieftsincy democratic.
I MNATURE OF CHIEFTAINCY

We do not seek a comprehensive description of chieftaincy. Our
purpose is to emphasize the aspects eroded by government policy,
and those that are of concern to a democratic scciety. These
aspects overlap at several points, as will be clear. We present
a slightly idealized picture of chieftaincy which has always, of
course, been a dynamic phenomenon. But a stable image provides
a usefully sharp contrast with the dramatic change precipitated

by indirect rule.

Succession to the chief is hereditary adcording to the rule
of primogeniture in the agnatic line.® Except among the
Balobedu of the Northern Transvaal, women are thus precluded from
cffice .= At most women are permitted to act as regents where

the heir is & minor.<

The main duty of the chief is to cherish his people and to
watch over their interests.® He must govern well and failrly.®
More specifically, regular attendance at meetings of his councils
and consultation with h;z councils and relatives is edpected.”

He must supervise his headmen and maintain law and order. He
acts as judge in disputes, and is assisted in this function by a

council and to some extent by other members of the tribe.®

The formal powers of the chief are considerable. As head

of the tribe he is the symbol of tribal unity. He is the ruler



arnd maker and guardian of the law.® He leads in war and

1

evternal relations.r@ [

: & religious leader he links the pecple

il

with the ancestors.*?* He allocates land and regulates
agricultural, pastoral, hunting, trading and other economic
activities.1® Income derived from the lease of tribal property

vests in him, asg deoes that raised through cash levies, tases and

fimess imposed by him. There was previously no general duty to
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account for revenue collected. The chief did not draw a =

o
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hut received various forms of tribute.*? He still imher i

large estate from his oredecessar.t®

These wide powers did not make the chief an autoocratic

i

despot. He was constrained by custom, tradition and the meed o

maintain a following.?*® Effective government dependesd on co-
pperation from his councils and pecple. He was supected to
consult his advisers, selected by him to advise on policy.t?

The views of the council of headmen were gspecially important.

e of

Decisions taken in conjunction with this council were &
general acceptance. Whers the council opposed a policy proposed
by him, the chief ternded to abide by its decision. To do
otherwise would court disaster.?t® The chief was s:upected Lo

comsult his relatives. who were among his most influential

advisers. Like other advisers, the relatives provided an avenue

I}

of redres eved by the chief.*?

it

to pErsons agor:
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In some Batswana groups, the chief could wltimately be tried
ard Fimed by his own court. his senior paternal uncle

presiding .= a4 meeting of the tribe could overrule the chief.
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Otherwise, & chief who proved éompletely unsatisfactory was
killed secretly at the first opportunity or a civil war aimed at
his overthrow cled be instigated. Moreover, there was always
the danger of secession: people would attach themselves to
neighbouring chiefs or te rival relatives, who would leave to

form a new tribe.=2

The operational meaning of chief in modern society is much
transformed. But the institution itself evokes many of the
characteristics which, sadly, are lacking in present rursal
administration. The clarity of any discussion about fashiorning
a democratic chieftaincy is cluttered by asscciations with these
chafacteristicg. The perversion of traditional structures can
be attributed to many, interlinking factors, significantly the
impesition of colonial rule in Africa, and the development of
indirect rule by the colonial administrators. Thus, an
apprreciation of the dynamics of this change is necessary for the

effective reform of chieftaincy.
11 MANIFULATION OF CHIEFS

The most important factor in maintaining traditional

accountability to the community was the chief’'s dependence upon

ite continued lovalty and support. The imposition of colomisl
rule disrupted the situation. Now a chief had access to & ne@
form of power. He could act in the safe knowledge thet i1 he

co-gperated with the colonial éuthorities, they would back up his

demands. Thus, if traditional mechanisms began to operate. the




chief could rely upon external agents to enforce his uwnpopul &

decisions, @@

More specific forme of corruption included the introduction
of a monetary economy. Fayment of.tﬁe chief gave him a new form
of power, and introduced capitsl motive into his hegemonic
framework., Temptation was placed before the chief. He began
to understand that by administering in an autocratic manner he
could consclidate his own interests. Slowly, the prior system
of chief as trusted centre of the community was corrupted. The
chief could now cperate above the community, and traditional
checks and balances were often no longer effective. Mary
chiefs, elevating themselves above traditional law and custom, .
became willing to circumvent established procedures and to act on
the instructions of the colonial authorities. These chiefs
became servants of the colonial administration, shifting the
focus of their accountability and their basis of auvthority. In
some areas the traditional rules of accession to the chief also
broke down . == Because the colonial administrators found some
chiefs more willing to do their bidding than others, they
supported those chiefs in imposing and maintaining their rule.
This contributed further to destabilizing and undermining the

checking procedures inherent in traditional customary rule.

The effects of colonial rule upon indigenous government are
well researched and documented.®4 The implications of such
political manipulation are numerous and incontrovertible. Much

can be learned from detailed studies of barticular regional
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chisftaincy along demccratic lines must taks

these studies and the interests of the constituency beEing

in the post-colonial period, the trend to control indigencus
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aeeverrmment Decomnes particularly zinister. Having estaili

emonic local control, the chieftaincy was ripe for

manipulation in terms of the grand apartheid plan. Chiefs were
disenpowersd and gdependant wpon government support. =2 Qr: its
Fise bto power. the Maticnal Farty government wasted no time in
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ating rural structures in accordance with apartheid and
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and administrative proce
more detail the development of these structures in the Tiransheil

during the rmentieth century .=

puring the first Malf of the twentieth century the

iefrtaincy remained fairly resilient to bureaucratic governmnent

N
i
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MrErventicn. The magistracy served as a conduit for imposing
administrative cantrol . The chain of command ran from bhe ohiev
magistrate, through the district magistrates to state—appointed
Fres s chiner . The headmern Dhecsamns responsible for implementing the
policies of the South African authorities. The first formal
consolidation of this rransefer of power took place under the
Glack Administration Act of 1927 .=7 Froclamations issued under

the Aot in g2 conterred on the Governor—-Beneral powers @i ther

to appoint or to reEcognlie & chisf. These provisions detined



the scope of chiefs’ authority, depending on whether the chief
was ‘appointed’ or ‘recognized’. These defined powers were
somewhat limited,®® znd the chief' = positinn in relation to the
state bureaucratic structure was unclear, a matter complicated by
the existence of the Bunga or district council system. The
Bunga consisted of elected and appointed members, who ostensibly
were toe administer local affairs, although it possessed little in

the way of real authority.

In the latter half of the twentieth century a more
systematic and divisive approach unfolded. The 19351 Rlack
Authorities Act &8 of 1951 extensively restructured, formalized
and entrenched the system of indirect rule. A three-tier system
of authority placed chiefs and chief-appointed councillors at the
lowest level, with regional authorities at the intermediary

level, and territorial authorities at the SPEM .

Iin 1936, after initial resistance to co-option, the Transkei
Territorial Authority replaced the Bunga. The absorption of
chiefs into the state bureaucratic structure accelerated
dramatically and occurred in an increasingly explicit manner, =29
The new official framework also excluded the authority of the
chief's council, the last remaining fragment of democratic

representation.

The chieftaincy itself, removed from any official
accountability to the commoners, became an increasingly abused
institution, often subject to corruption and authoritarianism.

bhile chiefs received'state Rpayment they could implement
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accompanied by additional payment. Further abuses of power
occurred in the chief’'s exercise of his judicial function:
through the tribal authority courts, chiefs could manipulate
process, judgment and sentence, creating substantial scope for
corrupt and illegitimate practice.  Ancther mechanism of contrel
concernaed the chief or headman’ s power to grant or refuse claims
for state pensions. General factors which reinforced and
entrenched these irregularities included the bureaucratic
structures themselves, more specifically the tribal authorities’
edclusive access to the central state. The prevalence of
migrancy further weakened the community’'s ability to organize and
recsist high—handed authoritarian practices, and increased
vulnerability in relation to the potential tﬁreat of being

victimized.

It ie clear then. that through & comprehensive programme of
action, official intervention has changed the traditional
functioning of the chief. and & system has been institutionalized
whereby many chiefs have become mere tools of central government.
Simul tanecusly, power has been removed from the populace, and the
functioning of rural government has been completely undermined.
It ie important to emphasize that, while abuse is highly
prevalent, the desire to restructuwre and legitimise the

chigftaincy has asserted itself on the political agends.™"
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TII  FRIMCIFLES AND FROCEDURES
Cornszidering the sensitive history of chieftaincy. we emphasize
that owr proposals cannot be implemented fruitfully wrtil a
demccratic state is achieved.
The ANC favouwrs reform in conformity with demociratic
principles. Thus an understanding of democracy is important for

defimition of the implications of change. AN Anspiring

conception of demooracy is formulated in various ANC documents . =%

We =hall distill the principless that seem pertinent to this

t 1) Corsd i

The AMC proposes representative government™®® based on equal

participation®® and a universal adult suffrage.®7 Humamn Fights
would e protected on the basis of eguality.”™® There would be &

ban on discrimination on grounds of race, colouwr. sex™% and any
aother ground irrelevant to capacity or merit.®® Fublic and
Arivate equality between men and women would achieve affirmative

recognition.4?

Suppert for reform of the chieftaincy has come from &
sigrnificant source, the Congress of Traditional Leaders of South

Sfrica {(Comntralesa). Contralesa was formed in 1987, after

oot
-~

chisfe apposed incorporation of Moutse into KwalNdebele and the

independence then planned for the homeland.*= Contralesa has
since bhecome a national organization. Its membership embraces

all traditional leaders " irrespective of sex on the paternal



11

side’ .47 The.preamble to their constitution presents a clear
philosophy. It declares that the ‘aspirations of our people can
only be met in a state based on the will of the people in a ...
non-racial , non-sexist, free and democratic South Africa’ . It
asserts the equality of citizenship rights and the right of &1l
people to participate in government. The central aims of the
organization include opposition to tribalism, ethnicity and the
homeland system, and to represent faithfully the communities

governed by chiefs. The most important geoal is to:

‘reinstate, protect and promote the institution of
chieftainship. its traditional status and bonding

functiorn within the community. 29

This is a key shift from the previous situation where,
abused by central government and abusive to the people, some
chiefs had become alienated from their following. The objective
is to remove any cause for chiefs to be viewed with suapicibn arcd
hostility. Henceforth chiefs are to proceed in line with
aspirations for a democratic society. From an historical
standpeint, this is essential to the protection and promotion of

chieftaincy.
(Q) Hereditary Succession

Yet Comtralesa would maintain the “traditional status’ of
chieftaincy. ‘Traditional status’ could be read to mean a
number of different things. but we take it to refer to the status

of chieftaincy under African law and custom. One feature of



this is the rule of hereditary succession. The democratic
principles canvassed above suggest removal of the blanket

ion of “commoners’ from the office of chief. Ogspite this

it
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we would suggest that heredity be retained as the sole

determinant of accession. This view is shaped by the need to
ipterfere minimally with tradition. The mystical and religicus
gqualities of the institution reinforce our position. These

qualities clothe the institution with a special legitimacy and

Ja

aunthority that secures obedience. chiefe from outside the royval

Far instance, the removal of judicial authority from chiefs in

Zimbabwe was short-lived. (ne reazon was that the people

de

believed the ancestors had teld the government to restore powsr
tee the chiefs and thiz was considered vital to maintaining

approval of the ancestral spirits.®e

Arother feature of traditional chieftaincy is succession by
primogeniture. This viclates the democratic principle that

pecple should have a choice in the identity or policy of their

ruler. This principle is hasic to democratic notions of
accountability. Fidelity to principle demands that an election
be used to select the chief. T maintain tradition we would

place memberehip of the roval family as & prereguisite for
candidature. In practice the eldest may tend to receive the
highest supports but gqualifications for office must be

mroadenaed.
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FPatriarchy

A further traditional feature af chieftaincy is its

patriarchal

basis, The resulting gender discrimination is adious and

undemacratig, and even Contralesa does ot bar women from

membership.

Contralesa appears to endorse the principle of agnatic

succession but would encourage the mother of a minor chief to act

as regent. This is not equivalent to women acceding to the

chieftaincy in their own right The result is a tension between

tradition and change, one to be approached with caution. It is

imhnrtant that the issues we Cover are considered and debated by

the people as a whole. O this immediate issue, the fear has

surfaced that discussion would reveal majority opposition to

female chiefs. Were the fears to prove real, a constitution

premised on gender equality might exempt chieftaincy from that

standard. There are two ways in which this could be done: the

first would be a specific exemption; the second would be a

general exemption of particular cultures from some constitutional

NOF S, The judiciary might then read this to release

chieftaincy from the principle of non—discrimination on the

grounds of sex. Our preference would be to leave it open to

women to become chiefe, Again we would be loath to tamper too

much with tradition, but experience under indirect rule has shown

that chieftaincy is flewu

ible and capable of change .,




& constitution based on human dignity will at times
with tradition. But our highest principles should not be

readily compromised. Rather, we should pursue them

b

meietently. if not with egual vigowr in every &ired. At the
=t, democracy must stand for the fullest emancipation of

all our pecple. Women should be entitled to assert the

Ltutional rights that all South Africans desesrve.

chief angd Period aof OFffics

The guestif KiTLEE who would elect the chief? We do not

=

anticipate election by the whole tribe, because that would weaken

the myetigue of the institution. A limited electorate of

district heads sesns nore appropriate.

Womesn would qualify to be head of a district.
inclusion of women as less contentiouws here than
chieftaincy, because it has bhecome increasingly common For wWomen

hesdmer . We would in any case incorporate by

the argunent developed about chieftainoy.

The heads themselves would be elected by the inhabitants of

their districts. This means that the views of the entire polity
would have some influence on the selection of the chief, albeit
indirectly. We recomnend & five-vear period of office to
provide enough time for the incumbent to acclimatize and to
QOVEarn. Limits on eligibili?y for re—-election would probably
ot e Nnecessary. In this way, accountability and tradition

would mesh, as it is likely that the same person would retwn




many times to office. Fotential for abuse does not seem as hiagh

here as i the case of matiomnal executive office.
() Fowers af the chief

The chief’'s powers would have to be specified. A chief—-in—
Council rule might be created. This would render the chief a
figurehead with little substantive power, entrusting real power
te the elected councillors. This allo&a a less rigorous
application of democratic theory in the selection of chiefs,
which has been tried with apparent success in East Africa.e”

The English phase of owr constitutional history shows this device
to be capable of reallcoccating power with minimum disruption.2®

It shows that the practice of consulting councillors tends to
precede the reapportionment of power,?? and already such a

practice exists in traditional government.
($) Level af Government

The issue of where to place tribal administratiorn in the
different levels of government should be part of the broader
constitutional deliberstions now taking place‘in South Africa.

In principle tribal government would seem to be best suited to
the local government hierarchy because the nature and size of the
chief's constituency is limited. In determining the powers of
local government the powers of local government cowld be used as
a flexible guide. A related guestion is whether to institute
tribal government where the locality straddles the rural-urban

divide. We note that people seem broadly to want some kind of
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traditional authority structure, even in uwrban settings. The
dichotomy between urban and rural areas is more thecoretical than
real . aven thauéﬁ government policy has assumed that it 1s wvalid.
Giver the prevalence of migrancy., and the reciprocal impacts
hetwesn traditiernal culture and the wwrban environment, it would
be unwise to predicate proposals for change too firmly upon the
‘urban/rural’ distinction. Of course, local dynamics of
government will differ, and for this regscn the sugaestions

red here are flexible encough to cater for differences of

i

ot T

implementation.
49} Availability of Skills

The chiet and council may well lack administrative and other

skhills. Orne sclution is for government officials to assist in
their area of special expertise, but this would be a drain on
government financial resouwrces and personnel. Another solution
ie z corps of administrative officials standing behind thﬁ.
council and gradually btransferring skills. The danger 1s that

this would diminish the power of tribal government with no
reciprocal transfer of skille and that the officials would

manipulate tribal government if they were emploved by central

aovernment. What is more. the creation of separate mini-civil
services for each tribal area would be too expensive. This is &
fertile arsga for resesrch, for nothing less than the integrity of
the entire syvstem of tribal administration is at stake.
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(h) Limits aon the Fower of the chief

Special controls on the chief’'s powers will be necessary, the
forms of control naturally depending on the powers conferred.
Fimnancially the chief could, at the end of office, be reguired to
account for his or her administration of official funds.®® A
adeguate and reasonable salary would hopefully encourage
rectitude. It might he possible for the chief’'s salary to be
paid by the state. fAs we well know, this has unhappy
implications for the accountability of chiefs to their people,
and it exposes them to government manipulation. In an sconomy
facing enormous demands, chiefs and other institutions may have
to generate independent funding. although itAis doubtful whether
independent funding would at present raise enough to pay the
chief properly and see to other needs. We therefore propose a
combination of =self- and government financing. The chief's
salary might be calculated on a fixed proportion of locally

raised revenue.
(ﬁh) Administrative FPrinciples

The ideal of clean and geod government is one to which chief and
Council should be held.  The duty to act fairly is a large and
rich sowrce of administrative norms.®2 Reasonableness,
Symptomatié and substantive, is one of these norms; so is the
prohibition on action taken fD} improper motives, ulterior
purposes or in bad faith. That the maker of a decision should
apply his or her mind to the matter at hand is an obvious

requirement. On the.other hand, proscribing consideration of



irrelevant ( = is ot so obvious because traditional criteria

of relevance are hard to validate in & specialized legal

syvastaEm. ? For similar cultural reasons we do not suggest & rule

that governmental acts be clear and intelligible because a
specific requiremnent of clarity seems foreign to traditional

Gfrican law and administration.

Consuwltation is & practice familiay to traditiomal law and
could be easily accommodated in a code of administrative norms
applicable to chiefs. It hasz been argued that the doctrine of
legitimate exj tation could be applied regarding the appointment
and confirmation of chiefs under present laws.®% It could even
he sxtended to a subject’ s expectations of the chief. This is

great technical innovation, for an expectation is legitimate

grounded in fairness and reasonableness.®* A rule against
hias could be applied, but in a more moderate form, because
personal and official roles of decision—makers are often

Sfricain law.®® The duty to give reasone, calling for disclosure

of the bhasis liability, would not be onerocus.

We recommend a regulatory statute prescribing broad standards of
control over chisftaincies. To supervise implementation the
enactment should creste an agency located outside central
government departments to minimize government interference. The
agency wouwld be structured tD:aCQUiFE special knowledoge and

sensitivity about tribal government. Most of its supesrvisory
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powers would concern procedure only. The exercise of these
powers would be subject to procedural review. A administrative
ar constitutional court would be well-placed to develop a

sensitive and comsistent jurisprudence.

Complaints shouwld in the first instance go to the chief and
council. The chief could discipline an errant councillor or ask
him or her to resign in the case of a major complaint. AN

appeal to the supervisory agency would lie if realistic local

remedies had been exhausted.®e® The agency could then judge the
lawfulness of the disputed action. Ultimately & recalcitrant
councillor may‘not be re-elected. Complaints against the chief

may, in the first instance, be lodged with hi=s or her relatives;
but the formal step would be an approach to the council. A
before, exhaustion of realistic local remedies would be
mandatory . In the absence of such remedies, an individual or
councillor cowld bring the matter to the agency without first
pursuing any avalilable local remedies. Again, the agency could
adjudicate the lawfulness of disputed action. Whether at first
instance or exercising appeal jurisdiction, the agency could in
serious matters depose the chief if it found a substantial cause.
In this respect the agency’ s supervisory powers would be
substantive. The mearning of "substantial cause’ would be

defined by practice.
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(i*d Judicial Review
The court could test the decisions of the agency. But, apart
from matters raising issues under the national constitution,
judicial intervention would be procedural only. This rule is

particularly important in deposition proceedings because re-
evamination of complaints would create uncertainty and
instability in the tribal area, especially 1f the litigation were

extended in time.

We are not persuaded that the Faramount chief should be
granted powers of deposition, in part because such disputes wowld
he too close for him to be completely impartial, and in part

because the prospects of the FParamount chief developing

consistent standards are not good. The absence of such
etandards would dilute the value of judicial supervision. AT

with councillors, an intransigent chief might not secure re-—

election, which provides a further removal mechanism.®7
I CONCLUDING REMARKER

Our proposals constitute an agenda for change. Because of the
past perversion of chieftaincy, attempts at reform must fully
recognize the particular\hiztury of affected communities. Such
sensitivity can be dew@imp@d thirough inclusive and extensive
debate. This is essential because it is unlikely that this

country can be ruled effectively without traditional structures.
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