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Ever since the adoption of the ftret Republican Constitutton 1h 19! I,
the principle of judicial review has been acknowledged tn Portugal. As in
the case of the USA,the ordtneru courts had the power to judge the
constitutionality of any legislation or executtve decrees. In practice,
however. this was more notional than real. Hardly a dozen decisions
were gtven th more than sixty gear: in terms of which the
constttuttonetttg of government ecttnn was put in question.

After the Revolution of 25 horn 1974M: position changed. In 1976
a new Constitution wee adopted by e Constituent Aesembtg after
eutenetve public dehete.Thte Constitution contained guarantees of
individual rights and political pluralism, clauses on workers' rights,
gender name, and Important social and economic rtghte. mm 1982 the
question of interpreting and mining the Constitution was left to a bodg
called the Council of the Revolution. In 1962 however the Council of the
Revolutton wee abolished, end its functions In relation to the
Interpretation of the Constitution were taken over by a newly created
Constitutional Court.

All the parties th the Aesembtg of the Republic supported the idea of
an Independent and ecttve Constitutional Court, although there was
disagreement over how it should be constituted. tn the end it was agreed
to have a mixed system whereby the ordinary courts would methtetn
jurisdiction to hear constitutional questions but the $1th court of appeal
In constitutional queettone would always be the Constituttanet Court.

it ehoutd he eetd that there wee considerable opposition at the ttme
from the judges of the ordinary courts to having a conetttuttenat court
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sitting above them, and eieo to the feet that members of the CC could be

selected from persons outside the ordinary judiciary.

The DC is made up of 13 members, 10 of whom are elected en bloc by

the Assembly bu e 2/3 majority Since no party has e 2/3 majority, there
has to be a process of give and take before the iiet can be agreed upon. in

practice half the judges come from members of the ordinary courts and

half from outside, mainly the universities. Each judge is nominated in

hie/her personal capacity but there is e wide spread of oockgrounde and

political eeeociotione. The 10 members of the court themselves select

the other three members. The Idea 13 to choose 3 persons of high

standing who are not clearly eeeocieteo with eng poiiticel positions, to
break enu deediock that might emerge. The practice hes been to choose

judges from the first court of appeal or from the Supreme Court.

Since its inception the CC hes been busy and has come to play an
important pert in portuguese public iife. Ceeee can come to it in two
ways. in the first piece the ordineru courts can test the constitutionality
of em; low or actions reievent to a matter before them. The question of
constitutionality becomes one of the legal matters that enters into the
judgement end that can be eppeeiloo egethst in the ordinary way, with
the Cl: having the loot wont. Seconoiy the to can be asked directly to
give on abstract opinion on constitutional questions. This opinion has the
full forte of low end is not merely advisory. Direct recourse to the CC
can be had by the following:
- The President of the Republic;
- The President of the Assembly;
- The Prime-riimoter;

- t/ 10 of the members of the Assembly;
- The Procuretor-Generel;
- The Guardian of Justice (Ombudsman);
- Regional authorities in relation to questions of their powerei

 
Ordinary members of the public do not have direct access to the to but

they can create sufficient public opinion to get one of the eoove to bring
a case, more particularly the Ombudsman (an institution which has
functionneo with noteoie eucoeee in Portugal).   
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The judges are selected for a period of 6 years, renewable wtthout

Hmtt. The renewebmtg is controversial because it seems to encourage

some Judges not to be as independent as they might for fear of not being

renaminetad. It might be better either to appoint the judges until

rettdng age or for I: fixed, non-reneweble, period longer then 6 genre.

It seems that the judges In the ordtheru courts have overcome their

resistance to the CC whtch now has wide acceptance and considerable

prestige 1n partugueee society.

Anort from testing constitutionality as above, the CC hes the
following important functions:

- It can he called upon by the Preetdeht - or in certain cases the
PHme-mtnteter or 1/5 of the members of parliament - to check the
constitutionelttg of hottu contested legislation before It Is signed (for
example, an abortion, on repnvettztng netomltzed industries and banks,
tewe permitting the eecktng of emptoyeee and menu others);
- It can else perform the interesting funtton of cutting upon

Pentement to adopt legislation where no tow exists to give effect to
constitutional rights (9.9., protection of personal privacy against being
put on computer Hete, eheenee of a law permitting local referende - 1n
both cases the court published a decteretton to the effect that the
tenure of Parliament to adopt epproorlete legislation amounted to an
omission in breach of the Constitution - this declaration had a
significant impact on public opinion, and etepe have been taken to set the
legislative process in motion).

In eddtttnh, the cc has jurisdiction to decide whether the President 13
incapacitated or not, decide on the validity of the etectoret process,
check the legality of the conetttutten of political parties and their
coeltttone. end 99an In advance the cunetttutlonelttu end Iegelttu of
referende.

The cc decides more then 500 cases per year, the greet majority being
directly on questions of conetttuttonelttg. Looktng back on the cases one
sees that the court has adopted firm positions in respect of the
fonowtng:

- declaring unconstitutional features a! pre-1974 legislation;
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- defending white rtgh t
- defending wnrkere' rtghte s set out in the Constitution;

- defendth the nnnctpte of equal rtghte. eeoecteng In relation to

gender;

egetnet the CBMFB.

On the other hand, the CC has been Ieee firm in defending the eoctet

and economic transformations effected by the Constitution such as the

nettoneltzettons. the land reform and rights to eoclet welfare.

The cc te dtvtued mm 2 eecttone of eta judges each, with the

President heading both eecttone. The President coordinates the work,

presides over the discussion, casts a vote but does not prepare or

pronounce the judgements. Decisions are by mejorttg vote and each judge

has to thatcete hte/her vote. MI judgements are printed tn the efftctet

Journal and the meet thtereettng ere pubttehea tn 2 er 3 eubetenciel
volumes per ennum.

The prtnctplee e! constitutionality have become part and parcel of
normal legal practice and referencee to the Constitution are frequently
made In nubltc end pottttcet me. sometimes even 1h trtvtet end absurd
situations. Portugal has undoubtedly benefitted substantially from
having I: Canetttuttenet Court.

Mates of an Interview tn Cetmhre on 27th. December 1990 with me!
Heretre, ef the Lew Fecultu of the University of Coimbre, member of the
cm 1983 to 1959, and joint author of the moat wtdelu used
annotated vereton of the Constitution or the Repumtc or Portugeu


