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811 citizens have the right toc an environment which is safe
{not unsafe?) and not harmful to human health.

The nature of envivonmental concsrn i in essence a twofold

cre: matural resources should be usssd in a manner which

l

takes cognizance of the country’'s limited and diminishing
resource hase as well as the neesds of future generaticons.
This iz reflected on the globally accepted notions of

&

.

custainable uvtilization of resources’, ‘sustainable

development’ as well as with the global concern with

bicdiversity.

The second concern is that the deqgree of pollution
generated in the cowree of pursuing legitimate BCOTICNRLC o
development and other buman activities should be contained
and limited to source as far as is practicably possible.
The first aspect is encouragement of positive

is negative in that it

proactive action, Wi
reguires the mitigation of certain negative consequences of

human activity.

& tundamental and traditional objection to translating any
enviraonmental values or principles into legally enforceable

rights’ is that the e third generation rights and like

- ia-gconomic rights shouwld neot for practical reasons be

e

enforced by the judiciary. {See discussion on pll "Social
arnd Economic Guarantees ' }. In the same wWay that & court
should mot in the field of primary education get involved
with the guestion whether such education should include
computer training (see discussion oOn pid) ot is not
practicable for it to decide whether a squatter community’'s
sewage disposal system is adeguate or whether the endangered
Cape Platanna frogs’ habitat should he destroyed to provide
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to incorporating environmental

iz argued that environmental i

retard necessary sconomic growth and development b

b ernsure a securs future.

obher hand snviconmental concerns fall sguarely L

disputes’ (described at pli;.

is one reguiring the public

ar tacts to be heard and tabs

account vather than to zvent a particular developme:

particularly well placed to deci

interest and this warrants inclu

constitution.

. While acknowledging the general

e lusion of environmental rirhts in &

we submit that the second aspect referred to above,
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rol, is nevertheless appropri

anental right.  While acknowled

RE &

arguments, we submit that a fundamental right relat

to pollution, the

rat aspect referred to above, can

sz a fundamental right and me

-

elaborated on below. Gther

s

z, particularly those relating to

arvation as well as certain other

Al oo

g to poliution control and waste manage

are in owe view more appropriately included as directive

irelusion of an environmental clause as a fundamental

Bt is justified on the following grounds:

= the right is negatively phrased (like clause 30 of

e T This implies that people are entitled to live in &an
£ PEOf

srvironment which mests ceritain minimum standards ratibsr




and bountiful lifestyle. The

than guaranteeing a limitless
former conforms with principles of human dignity while the
latter is impractical:

- the right is clearly anthropocentric in that it does not

protect natural objects {gua natural ocbiject?) but

}

s these have utilitarian value. The granting

il

anly insofar &
of riohte to natural cbijescts has bheen mooted in sSoms

gquarters (eg the 'Deep Ecology’ Movement), but is naot

advocated here;

g i= linked to buman safety and

= the right as phras
Mealth and not to cleanliness i"e-the right to a ‘"clean
ernviranment . we prefer to link the right to the human
condition, rather than the general snvironment as this
provides it with a clearer standard {(&lbeit & vague one) and
circumvents the more difficult problem of determining what

. -y Gee

constitutes 'a clean environment’ generally.

o finxlly,. the general circumspection clause (art 1)
would act as a brake to an copen ended right to a “healthy
environment as the courts could interpret certain types of
ernvironments to be appropriate in a " free and open social

democracy’ thereby nullifying the floodgates argument.

Directive FPrinciples. The directive principles we advocate

fazil into two groups: theose relating to resource
conservation and exploitation and those relating to
pellution control. The former takes into account globally
recognized norms such as the need for sustainable
development and the maintenance of biodiversity. The latter
inciudes generally accepted norms relating to pollution
control and waste management such as treatment of waste &t

source, reduction, re-use and recycoling of materials.

4



Directive Principles. ( replace existing clause 11 with the

following two clauses)

Grticle »x

The state shall ensure that natural resources are utilized

in a manner which:
benefits both present and future generations;
promotes the ideal of sustainable development;
maintains ecosystems and related ecological processes,
in particular those important for food production,
health and other aspects of human survival and
sustainable development;
maihtainé biological diversity by ensuring the survival
of all species of fauna and flora, particularly those
which are endemic or endangereds;
takes into account thé environmental impact, af such
use preferably by a séientifically based method of
environmental evaluation.
the promulgation, maintenance and developmeht of areas

of cultural, historic and natural interest.

Article wux

The State should insofar as waste management and pollution
contraol is concerned actively promoie policies for:

the treatment of waste at sources; 5

the reduction, re-use and reCycling of wastes:

the promotion of clean technologies.




