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FRIDAY 25 FEBRUARY Plenary Discussion

11h00 TEA/COFFEE

13h00 — 15h00 REGISTRATION 11h30 Panel Il - RECONCILIATION/AMNESTY: PAST
& PRESENT EXPERIENCES

15h00 OPENING CEREMONY Moderator Lawrence Weschler

Welcome & Announcements  Alex Boraine Latin American Tina Rosenberg
Poland Wiktor Osiatynski
Keynote Speakers Hungary Andras Sajo
Aryeh Neier
Jose Zalaquett Plenary Discussion
Adam Michnik

13h00 LUNCH
TEA/COFFEE

14h00 PLENARY DISCUSSION CONTINUED
Panel | - EXPERIENCES UNDER REPRESSION

Moderator Nthato Motlana 15h30 TEA/COFFEE

Fikile Bam
Nyameka Goniwe 16h00 Panel IV — LEGISLATING THE PAST: STATE
Albie Sachs SECURITY FILES & DISQUALIFICATION

Paizoah Gcina Moderator Van Zyl Slabbert
Germany Joachim Gauck
Bulgaria Dimitrina Petrova
Czech Republic Karel Schwarzenberg

DINNER
FILM
A World Apart

Panel Discussion

SATURDAY 26 FEBRUARY

5 e 19h00 DINNER

20h30 Panel V- PROSECUTION: WHO AND FOR WHAT?

Moderator Tim Phillips
Panel Il - FACING THE PAST: ACKNOWLEDGEMENT, Jose Zalaquett
TRUTH & JUSTICE Tina Rosenberg
Aryeh Neier
Juan Mendez

BREAKFAST

Moderator Kader Asmal
Uruguay Lawrence Weschler
Argentina Juan Mendez
Chile Jose Zalaquett
El Salvador Roberto Canas
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BREAKFAST

AMNESTY & TRANSITION IN SOUTH AFRICA

Lourens du Plessis

Panel VI - SOUTH AFRICAN RESPONSE
Moderator Judge Richard Goldstone

TEA/COFFEE

SOUTH AFRICAN AGENDA (Plenary Discussion)

Moderator Alex Boraine

LUNCH

AFTERNOON DEPARTURE

Mary Burton
Albie Sachs
André du Toit
Barney Desai
Frank Chikane
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DULLAH OMAR

The truth, the whole truth

President Melsen Mandcla's appointment or
lawyer-activist Dullah Omar to onc of the
principal offices of State — Justice — came
as a surprise to many. But it was by no means
an unpleasant one — at lcast not to those
from liberation circles.

After all, since his
admission as an attor-
ney in 1960, Omar has
chalked up a notable
record as a human
rights lawyer on be-

ANC comparatively late. when, about 10
vears ago, the Unity Movement (a Trotskvist
group of which he had been a leading light)
rejected attempts te join up with the ANC-
aligned United Democratic Front (Trevor
Manuel, now Trade & Industry Minister,
was a key figure in the UDFE's Cape region )
Omar was in favour of fusing and now
represents the most senior appointmer., to
the Cabinet of an internal — as opposed to
former exile - ANC man. It is generally
assumed that his switch of allegiance was
s on

O —darrest I 1560,
~ Also among his clients
was the world’s most
famous political pris-
oner — Mandela him-
self.

Not surprising,
then, that whereas
many of Omar’s poli-
tical colleagues have
appeared in the dock
at some stage in their
careers, his role tend-
cd to be outside it - - for the defence. The
pattern broke in 1985, when Omar, by then a
member of the Cape Bar. was detained three
times under emergency rcgulations. His bid
to secure his release failed in the Supreme
Court and subsequently in the disappointing
Appellate Division ruling on the rights of
dctainees — the case of Omar v the Stute
President.

It led, however, to the important dissent-
ing judgment by Cape Judge President Ger-
ald Fricdman, which is regarded by civii
rights lawyers as having kept alive the flame
. of justice during a dark period in SA law.
Cap Town-born Omar (60) joined the
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cial system by making it more widely acces-
sible and respectable. His priority is imple-
mentation ~f the new constitution, which
includes the essenial step of setting up the
Constitutional Court. Omar is a member of
the nonestablisiimc st National Association
of Democratic Law-
vers, which, together
with the Black Law-
vers' Association, op-
poses nominations to
the Court being made
solely by the official
lawyer bodies — the |
General Council of
the Bar and the Asso- .
ciation of Law Soci- ;
cties (Current Affairs,
June 17).
Recently, Omar has
taken flak over his in- |
tention to set up a
truth and reconcilia-
tion commission,

‘Em x m ipﬂs =
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will press cven if it |
may embarrass ANC members in the Cabi-
net. At least the Minister's commitment -
openness cannot be faulted. ]




Mathew Gonlwe victim of aparthe/d war crimes.
: We need the whole truth

Instead of self-indemnity by the
government — which the ANC has,
over a year ago, clearly stated will
not bind a democratic government —
we need the whole truth, so that the
victims of disappearances, murder,
torture and dirty tricks, or their fami-

' lies, know what has happened.

DIFFERENT DUTY

~ The Truth Commission’s approach
is based on a different duty from the
normal human rights duty of a gov-
ernment to refrain from committing
such violations. It is the duty of a
successor government to dispense
justice for past crimes.

A government of national unity -

: FAG'-FINDING Shot

- Interestingly enough, in Chile and El i
Salvador, it was found that a very

will be obliged, if we are to follow re-
cent precedents, to set up such a com-
mission if only to ensure that the Bill
of Rights — which obliges our state to
provide effective remedies for such
rights — is to have any relevance.

The most important reason for
the establishment of such a commis-
sion is to get to the truth. The experi-
ence of Chile, Argentina and El
Salvador keenly reflects the cleaning
power of the truth. Thousands of peo-
ple who gave evidence rarely, if ever,
showed a desire for vengeance. What
mattered to most was that the memo-
ry of their loved ones would not be
denigrated or forgotten and that such

terrible things never happen again.

~ Each country will deal with the
past in its own way. We will not fol-
low the pattern of vengeance shown
in some European countries today
where people are being persecuted
for their past beliefs. But there are
some common features which we

can adopt.

A commission must be broadly

"based and made up of respected _
people. It must be adequately staffed
. and must complete its work within a

year. It will look at gross violations
of human rights, not only from the

- government side, but fmm all pohtl-

cal fonnamns

small proportion of such violations

‘were committed by the resistance. It

will not be a prosecuting body but a
fact-finding one. Not all commis-
sions name names of transgressors
but, where they do, the list must be
handed over to prosecuting bodies.
The recent UN-organised El
Salvador commission which report-
ed in April listed over 40 individuals
responsible for human rights crimes
and recommended that they should
be removed from their positions. It
further recommended that they be

prevented from serving in a public
position for ten years or in any mili-
tary or security position forever.

COMMUNITY

REPARATIONS
" In addition, the commission recom-

mended, as had occurred in Chile
earlier, that “justice demands that

 the victims of human rights viola-

tions in the war be publicly recog-
nised and be given material com-
pensation.” In .Chile, pensions,
scholarships and training pro-
grammes were set up as tangible ex-

- pressions of community reparations
 to such victims.

-Such commissions also provxde

 a greater awareness of the back-

ground to violations of human
rights. But the truth must be ac-
knowledged, proclaimed and pub-
licly exposed. The worst transgres-
sors must be removed and there
must be an acknowledgement of the
rights of the vjctims.

Only then can we discuss the
issue of amnesty. When we do not
reproach evil doers, as Alexander
Solzhenitsin has warned, “we are
not simply protecting their trivial old
age; we are thereby ripping the
foundations of justice from beneath
new generations.”

We cannot afford to do so. ¢

Mayibuye February 1994




able and
complacent lobby
in our country
which believes that the ne-
gotiation process will herald
not only a new constitutional
order but will also ensure
that our awesome apartheid
legacy will be quietly forgot-
ten and buried. This self-
serving approach works on
two bases.

First, it says that by-gones
must be by-gones and in-
vokes-the concept of reconcil-
iation to serve its end.
Secondly, it says that all par-
ties were guilty of terrible
wrongs in the struggle against
apartheid — we all have much
to be forgiven for — and since
no-one has clean hands, there
must be a new start.

Mr de Klerk’s idea of a
“new start” is not only to for-
get the past but to invent one
where his party and regime
now insist that there was no
deliberate targeting of its op-
ponents. If terrible acts were

done, they were in pursuit of
a policy of protecting the
state and, therefore, an
amnesty must be given to the
practitioners of kidnapping,
systematic torture, disappear-
ance and ill-treatment.

Is it therefore valid for
the opponents of a comfort-
able present to demand the

- dredging up of the past and
the re-opening of old
wounds? Coming to terms
with the past is a difficult
and, for some, a painful

matter. We must, therefore,

ask: if we are to close the
book on the past, can we
suppress it altogether?

THE TRUTH
COMMISSION

Many countries who have
moved from authoritarian or
illegitimate  regime to

= Coping with
the past
A truth

commission

démocracy' have
grappled with this
fundamental truth:
how to settle a
past account with-
Y out upsetting the
present transition. The
Nuremberg and Tokyo trials
of 1945-1946 of war crimi-

- nals, an attempt to preserve

the collective memory and to
build up an effective deter-
rent, were models that rested
on a particular material con-
dition.

WAR CRIMINALS

. The war criminals who were

brought to trial did not lose
power through political
means but through a com-
plete military defeat. The
victors did not have to worry
about the balance of forces
where the military, economic
and state power of the losers
was largely left untouched.

It was for this reason that
the “Nuremberg” approach
has not been repeated since
1946. Instead, in recent
years, a number of Truth
Commissions have been es-

tablished by newly-elected

governments, by private ini-
tiatives from non-govern-

~ mental organisations and, in

the most recent example, by
the United Nations in rela-
tion to El Salvador.

. A recent report, prepared
in the United States, has de-
scribed 14 such bodies and
has identified the ANC as
the first non-governmental
body to investigate its own
actions. It was because of the
need for a comprehensive
opening of the books, for full
disclosure and accountabili-
ty, that the National Exec-
utive Committee, at its
August 1993 meeting, pro-
posed that a National Truth
Commission be set up to in-
vestigate all abuses that have
flowed from the policy of
apartheid.

Mayibuye Febryary 1994




The coming
challenge:

dealing with
the past. ..

By ANDRE DU TOIT

IT IS now only a matter of months, even of weeks, and the
future will be with us. After April 27 apartheid and all its
injustices can at long last be put to rest — or so some would
have us believe.

It remains to be seen whether we will be rid that easily of
the spectres of our apartheid past. History does not know any
“zero hour”; it offers no blank page on which we can start
from scratch.

If we think about it, we can see why this must be so. From
May 1 1994 it will be essentially the same civil servants,
policeman, judges, teachers, farmers and workers who will
have to keep the country going. The “new” South Africa will
in large part consist of the same people who administered
apartheid, who suffered under apartheid, and who struggled
against apartheid.

Whatever we say, that past remains part of them. Families
who lost their property in terms of Group Areas, communities
broken up by forced removals, activists detained for months
without trial, perhaps even tortured, all those shot and
wounded by the police — they will not and cannot forget. A

new constitution and a new government cannot summarily |

undo the abuses and injustices of the past.

Fragile phase

There are some who would rather not be reminded of this |
unhappy past, especially not at this stage. It is time for ~

reconstruction and reconciliation, they insist, not for ven-
geance or the nurturing of grievances and past injustices.

South Africa cannot afford any “Nuremberg trials” on -

apartheid’s “crimes against humanity”, they say, especially
not at this fragile transitional phase.

It is to be expected that these views will become even
stronger in the coming era of reconstruction. As of now, the
ANC still favours a public “Truth Commission” and insists
that the killers of Goniwe and others should be found and
prosecuted. But once a government of national unity has been
installed, priorities will shift. s

A mutual reconciliation will solve quite a few problems for
the NP as well as the ANC (who also have some skeletons in

the cellar). The shape of things to come may already be seen |

in the release of a Barend Strydom as counterfoil for the
release of a Robert McBride, our race murderers in exchange
for your terrorists.

Forgive and forget for the sake of national reconciliation —
it will sound only too plausible. But it could amount to a fatal
mistake. History is not that easily repressed or shunted aside.

Concentration camps

A people who blithely attempt to smooth over the injustices
and grievances of the past will find that, unacknowledged and
repressed, they will continue to fester, infecting social and
political relations and haunting political life for generations
to come.

One of the more remarkable phenomena of our time is the
way in which the atrocities of World War II are still exercis-
Ing many minds even now.

Fifty years on aged men are prosecuted for what they did in
the concentration camps or under the German occupation,
and the younger generation often feel even stronger than
their parents.

In the former Yugoslavia, after decades of ostensibly effec-
tive nation building, it is the long repressed grievances about

what Serbs, Croats and Bosnians did to each other 50 years |

ago which fuel the current atrocities.
The injustices of the past cannot simply be cancelled or

forgotten. What is needed, is a conscious and justified settling

of accounts with the past.

We need to find commonly acceptable ways and means to
address past atrocities and injustices. “Nuremberg trials”,
that is criminal prosecutions by the “victor”, are by no means
the only option, especially if there is no clear-cut “victor”.
Indeed, justice (which can so easily become vengeance) is by
no means the only or the most basic concern; publicly ac- |
knowledging the truth of what has happened may be even |
more important. -

Instigated prosecutions

This has been one.of the lessons learnt by other societies
which had to deal with their own past histories of atrocities
and injustices*. e y i
- In the Argentine, for example, the new civilian government
of President Alfonsin revoked the amnesty which the outgo-
ing military government had granted themselves and instigat-
ed prosecutions of some of the more notorious colonels and
generals — only to find that the political risks of provoking a
military coup were too great. : 2

-, No doubt bearing this in mind, the new civilian government
of-Uruguay entered into a covert agreement with their mili- !
tary predecessors that there would not be any prosecutions. |
.. However, when key formations in civil society became
aware of this unspoken amnesty, popular and sustained pro-
tests succeeded in forcing a bitterly contested referendum on |
the issue. In both cases the result was neither justice nor |
truth and an erosion of the legitimacy of the new civilian |
governments. .

More successful was the Chilean “National Commission on
Truth and Reconciliation”. Unlike Nuremberg, it was not
primarily concerned with redressing past injustices through
prosecutions; the commission’s main task was to establish the
truth regarding the “disappearances”, torture and other
atrocities consistently denied by the authorities. By creating
a public forum where the victims could attain some acknowl-
edgement of the injustice they had suffered, they were en-
abled to regain their dignity as citizens and as human beings.

Political culture

Moreover, by reaching some kind of agreed version about
the injustices of the past, the bipartisan commission actually
provided a basis for the process of national reconciliation to
go forward.

At stake here is the building of a political culture in which
the principle of the rule of law amounts to more than a
rhetorical invocation. This is not possible if there are people
who are known to be above the law, who have done terrible
things with impunity. The problem with a blanket political
amnesty is not just that murder remains unpunished but that
this also undercuts the basis of any future legal order. Say, for
example, a Barend Strydom or a Robert McBride were in
future elected or appointed to public positions, then this
would make a mockery of the constitutional principles en-
shrined in the bill of rights. When political leaders, police
chiefs, judges and other public figures themselves have blood
on their hands and go unpunished public discourse about
justice and democracy becomes a cynical joke. ‘

The solution certainly cannot be to declare an open season |
for political witch hunts. Efforts in Eastern Europe to intro-[
duce “disqualification measures” in the post-communist
period have led to most unfortunate results; in Czechoslova-
kia, for example, the so called “lustration” of former security |
officials and their informants led to a new kind of McCarthy- '
ism in which, ironically, former dissidents became the prime
targets. New injustices are added to the old.

Guiding principles

As far as a settlement of accounts with our apartheid past is |
concerned, there can be no quick fix, as little as this is the !
case in reconstructing education or the economy. After the |
election the new government will have to think carefully and '
‘move quickly to find the necessary ways and means.

One such measure is the appointment of a National Com-
mission on Truth and Reconciliation with a clearly defined
and carefully limited brief. Its guiding principle should be to
acknowledge the truth about the injustices of the past, with as

_much justice as we can afford.

@ This is a translated version of an editorial article in the latest
wssue of Die Suid-Afrikaan.

* An important workshop organised by IDASA on Dealing with
the Past — Justice in Transition, including key participants from
Latin American and Eastern European societies as well as a
range of South Africans, will take place in Somerset West on
February 25-27.




Desai demands the tnal

of apartheid of

V_From BARNEY DESAI, Secretary for Publlc- :

_ity and Information, Pan Afrlcanlst COn-
gress of Azania, Salt River: - = ¢ /.

THE oppressed of our country have been the
victims of a holocaust over these past four
decades of white domination. The United
Nations have characterlsed apartheld as. a
crime against humanity. -

__ The cries of torture and abuse still rmg in
our ears. The fallen are deeply etched in our

- collective memory. The millions who were

forcibly moved from their homes remain be-
wildered and disorientated. The abused"
-truth” and turn the page.

know their abusers and they are now the
accusers. They seek justice. They seek retri-
bﬁrtron for the atrocltres commltted agamst
them. .- X

If vrolators of our human rxghts are not‘,

pumshed we make a mockery of the rule of
law and we invite a repetition of the night-
mare we have endured for so long.

I am not vengeful nor do I think that those
who seek reconciliation (to strengthen a
fledgling democracy against reaction) do not
have cogent arguments. However, I would

remind them of what a German writer Jurgen  d
Fuchs said: “I am not blood thirsty, I write
poetry, but I would not be able to live with
that. If we do not solve this problem in a
definite way, it will haunt us as Nazism did.
We did not denazify ourselves, and this

wexghed on us for many years.”

~The position we take in the PAC is fully‘
supported by the convention on the preven-

tion of the crime of genocide and the conven-

.’Clearly these instruments oblige signatories

to criminalise certain conduct and to pros- S

: ecute those responsxble

. The case of Chile is a striking example of ‘
’no prosecutions’being instituted against vio- °
-lators of human'rights, The Pinochet regime, :
-anticipating a change of government, ar-.
ranged general amnesty for its own past v1o-""

lations. - & G

Pmochet remains head of the army and z
: cannot be removed as senior members of the -

! 2 ; R
& Sy S : - M

‘enders

secret pohce have been promoted to semor
army posts. -
In 1990 the new government of Presxdent 1
" Aylwin established a National Commission |
for Truth and Reconciliation to investigate
abuses resulting in either death or dlsap-' |
pearance during the Pinochet era. They in- |

‘:vestlgated 4 000 cases and 2 025 were classi- |
~ fied as’human rights violations committed by
: the security forces. In March 1991, after a.

report had been submitted to Presxdent Ayl-

_win, he presented the report to the nation. No - |
. names of violators were mentioned. The.

president said the nation must “accept the

Human rights activists 1nAACh11e are doubt-‘
ful that telling the truth is sufficient and they

« charge that the army 1s stlll engaged m tor-.

ture.-

= In our ovvn case we would be lrvmg in a’

fools paradise if we believed that telling the
truth will end human rights abuses by the

security forces that are-steeped in the most ' |

atrocious practices. Here one is not just
thinking of the past, but of the very chilling
present where faceless kxllers murder atran-
om, % iy ;
It is not for the multlparty negotlatmg pro-
cess to absolve those culpable of crimes -
against -our people. ‘We are particularly .
aghast at the thought that Chris Hani’s killers
could go free. Any absolution should only be

" done by a democratically elected Parli amen—
tor Constituent Assembly.? 3

 We would support the estabhshment of a

'commlssxon to investigate' human rights
tion against torture and other cruel, inhuman

:or degrading treatment ‘and punishment. -

abuses,'name the violators and put them on

,tnal. Let justice be seen ‘to be done 22
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Catharsis or national
haemorrhage?
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HE nation must deal with the

By Charles Villa-Vicencio
past,” President Nelson
Mandela said ir his state of

I the nation address, adding

that “the burden of the past hies heavily on
us”. The probiem with this burden is that it
does not easily go away. It weighs like a
nightmare on the present. Try to ignore it
and it is likely to return to haunt us. Face it
and it has the capacity to destroy us.
One of the contributors to Dealing witl the
past, author Tina Rosenberg, wamns in
ber that

eossecssvocccnose

what is politically possible: “ Ethically it is
imperativ e to punish those responsible for
violence and politically it is possible and
correct to work for the eradivation of all
instruments of terror and to create a system of
guarantees to ensure that the abuses of the
past will not be repeated.”

Legal academic Albie Sachs grounds the
issue in the South African context: “\e
cannot say to the security forces: ‘We are
going to lock you up.” It just won’t work.
There will be more deaths and suffering.
\What we can say to them is: ‘When we have
the new constitution, if you side with those
fighting democracy with arms and

ions, you will forfeit any claim to

urgency of the issues dealt with in e
crucially important book. It is one that should
be inwardly digested by every single person in
South Africa.

I'he issues facing South Africa in transition
are both ethical and politica!. They need to be
worked out in relation to each other. Chilean
activist Jose Zalaquett, a lawyer who served on
his country’s national Commission of Truth
and Reconciliation, makes this point 'n his
contribution to Dealing with the Past. He
stresses the importance of understanding the
fears and motivations of the perpetrators of
evil deeds, and warns that neither victim nor
adversary can hold the power of vetoin
determining the rules of socicty.

A similar point is made by Roberto Canas,
an economist who has been deeply involved
in the El Salvadorian strxggle. He shows the
need to balance what is ethically correct with

il

BOOKS

violators must be named and put on tria.”

Questions abound: who should be
investigated and who brouglit to trial? What
should the cut-off point for amnesty be?
Should the rames of all those found guilty of
crimes be made public? Should prosecution
follow disclosure? The tentacles of apartheid
abuse extend widely.

Dealing with the Past makes a start at
providing answers, making it abundantly
clear that a truth commission should never be
allowed to degenerate into a witch-hunt.
Judge Richard Goldstone argues that the
terms of reference of any truth commission
ought to be politically negotiated. Only then
can the commission address itself to its task.

Political scientist Andre du Toit argues that
the core issue to be investigated should be the
so-called third force. Aryeh Neier, a former
executive director of Human Rights Watch in
New York, concurs: The main task of the
commission should be to “deal with
deception and to respond with truth”.

P St 7 e X B
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Zalaquett speaks movingly of the Chilean
president’s presentation of the report of the _ - TREFWOORDE
Commission of Truth and Reconciliation to
the nation on television, atoning on behalf of
the state for its crimes. The full report was

~ — - w—

L
sent with a personal letter from the president
to every affected family.

John de Gruchy, who attended the
conference on which the book is based, picks
up on the tneology of this option in a
plenary discussion: “There is an ongoing
pressure that is not only moral. The moral
says there must be justice; the theological
concurs, but adds that justice must lead to
reconciliation.”

Sachs argues that “the real reparation we
want ties in with the Constitution, the vote,
with dignity, land, jobs and education”. New
York columnist Lawrence Weschler agrees.
Weschler, who is also the author of A Miracle,
a Universe:

Nomonde Calata, widow of murdered
Cradock activist Fort Calata, tells of her eight-
year-old daughter wanting to know what
happened to her father. “Can’t you draw a
picture for me? Can’t you tell me?” the child
asks. A priest in Uruguay tells of his
experience in counselling a woman whose
child had disappeared: “Father, I am ready to
forgive, but I need to know whom to forgive
and for what.”

Badly handled, a national truth-telling
exercise could lead to a national haemorr-
hage. But it could also be a cathartic new
beginning. Nineteenth-century French
historian Emest Renan suggests that nations
are built on great remembrances and great
forgettings. Amnesty is not amnesia. Coupled
with confession or disclosure it can be a way
of remembering the need to forgive. 5

Charles Villa-Vicencio is professor of religion
and society at the University of Cape Town.
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Confwsion and controversy
surround the questions of tem-
porary indemnity, amnesty and
a truth commission proposed as
the means to deal construc-
tively with South Africa’s
murky history of human rights
abuses and clandestine armed
struggle. Among the questions
over which debate rages in the
media are how to define "politi-
cal offences” and how to decide
who should - and who should
not — receive amnesty for such
offences.

stice Minister Dullah
Omar quickened the storm
around the issues by stating on
a recent SATV "Agenda” pro-
gramme that he did not think
that the plannc 25535SINALION,

Light in a dark place?

The vexed question of how to deal with past
abuses of human rights in South Africa is
soon to be answered by legislation. Indica-
fions of its likely parameters have been pro-
vided by the Ministry of Justice.

committed in ANC camps out-
side South Africa form part of
the task of the commission.
The government of national
unity is in the process of
preparing legislation that will
set in motion a process for deal-
ing with these vexed questions.

 In the interests of shedding

light on the proposed statutory

== f;f’m‘l‘hm:d

\ade in relation to the case
of former Conservative Party
MP Clive Derby-Lewis, who
was convicted of murdering
ANC leader Chris Hani, the
minister's remark was con-
demned by right-wing groups.
Omar was anticipating the
work of the truth commission,
they said.

With many of its members
in prison or on trial, theinght

wing has entered the debate -

intent on striking a bargain:

peace from the right wing in

exchange for the cxgnanguqf

the_cut-off date for amnesty to
_include the right-wing pre-,
* clection bombing spree-

. Another_lobby, with an
. agenda is thcx&g_uln_sg“gﬁgs :

Co-ordinating Commitics
(Recoc) which is dcmanding
" that investigation of atrocitics

1. On 27 May 1994 an ndication
was gven to Parhament of thinking
within government on the need to
set up a Commission of Truth and
Reconciliation to enable South
Africa to come to terms with its
past. | rerterate that reconciliation
is not simply a question of mdem-
nity/amnesty and letting bygones
be bygones.

If the wounds of the past are to,

be healed, if a muttiplicity of le

“ctions are to be avoided, if future
Fioman rights wiolations are o be
avoided and, indeed, f we are to
successfully inttiate the building of
a human rights cutture, disclosure
of the truth and its acknowledge-
ment are essential.

\:_Vg cannot forgive on behalf of,
victims; nor do we have the moral
right to do so. It i1s the victims
themselves who must speak. Their
voices need to be heard.

The fundamental issue for all
South Africans Is therefore to come
to terms with our past on the only
moral basis possible, namely, that
the truth be told and that the truth
be acknowledged. International
human rights norms and standards
and other international experiences
provide us with guidance.

2. In finalising our proposals we
are considering the following mat-

on. shoul

" erent, respected St Arcans.

and must be broadly representa-
tive.

i) The terms of reference of
the commission

This would include investigating
and establishing the truth about
human rights violations. and their
acknowledgement. Gross violations
of human rights must be fully and
officially investigated with due re-
gard to fair procedures. The iden-
tity of the victims and what hap-
pened to them, and the identity of

TREFWOORDE




INSTITUUT VIR EIETYDSE GESKIEDENIS
Die Universiteit van die Oranie-\lrﬁ'taat

L0\ DA/ 1O

Dstum

Knipsel

122 || NG K

Jo N aINE S ..

S 2

t rpetrators

. There must, as indicated,
be both knowledge and acknowt
edgement. The events need to d to be
officially recognised and publicly
revealed. Truth telfing responds to
the demand for justice for the wic-
tims and facilitates national recon
cihation.
iii) Fair procedures
The commisston should perform its
tasks and responsibilities on the
basis of fair procedure and adher-
ence to mternational law relatmg to

human Ggs (RUSTDe assured.
iv) Reparation,

This is another difficult matter
However, a framework needs to be
created to deal with all claims, es-
pecially those based on gross vio-
lations of human rights, with the
powef to bnng hnalrty to such mat

The commission is to complete
its work within a prescnibed period
of time, for example 18 months or
two years.

v) Reporting to the nation

There shouid be reports submitted
to the president from time to time,
as well as a final and complete re-
port after wivch the president shall
report to_the.. nation.and thereby
close this chapter on South Africa’s
past.

3. Ammesty and indemnity
It is in the above context that legis-

lation should make prowvision for

amnesty and indemnity.
i) The commission may set up a
specialised structure to deal with
_ all applications and make recom-
mendations.
. ) The cutofi.date in respect of of-
. fences committed will be not later
; than 5 December 1993.
. fil) The offences in respect of

* which amnesty may be applied for

will be defined strictly within the

e ————

framework of the constitutional,
Qrovision on national ity and rec-

onciliation.

iv) The recommendations of the

commission shall be referred to

the president whose > decision will

be final.

v) v} There will be a fixed cutoft date
for applications. All persons rsons seek-

ing amnesty and indemnity will be
required to submit applications by
not later than such date.

4 Participation

Participation in the process will
help the nation to heal riself. Whilst
the above represents the thinking
within government, individuals, or
ganisations, religious bodies and
members of the public generally
are invited to submit Mheircam
ments and proposa:s t iD:
<try of Justice bef jslat

be placed before the cabinet.
(The cut-oft date for such submis-
sions was 30 June 1994‘._)

5.Outstanding appfications
Whilst we are in the process of
preparing legislation along the lines
set out above, there exists great
concern about the various applica-
tions for mdemnity submitted under
the existing indemnity laws to the
previous government. Such appli-
cants have an expectation that
their applications will be processed
and finalised in terms of the exist:
ing indemnity laws.

| agree that these applications
cannot await consideration until a
new law is passed. Hence, consider-
i@g indampity laws will be_expe-
dited. An advicorv committee under
the convenorship ot Brian Curmin, na-
tional director of Lawvers for
Human Rights, will be set up imme-
diately. lts task will be to scrutmise
all outstanding indemnity or amnes-
ty applications which are still pend-
ing and make appropriate recom-
mendations to the president. Those
who qualify in terms of the two in
demnity laws will be released.
Those who do not qualify will, to-
gether with the new applicants, be
given an opportumity to apply for
amnesty through the new mecha-
nisms which are being established
in terms of the Constitution. g

TREFWOORDE




Yotidoy San

Garden Court®

e

] )\""V C'_’} VL %ﬂ\,%ﬁ—d& L‘K‘/{M TWNWMme, ——

S

\
{

\&r of  Wmehieaus Lueoybacly

42 Ve (AawowL Q el A
Ouamm &none Qg

e eett ln \va

EOUGA e r¢ i

{ b [\ ( ) —_— (/‘J\VW
o ‘! \ ‘i a\ “._f\”/l'v,!l‘ S WUV 'L ,\‘(\‘\ \~ R MCAI S O )

dotg “wo Owe el e / gate )




i ' [ o
wae hhes Yo COWWKie Deople

o : ; Al ARAC
el \’\‘?VUW‘TX & wc'tw Y&M\‘ﬁéﬁ,

?\, at- j %\"’M ) {;‘r{’a‘j ;.m v“ 5}}
(o WAS So_bae )a@$

L’Lb\, ¢88 »i.-fmé,s«é,

LA &L

G te
L AW Haada EM ﬁ‘v‘"‘\’h
\-"\"" Af \‘yv’\,x{ i/
" ) f’”’efkjfé“‘ Mle ¥ N/%(VLCMA

Al \ "‘IL mxsz&w
wor v Tt CELr—

M. hownes

U\; /u\/ g o 4 W

"\2& Y‘Y\w~ \,; k*%»} ”?,1 fg “




i 9 AL
0

\}B‘ i }\\}J

4] \WK k,\ {\,\\\\ \/\ q\\)‘\U

=) \\\’\_\—/\M i)kQ

k\. ‘Q\,\ \.\Kh\
Ky “x \g&\

f‘\

\\f\\‘\J\Q\\\‘ W \ t\\,

/J“\"\%&’ﬁ)jb%\_ @5\ W

g\l "9 xk ‘\,{

N A O~ £\
N S \s& (¢ :
|
IO

pas

INEW uf\j;' UM A A\

\}\'\\ ,4_/

A
{1

\ ’:Q Y\‘( \\Lﬁ U (ﬁ (\T\

""’f[

A
‘%FL\” NS /k\u i'x:‘ IO A
i

b

I LTy

MT

& \w\“‘ ; \N

) \r
N f N

3 \L N S 3 O
\\ 4 \14}‘ N o

A

1 2 Jh

N W\

(‘ 1

‘\w MUY

J

/\)‘ £ KQ \

ﬁmwm /w\ X 4

e iy e
\J\;]\v\al\ RINTN /\J»Q\’{ &.j !‘\_;\’4 >

Ay, \t A BaD “MX&\M%

E\i\\&\\\\l\ 0\}\ N&W‘\\‘\i&&'% (m{
8\4\%‘\:\ k\ o N

|
Vi) (=
F ‘:{:4“ I\Q\f\,/\}\ag \




{\
\d\\\,\ (P f \“k_}i*’(‘&id
TR
it : g AN
Q\\ x{ 7 NCNEEERTLON
- 1 |

, e
\/k \é\f;\ \)Q\,% k\\\k, iy J‘u\%h\@

Qg A Jow A,

f
(VNN Ve J‘ 5 ’ \j\

N
[ % »
B 0 V \‘ ’\ 1 ;
XKoo o hedieh 1o ARLES Do of 0
D
f\

0
|

T LK opvuns aink
,/ f : |
MQ\\ U AT &




N

i \
(:/L“&;\Q?& Q /\3 M“k‘\}g\% (X‘ \% \\/tz AN ’j&\\“ \}\\}‘l{ ”\},\\\1\}“\\‘}\‘\\1\(\‘/\\ } Q\ i
; \
\Q \J

\

o > i : \n. : - . > %
Ko 2Cepumungaafe sl TN \"\Qigrzfﬁ‘\@v P

T D @

WD Q\Q\j J&“\ AN (L A NT V\\k QQ u\f} Q . (\/@Q}kjw g
J“J /(“Q*\”\C\‘ NS WAk IM/\’& N ‘K}S\KT\J\JL GQ

&CQ&K{\@\\Q G0N J\&@d\ W \‘i% & \W\R\(v_, \Q -

f\
tj@t\%\ QWA

(0 ‘\
K T

S ‘)(/ ( N \bﬁlf\ﬁﬂ&r\\, l’\} ?}\\
™ \\T€ SN \\/) ;

A . N Gl A
Vi &/\,\ \\«LQL\/{ /) \/\, iﬁ K‘“\,\A\\ ( \S !, LI : \/\'bﬁ \S’\//‘ ‘"()\\—'L 8._Q//L/‘\Sz\.§v (:LU\{); \

{ / f} V} ~ \/} ; A1 ‘ )
‘JQQ\/&»\V/WF\GT}\Q\E\G\& ) :\‘,\VL M }'(Q’QJ\Q’ | 1(\} /(/QL R\@ (%) CJ‘JE
)Z’L&"(ff‘qc\%(i,:(/f/r ] ( {

0 U\./«\Ly( //(_."O/\( 0
i




AN w\ Z\VL(, \Y\«U\f\f\jﬁ“&\i\,@\ﬁ\@\\f\ (‘\B
‘ N{i‘%ﬁ % @ &.

%}x\——QE‘*"@;@ &
\

€_ONANGN

\ S
&L\MQ)&\ U AN

wmw K\ \\Q, ]\ O ﬁ@ o

\ .
b\/’\.‘(“ NAEA T oI e A 0NN ) N e N \
.\,'\.'#J\A}wc,b\»\rd‘ ) (VQ\/V . \-\;L,k. R , /[\\‘\\ (v\ ,’/"\j‘ \,"\,'\ \\§ \{,\/
L" \J

fiziy Q} : : i
1 i : e T
ﬁt«k\_ﬁ\,‘v\ij b i\i Ao g /(/UJW\:j a \{\u\\ DARYEY [(\
\ Q) { S

\

f\
5. Ry \ \ RS : : |
,«J< ’: \K’g(\jNQ\[\g‘\ \ Q\//\, ‘l{{\\ 5< A \)\[\1\ /< r({ & \;_/&/‘ ~ (/V j C{/.\g\v; )
)

VAGNS Urle e AR (\‘1 @\; J\Q“» AN










@ @\Q\M\M%K@\/\t&i“\

ETR @l ) : 0\ 0=y
\J\) (\;(\J‘ ~ \%\Z\ﬂo\ i \ii\"\o‘:\\‘f:&_ / O\XC%CK
{ ,

g ke |
ke - S ey ol .

\
Whas - soa

@ P\m&\ QT& T B-Ih x
s aMﬁwa;] “gfpentk.
\/&&\ﬁh '[k)\f\/ \f (XJ \c\\r{[\

%J %L ,sz'*dq‘i i L\TJ\t\J\%J
g\\\éﬁj NN ({\ﬁ e ol

' \ )1\;\/0\&’33 :

“jmw\x

t‘r W JN”\ &/ \M\ Jv(/g

:
NJQ ol Y.
‘ A .




A

)
M \ﬂw& 7LQ)\ e

Mit s, dead.




JUETTCE 1N TRANSITIECN - N SOUIR AVSRIICA

The Albion Spring
183 Main Road
Rondebosch

7700

Tel 021 689 8389
Fax 021 689 3261

24 May 1994

Prof Albie Sachs

Dept of Community Law
University of Western Cape
Private Bag X17

Bellville

7530

Eax 0219599411

Dear Albie

You will be aware of the interest and concern surrounding the
important question of "dealing with the past®™ with specific
reference to serious human rights violations by the state during
the previous administration. Recently we held a conference which
was attended by leading participants from Eastern Europe and
Latin America as well as a number of key South Africans. The book
entitled, "Dealing with the Past : Truth and Reconcilation in
South Africa", based on the conference, has now been published
and is available.

I am now planning a follow-up conference which will take place
from 29 - 31 July:1994 inclusive at the Newlands Garden Court
Hotel in Cape Town. The theme of the conference will be "Truth
and Reconcilation in South Africa”.

One of the panels is entitled "Memory and Acknowledgement : The
Way Ahead"”. I would be most grateful if you would consider being
moderator for that panel.

£ youlare able ‘tcattend, obviously all yeur travel and
accommodation expenses for the duration of the conference will
be met.




-2 -

In order that I can plan efficiently, I would appreciate it if
you would let me know as soon as possible whether or not you are
able to attend the conference and participate in the panel
discussion.

I look forward to hearing from you.

With good wishes

Yours sincerely

DR A I BORAINE
Executive Director




(021) 222424 1002 NBS Waldorf
(021) 222626 St George's Mall
P O Box 3684
Cape Town 8000
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JUSTICE IN TRANSITION IN SOUTH AFRICA

The Albion Spring

183 Main Road

RONDEBOSCH

7700

& Rulebishe 1 OO Tel 021 686 6150

Fax 021 685 1584

Pt Adloile Saieis

Dept o Community
Unilwvargliey ©t Wegterm Caipe
Private Bag X17

BELLVILLE

S8S

My dear Albie

I Sweutlldit ke - oS pillacclonire condimyd s inecnes thanks S ol voulit or
speaking at the recent conference on Truth and Reconciliation.
I am all the more grateful knowing how tired you must have been
after your trip overseas. By all accounts your contribution was
greatly appreciated. It will be extremely interesting to watch
developments in parliament over the next few months as they
considerstheNappoinenen t¥e st chifaNcomn s siomi

WelaireweorkingSonithc E nanse riipEsiofilthielitape siand i hope s E@
publish the conference proceedings in the next few months.

With renewed thanks and warmest good wishes

ESEEC SIE N C e

DR A L BORAINE
Executive Director
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