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INTRODUCTION

The publilcathiontanynic=1588 o f Bt Constitutional Guidelines
(hereafter CG) of the African National Congress of South Africe
(ANC) was an event of major significance. Comment and craiticism
over the past year has been sparse, tentative and confined, 1in
thel masinne tolthelprogresciive press.? What follows 1s an attempt
to situate the CG in their historicel and socilal contexty to
present their major features, to comment on their strengths and
inadequacies and to assess their SEma v EeinEE Afar adhia SURiEE (@
constitutional government in South Africa.

In doimg so, it is assumed that the exercise of government
power should be discharged in an orderly, organised and
predicteble fashion by means etflal i conct i tutnondaiaiitieaneWo o
legal and conventional rules laid down in advance and known anc
ebeyedibyabo el ern it amnd inhabitants. SUrelnErmE@rE, TR EenEEE:
of ‘constitutionalism’ ,® a ‘government limited by the terms of s
Constitution, not government limited only by the decsires and
capacities of those who crerElsE IpOWED B =l ciine e nd ecla S an

indispensable component of any governmental system. The words

of De Smith,% while apparently restricted tc a certain type of

political system, are of wide relevance and could be applied

Usefully in apy context apecluding the present:




\

‘A contemporary liberal democrat, if asked to lay down
a set of minimum standards, may be very willing to
concede that constitutionalism is practised i1n &
country where the government is genuinely accountable
to an entity or organ distinct from itself, where
elections are freely held on a wide franchise at
frequent intervals, where political groups are free to
organise in opposition to the government in office and
where there are effective legal guarantees of
fundamental civil liberties enforced by an independent
Judiciary; and he may not easily be persuaded to
identify constitutionalism in a country where any of
these conditions is lacking.’

ey c W a g edisthatithelbasiciidea s propagatedslnithe
passage quoted should constitute the fundamental principle of
organised power in any state. In other words, any government
which pretends to democratic values (informing whatever economic
system is deemed apposite) must at least be broadly accountable
in some effective way to those whom it rules and must respect and
nurture certain fundamental rights of all its citizens,
especially those who oppose the will of the majority.

Thatsthis ipoint offviewsasinot limited toe Fiberal demoeratic
commentators is quite clear. Bob Fine expresses similar
thoughts® in regard to socialist democracy:

‘Workers ... value the right to think and act for themselves

scndividualisSiEt helci virlE s bepti es whitehd prote=tthemEfiran

arbitrary authority, the ecomomic freedom to join a trade

U aEn el Gl chEran il abeltlr, whE [eEllicilEsil LhisDFEey ©E

elect a government, protest against bad laws and remove from

power those who oppress them.’

WatthEEhi e i o et ion tasi point ot idepap el e tilict consi det

EinE ceilrEumsitancec@s an Wndch whe CB were vermulseeE anE ARTFeEeiuiEEe

BACKGROUND 7O THE PROPOSALS

Although the ANC is one of the longest-established political

groups in South Africea and has issued many policy statements




through the decades since 1912, i1t has only once before been
party to an attempt to suggest comprehensively the form of its
preferred governmental structure for South Africa. This
occurred in 1955 in the document known as the Freedom Charter
(FC), adopted after a process of widespread consultation among a
cross-section of the populeation.® The final stamp of approval
was provided by a gathering of the "'Congress of the People’' at
Kliptown, Transvaal, the ANC being the progenitor of the idea and
by far the major component of the Congress Alliance” which
organised the gathering and preceding campaign. The

signil facapnce oft thel EE iies 1piiitc roledasithe foundatieon-—stone
on which the CG are constructed.

On one level the Charter was & product of its times. J(1e
represented the response of major political organisations to the
National Party’'s vision of an apartheid society. As Albert
Luthuli correctly ocbservedg'® "The Charter produced at Kliptown
is line by line the direct outcome of conditions which obtain:
harsh, oppressive and unjust conditions’ . But on another level
the Charter articulated a vision of an alternative South Africasa.
As Luthulil saad:” ‘It i1is thus a practicel and relevant document.
It attempted to give a flesh and blood meaning in the South
ARfricamn setting to such words as democracy, freedom and liberty’'.

The Charter presented an unambiguous, non-racial alternative

to Verwoerdian apartheid in which there would exist & plurality

of autonomous enterprises and ceollective bodies, democratically

elected, each acting as an independent decision-making agency.

This model of society is to be found in the Charter ' s provisions




that 'all advisory boards, councils and authorities should be
replaced by democratic organs of self-government. ... The Courts
shall be representative of all the people. ... The law shall
guarantee to all their right to speak, organise and meet
together. ... All who work shall be free to form trade unions.’
The Charter recognises the existence of peasants whom "the state
shall help ... with implements, seed, tractors and dams’' and
different forms of ownership, for it provides for state control
of mineral wealth but still recognizes that "all shall have the
FichtSteloce U pyailianciwherever they choose’.

As is well known, the two decades subsequent to the adoption
of the FC were extremely difficult years for the ANC. After
belngh cfficial lySoltliswed i a1 960 MSSa tEwas confined largely to a
role of exile agitation and small-scale armed infiltration Uiy sl )l
the SowetolibEnciing oS 76kt Events at that time and

continued tensions and insurrection since then have ensured an

infusion of vitality and support for the ANC both internally and

externally. There can be no doubt that by the mid-1980s the
organisation had come to be popularly regarded at home and in the
world at large as the premier movement struggling for change awsay
from apartheid and s that the FECEenioyed wide—-ranging approvel in
Al secetors e Seu HhEn T ricaniceEHetycls =

Jihas revivel tencdtblEgeon ingreftthe Sfortunect ot the SaNEand
Thel needh tol prRe v delaicil case o i c tlirelofSwha it it el BERwe silicSmean
in practice led the organisation to set in motion a process of
re-examination and reformulation of its constitutional demands at

the Kabwe Consultative Conference of 1985.2= After much




research and discussion in all parts of the ANC both in South
Africa and abroed, e draft document was analysed and debated
primarily by the leadership and legal experts of the organisation
at a8 seminar held in Lusakae in the first week of March 1988,1+4
The outcome of these deliberations appeared in the form of the
‘Constitutional Guidelines for a Democratic South Africa’', a four
page document which was published by the ANC in August 1988. In
addition, an important supplementary discussion paper ‘Towards a
Bill of Rights in a Democratic South Africa’ was published in
March 1988. Al though this i1s not regarded as official policy of
the ANC,*® there can be no doubt that it constitutes a vital
additional indicator of the direction in which the debate about
rights is moving.

Thus the organisational context of the CG. As far as world
opinion 1s concerned, the document must be seen against the
backdrop of the rapidly accelerating diplomatic acceptability of
the ANC since 1984, its increasing stature in the eyes of the
‘western’ powers, and the corresponding lessening in the

importance of the armed struggle relative to the other strategies

pursued by the organisation. The CG clearly demonstrate to the

world the ANC ' s seriocusness of purpose and intention to

participate in the future government of South Africa.

On the domestic national scene, the comnstitution of
government bas undergone substantial re-modelling, both formslly
and i1n substance, since 1983. On the formal front, the Republic
of South Africa Constitution Actt® has attempted to co-opt the

Asian and ‘'coloured’ sectors of the black population by granting




them some form of autonomy over their ‘own affairs’', as
defined,*” while denying them a say of any significance in the
vital functions of any governmental process ('general affairs’
such as defence, finance, foreign affairs, transport etc). More
particularly and far more seriously in its consequences, the 1983
constitution initially proceeded on the basis that Africans were
by definition forever excluded from participation at central
governmental level, with continued adherence to the myth of the
viability of the homeland ideal. The only sops thrown in their
direction by an imperious ruling party was a token presence, at
the whim of the State President, at provincial executive com-
mittee level,*® and some sort of charitable toleration in minimal
numbers in the quadripartite regional services councils.i®
Reaction to this summary exclusion came in devastatingly
quick, deep-seated and often violent fashion throughout the
country in the uprising of the period 1984-1986. At one level
the ruling group attempted to defuse the situation by desperately
casting around for models and channels which would appear to
ametintitolparticl pationtwithoutiiany 'real 'shiftt in the balance of

political power.=e None of these schemes has yet proved

atEactiviellt ollevent antinsiygniiticant proportion of the African,

indeed the black, population.=2 As a result, at anocther level
Ehelinec aEloEIstot helcmn =hic o T el i e i ) VellVearc B h o ol he e mib b e
g==alie s aidecceV ellopnents a ol c vie e milo il e Ve Enmen e paira il el
that outlined in the Constitution Act, whereby the 'securocrats’

in the National Security Management System rule the country




through the powers granted to them by Parliament==< and the
executive.=>

At the same time, civil freedoms and basic rights have been
usurped and eliminated on a scale never before experienced in
South Africa. In the result, the minimum requirements for

‘constitutionalism’ as outlined by De Smith and quoted above have

long since ceased to be met: 1in many senses, accountability to

even a portion of the white population does not exist. The
constitutional proposals of the ANC have to be assessed against

this background, hostile to the ideals of freedom, Jjustice and

democracy.

OUTLINE OF THE MAIN FEATURES

Two factors must be stressed at the outset and always borne in
mind in the consideration of the CG. Fairnst i the publhcatieontof
the proposals marks a certain stage in the development of a new
constitution for South Africa, in that the ANC is an
indispensable part of any future necgotiating process. However,
this does not mean that the CG are the ANC's final word on the
matter of constitutional development. Although the guidelines
have already been extensively debated within the ANC, the fruits
of this process are now being made known for all those who care
SlaEins  dlnE TuleliE@ @ Sl AYEdEsS do EehSNEEr ¢ ([EiEiliEilEiSE e
suggest changes. Eumthermeonestheliplibl e atiopi ol theflE6
represents a significant step by the ANC in the process of
constitution-making. So we read in the preamble:=4

"Wz oo Sl 9@ Wi BEEELE (@ SEldn ANFALEE, el 1©wE

all those throughout the world who wish to see an end
to apartheid, our baesic guidelines for the foundations




of government in a post-apartheid South Africa.
Extensive and democratic debate on these guidelines
will mobilise the widest sections of our population to
achieve agreement on how to put an end to the tyranny
and oppression under which our people live, thus
enabling them to lead normal and decent lives as free
citizens in a free country.'

Two implications flow from this approach. Al though the ANC

claims leadership of the struggle to end white domination in
South Africa, it seems as if it nonetheless recognizes the role
of other organisations in a broad anti-apartheid front, and that
the views of these bodies will be taken into account in
formulating subsequent documents of this kind. In addition, the
"draft’ nature of these proposals leads to the postponement of
answers to many questions, both of substance and detail, on the
basis that 'the people will decide’. The ANC argues that the
final version of these proposals will have to be sanctioned by
the people of a post-apartheid South Africa.=®

Second, the CG are apparently to be read as an extension of
the FC, & partial conversion of that document "from a vision for
EhelfutligestnteNaliconstd tliti opaiirealil by =< The two documents
must, therefore, be read together. Where there are apparent
differences, it must be assumed that the FC, even though earlier
T E T mEL S SEa U ORIt a Eave L sV ngi b ee approved by "the people’,
whillled t he BB are s put v fohward for consideration by the people.

ilheRssatineptieonsactclio f s Soreambl o Ulmimsiinlal 2d(a) (Filla)inlie
paragraphs, and the guidelines themselves, listed in 25
clauses.=7 It is imperative that the latter be read in relation
Eetihe st formes T o th el nreambllfefrelates what thas preceded the

gisidelllinesiihiisiteoricallivilih ot he  f ormlof s the ' F e and il ts




objectives. More than this, however, the preamble, like the FC,
sets out the ideal goals for which the ANC is striving, the
achievement of which the guidelines are intended to facilitate.
Among these objectives are:=® 'to create a just and democratic
society', 'the removal of discriminatory laws and eradication of
all vestiges of thetillegitimate regime , corrective action
which guarantees a rapid and irreversible redistribution of
wealthanc fopeping  up of facilitiesiitolaliltFand it et promote stihe
habits of non-racial and non-sexist thinking, the practice ot
anti-racist behaviour and the acquisition of genuinely shared
patriotic consciousness . In addition, the Constitution must
guarantee ‘'equal rights for all individuals, irrespective of

Fase colour. sex orcreed Sand eptrenchfeqie el tirals,

linguistic and religious rights for all’', without granting any

Ppretec tiean forgrolpiriehtsifaciitihicSwolldilieadatofthe
perpetuation of the economic inequality and injustice of the
Sleendils EUE s = Finally, the preamble acknowledges that maximal
Dot ciine ot o sl e e tors ot helpo plilisitrOR i1 R all aspects
of government and national life will largely determine the
cuccessful implementation of amy future constitution.==

The guidelines themselves are divided into ten sub-sections,
Semer G t hemicons 1 s in ool vaton e sciliaiic efica it Those
CoREeRREsR Wi E her = Fate it h e bialie i shic s anc il a i finmatthiivie
Sl Stilein s ciie welRE SemiEmys SieE WhE e G eSS While a careful
reading of all the clauses is indispensable for a coherent
understanding of the overall scheme, 1t 1is as well that certain

features be highlighted.




The ANC envisages a unitary, democratic and non-racial
state,>* in which all organs of government would be
representative of and encourage participation by all the
people.==< To this end, and for efficiency of administration,
the central government will be permitted to delegate powers to
‘'subordinate administrative units’ ,FF Governmental authority
will be rooted in popular sovereignty,® by means of universal
franchise,>® and will be expressed through ‘one central
legislature, executive and agminlictratlion o =% While the state
should attempt to cultivate a single national identity, it should
aliso beltolerantrofif lingursticiandicul tbrallidrversi s

Tihel state thEoughitadBylilEo iR ghtclbacsedionsthelEClw it
‘appropriate enforcement mechanisms’' ,=® shall be under a duty to
Eradicatel pasiall, econeomic andisscial fdiseriminatieon =SS ancl to
pltlawitise M aavVocacy o pDEaGEIce o rac e miaifa Sl cmLana Zin SnEen

the incitement ©f ethnic or regiomnal exclusiveness or hatred. =<

The state shall furthermore guarantee 'basic rights and freedoms’

B thlc Vil = et Sland s O=FEonomiici Rt nattsel) sl ancitihe
parslcipatien St Bthosespolitticaliiparity esBwhitchiirespeatitine
pPreRh bt on oniicd i c e mhiman attoEyibehavilietinih n e lile t R RoEmS it a S
outlined above.=®=
While the state shall have the right "'to determine the

genera i ecoptexitii W hehlecopanitcl i eltakeshpiiaect, @ aa murlit 7
SeEtEE e e R oMYy cEETahn e On ettt e o S i s o nie Il Do et o o
‘property for personal use and consumption’ .®® Econamic reform

giciip o mtnelsiaslivilc o nitempiliciteciminireliathiomiteiit ies o reclEaioni o the

presenEamallicuic b iithionic il lancd @ elan difthemelic i ailtlaE e




constitutional protection of workers’' rights in general.#”
Samilarly, the protectioniiof the rights ofwomen,t® the family;
parents and children®¥ is contemplated.

Finally, South African membership of the non-aligned
movement and the Organisation of African Unity and full re-

admission to the United Nations are anticipated.®®

COMMENT AND CRITICISM

‘{The document 1s) not meant only for a post aparthead

South Africa. It 1s an 1i1deoclogical instrument, a

morale booster and a clarification of our objectives in

our present struggle against apartheid. ©2
There is much that could be written about the CG - indeed, each
facet outlined above evokes a myriad questions and reactions.
The written response thus far within South Africa, as mentioned
above, has been minimal, and is characterised by the inclination
of the commentator to read into the guidelines what he or she
wishes to find there. In some ways, the relative vagueness and
cryptic gqueality of the 1988 proposals allow observers from
different perspectives to agree that many of the requirements of
each of them are met in the document. This gquality has at the
same time raised more guestions thanm 1t answers, which, even 1in
an avowed attempt to be non-prescriptive, i1s sometimes
giseoncering and frustreamng torthe ‘apalysEiiin Sthat i tigr s

almost impossible to know what 1 intended by & particular

clause. Most of the comment to date has, however, focussed on a

relatively small number of issues. It would be useful to spell

out some of the arguments in respect of each matter, for they

raise questions of fundamental importance which need to be
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confronted by all concerned with the future constitutional shape
oif Rt hals S clountry.,

The first issue which calls for response is the strongly
centralised and unitary nature of the state contemplated in the
CG, along with the intention 'to forge a national identity ' and a
rejection of all federal notions. The central authority will
merely delegate powers to subordinate administrative units for
greater efficiency and democratic participation. This leaves
little scope for even partial autonomy at local or regional level
and raises fears that the future system will be an example of the
‘central steamrocller model ®= so abused by the present
government.®= At the same time the extent of social engineering
required to attempt to remedy some of the present inequalities
calls for a fairly effective leadership role by central
government, and fears of regional obstinacy frustrating the
eradication of these problems must have been present in the minds
of the drafters. There are certainly indications elsewhere in

the guidelines®4 that the potential dangers of centralisation

could be countered by guarantees of basic rights and MERIS S S N

status, for example. Such safeguards need further definition
aheexpans fopSEStheSobilee thWwe lo Rl im it edinevVernnen e D et ot bel o
possibility.

The relationship between a centralized Farliamernt and
SEMERE FeteslEell iy EIEEeEE  MEEs il - Ane ireraercl  DeeiEs & @5y ©iaaslesl
importance for the prospects of a democratic society. A
concentration of power in a central government holds obvious:

dangers for the successful autonomous existence of democracy at




the local and regional level. Al though South Africa s extra-
parliamentary opposition has succeeded, to a significant extent,
in expressing a common national political culture, having roots
in a long tradition of political resistance, 'it remains clear
that struggle is not unidirectionally aimed at national political
FErghts &as S DiEingithe Speniod 1198219868 1 n¥partictll ar, 3 rafnge
of community and rural organizations developed, each focussing on
political and economic issues which were relevant to their
respective communities. In a future South Africa such bodies
would not necessarily wish to submerge their democratically
formed existence under the absolute control of a central

legislature. Hence the need for the C6 to express clearly the

relationship between such bodies and the central Parliament, and

EhesexitentttolwhiiehSl ocallatitonony. Wil belinro tected Given the
apparent emphasis on centralized government, the need to provide
checks on the exercise of power becomes particularly important.
Hence the significance of the Bill of Rights and the enforcement
thereaof.

Secendliyiiin s the claluses dealing with the Bill ofi ' Rights,
there is an inevitable tension between the protection of
Bimguiicsthc Fanidieulitumalil diitvers tvilon  Ehetonefiband: and the
giismicsal Vot thelconeept @fdgroupirights lon the other.Ss There
Sl o concean Attt e prepeSedl pEehi bl tieon of the inciltement ol
gethnyedoniEe gl opatifie xalliliciivienes c o r o - oo will this prevent
Tswana-speaking people founding their own social club, for
example? While this may be unlikely, attention needs to be paid

EoRaHvatn Eitint hemlid e fiphiitl on i tiaith icliconic ept i o c i e IS Bt e b S &




constitutes ‘'racism, fascism, nazism’ . There is a significant
emphasis on 'first generation’ raights among those listed,
although socio-economic rights are also mentioned.®” It seems,
however, that the concept of "third generation’ rights®® has
still to find favour within the mainstream of ANC thought.

Thirdly, of lgreater concern 1in regard to the Bill of " Rights
1s the absence of any specific suggestion as to mechanisms for
their enforcement, other than that they be 'appropriate’, as well
as no mention of ‘due proce;s' GG RntcinDe While 1t 1is
appreciated that 1t is premature to expect chapter and verse at
this stage, there clearly needs to be much thought given to
detailed means of facilitating individual insistence on claiming
the rights due to them. As one observer has pointed out,®® this
matter is vital for the 'independent and far left : and, one
could safely add, for all who are likely to oppose a future
government from the right. In addition, are these rights to be
non—-derogable, even in a state of war or emergency?<? The
situation in Zimbabwe emphasizes the need for clarity in this
regard.

The issue of enforcement mechanisms is further complicated

by the differences between first, second and third generation

rights. First generation rights are traditionally EnFbEcecibyaia

jJudiciary whereas 1t has been argued that second and third
geperati opiriah telanpeitibciitrc s tedia=iiliegalil v lictale 1 abiliclinhie hit =
in the strictest sense.<= That is, i1t is suggested that a right
to housing cannot be realised should there be a shortage of the

appropriate resources or technology. Furthermore, a traditional




Judiciary does not deal comfortably with questions relating to
allocation of resources and socio-economic policy.*™

ANC spokespersons*® tend to respond to these i1ssues by
conflating the three ‘'generations’ of rights and arguing tht a
traditional judiciary should be replaced by a type of Public
Service Commission answerable to the legislature. Such a body

would act as the supervisor of the implementation of any Bill of

Rights adopted by Parliament.*®® Whilst such a Commission might

be better suited to securing second and third generation rights,
the proposed formula by which ultimate accountability 1s owed to
(an admittedly popularly-elected) Parliament i1llustrates a
reluctance to contemplate restrictions on the powers of that
centralised law—maker.

This point is further underlined by the fact that the CG as
published in Lusaka omit any reference to the judiciary, other
than that, as an organ of government, it ‘shall be representative
of the people as a whole, democratic in (1ts) structure and
functioning, and dedicated to defemnding the principles of the
EEMNSEL CUWELER " «F2 Locally—-published versions of the CG have
remedied this startling omission,®” and one observer<® has even
commnentedifavetirablvien Sthe i resaanition  giveasstastine
independence of the courts’. Two explanations have been given
@ s LaesE RS thialttthe Hllgncamy was lief t outininierreEisanc
Thee du is Such an Ehvaeus ARelusian chce dr Sheulad BE FEaa sls
or that the record of the South African judiciary over the past
eighty years of segregationist and apartheid rule has inspired so

Tttt et contfidencclansthelcohe e plitofdianinfde pendentiicdiicia sy a siie




protector of basic rights that it was advisable not to mention 1t
at this stage. 1t seems more likely, however, that the omission
could be seen as indicative of the unwillingness of the central
legislature and executive to be hindered by any third force, but
this suspicion runs counter to the tenor of the document as a
whole and the FC. An assurance has been given that an
independent yudiciaryvawitl I formEpartioifany s futuresconstitutional
prepesalssZzelblitiitelictatiis i conpositionfapdszelefneed i tombe
spelt out unambiguously.

Fourthly, there has been much speculation as to the extent
to which the CG water down the demand for nationalisation of key
industries which the FC made.7”?* It is true that there i1s no
specltilc neption  ofine t1opaliasatron in s thet EGZs apdFiticictated
that the economy shall be a 'mixed one’', with at least four
sectors.”= However, the pleasure of present property-owners
might be tempered by the realisation that the state 'shall ensure
that the entire economy serves the interests and well-being of
all sections of the population 74 and 'shall have the right to

determine the general context in which economic life takes place

and define and limit the rights and obligations attachimg to the

ownership and use of productive capacity .7% IniSacldhtthianiit e
‘"private sector ... shall be obliged to co-operate with the state

in realising the objectives of the Freedom Charter in promoting

social well-being .7¢
I1f one then compares the sections of the FC which deal with
socio—economic matters (' the people shall share in the country’'s

wealth; the land shall be shared among those who work 1tj; there




shall be work and security; there shall be houses, security and
comfort’'), it appears as though there has been little shift in
approach in regard to economic system. The FC made a number of
clear provisions for workers’' rights, including the provision of
unemployment beiefits, a forty—-hour working week, national
minimum wages, paid annual leave, sick and maternity leave pay,
and the guarantee of equal labour rights to miners, domestic
workers, farm workers and civil servants. Ve EE cemietif el
in the way of detail, save to provide that a workers’' charter
guaranteeing the right to form trade unions, the right to strike

and collective bargaining shall be incorporated into the

EEMELEUE G s 7 % The status of such charter and its relationshap

to the power of the centralised legislature will be critical to
the substantive provision of workers’' autonomy in a future
society. The single clear improvement of the CG over the FC 1is
the provision of the right to strike, which was absent in the
latter document. Whether the FC and CG read together can
promote a transformation to socialism i1s a different question,
the answer to which will depend largely on the economic and
BElHItT calc onaltiensTdiringlithe S pemodiofltrapoatt font ol a S o s te
apartheid state..

In the fifth place, certain issues have been too sketchily
dealt with to be of any real assistance in discovering what 1s
intended 1in substance. Here, one can mention the clauses on
women 's, family and children’'s rights. Is this an indication of
the relative lack of importance of these matters when compared

with those subjectes more fully treated, or is it merely a




reflection of an unwillingness to prescribe so early on in the
process of constitution-making? In regard to the franchise,”®
there is similarly no mention of the type of electoral system
which would be preferred nor to the frequency and extent of
elections or even referendums. There are indications that the
csimple majority system, leading to strong central government, 1is
preferred. This is apparent from the contention of Kader
Asmal ,”® a leading lawyer in the ANC: ‘[The simple majority
system] would enhanced the effectiveness of government, minimise
the role of sectional parties unless they were regionally based,
emphasize policy and ideology and hence allow for major swings 1in
public opinion, and promote national integration. ' This
approach has disconcerted at least two commentators on the basis
of its unsuitability for a heterogeneous society.®®

Finally, several matters, some more important than others,
are not mentioned at all: for example, the age-qualification for
the franmnchise, the difficulties posed by the urban-rural divide,
the choice of official language and national symbols, structures
of government bodies at non-central level, the future status of
the "independent homelands’', the future position of members of
the present public service (including the judiciary and
magistracy), the means of accountaebility of the legal system, anc
the retention or abolition of capital and corporal punishment.
Few draft comnstitutions can hope to be comprehensive and

decisions on some of these matters have by definition to be

postponed until a future post—-apartheid government is ain place,
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but it would be as well to anticipaete the disputes which will

arise in this regard.

CONCLUDING ASSESSMENT

It may be instructive to take note of the reaction of some of
obvservers who have commented in print within South Africa on

proposals. So we read:

"The draft constitution decidedly tilts the ANC towards
centrist politics where the majority of political
groupings in South Africa are to be found, and where
thefconstitldtionalt fittiresof  thics countryiwill be
decided. '

(Oscar Dhlomo, Secretary General, Inkatha)®:

... a meaningful modernization and improvement of the
original Freedom Charter.’

(Dr Zach de Beer, PFP)®=2

"The so-called constitutional guidelines therefore
leave us cold.’

(Information Department, Pan Africanist Congress
of Azania)®e=

"What is worrying ... is a certain similarity between
(the guidelines) and some aspects of National Party
welnstmle e o

(Wynand Malan, NDM)®&=

Tt clie s a b perRtIngthatithelgiidelines ifalli to
held@setitiasmeretfradasalffvisieon o ff SelthAfricats
longer—-term economic future ... (One possible
explanation) is that socialism has been abandoned as a
serious goal for the foreseeable future ... Another
St s L ot h et e e ONE S deeument i e mer ol Vil Sl s S f e m e n
abotitEthel contentiefiia i naitional-denecnatic stagel of
pevieolitttron aRanci thatthefdemacratic el auses lcomntarned
I Dt el niofp anEl s cilia e Hevia ne et Foriithel it o it o ale i G
eSSl wilER W@ Sele il S

(Daryl Glaser )®=4

"(The guidelines) represent an impressive effort to
peegptliEeiit heltracitianie fSohth MO Tcant radical
liberalism which is presently usurped by rightwing
libertarians and Gradgrind free-marketeers.

(Ten Legdegz )=




The wide range of these reactions to the CG provides some
clue as to their significance. There can be no denying the long
process ot deliberation which preceded their publication, nor the
seriousness with which the ANC views this process and the comment
and criticism of the proposals. For this reason and because of
the ANC's undoubted role as chief representative of the movement
which aims for fundamental change in South Africa, the document
must be taken seriously.

Il cemelEespects T mainliysinEthelcatvarli=pe it c allii s phe e sithe

CG represent a distinct advance én the FC, in that they spell out

in some detail what can be expected of a post-apartheid
government dominated by the ANC. In other respects, the silence
of the CG on several issues implies that the FC must still be
taken to be valid policy - there is a strong sense of continuity
between the underlying themes of the FC and CG, although the
latter are expressed in more temperate and diplomatic language.
In other words, it is suggested that we have here a shift in
style of presentation rather than substance, in line with the

realpolitik of the late 1980s.

The major concern about the CG when compared to the FC is
whether the former foresee the kind of democratic pluralism
envisaged in the latter. There is liattle indicstion ain the CG,
for example, as to how free "democratic organs of self-
Gevesnmemt a1l el pES el = Gine S ot e T Eat The CG are alsc
Ssilenttin respectt offtheRrollefo funionsifnat hedproEessio T
democratic management. Only a resolution of the relationship

between the central legislature and other bodies and the real




meaning of the clause that 'provisions shall be made for the
delegation of powers ot the central authority to subordinate
administrative units for more efficient administration and
democratic participation’ will provide clarity as to whether
model of the society envisaged by the CG is the same as that
contained in the FC.

Some have suggested that the CG represent a mere strategic
intervention, ‘'honeyed words’' designed to woo the ‘useful idiots’
who make up the liberal democratic caucus in ‘western’ countries
and in South Africa, while its true colours are shown 1n violent
attacks inside the country.®e The ANC 1s obviously aware of the
favourable effect its CG are likely to have in influential

gquarters in many parts of the world, and it would be foolish for

them to ignore these benefits. On the other hand, there appears

to be no radical break with past policy statements of that
organization, which have consistently maintained that armed
strugglefisipnly one of the Hour maimpillarseciiitcictrategy.
In some ways, the proposals reveal more about the ANC and
its plams through what is not included ithaniwhat is. The lack
of specificity at various stages and the items omitted could be
part of deliberate strategy for any number of reasons. In
parEtic il s rheyEcaiicilhinchlca telaniiinisesaiived tension within 1its
Eamiksidnna e h S s EnoEESiipp i cinE whent onecan o dens it he S entoll By,
SipE JlEeEilistele FircmE Y e @ MEmY @5 ERENesie alin IRUIET GEl
contributors to the drafting process over against the youthful
mases militance of the thousands of exiles who make up the bulk of

the membership. Infthh el regardisitinictihel pfuflStolcomparesitihe




eventual contents of the CGC with a speculative report®”
containing comment on the likely content from senior legal and
executive officials of the ANC after their March 1988 seminar in
Lusaka. Thus we read that "third-tier representration in
power ful, although not fully-sutonomous, local government
structures’', 'a recognition of the necessity ... of access to the
means to publish’, and "there appears to be a consensus within
the ANC in favour of (an) executive presidency rather than a
prime ministerial system’', and so on, yet the CG contain no
reference to such matters.®®

In sum, therefore, it i1s submitted that the CG represent an
elaboration of the FC in several areas, though chiefly the civil-
pelhttrcallisiitthatitt hevira el broadliyiconsi s tentiwitthSpra ors and
present organisational policy; that they are likely to enjoy
substantial support in many quarters in South Africae and abroad,
but will fail to satisfy "workerists' and 'Africanists’ , among

others; that they fall short in several important respects,

which need urgent attention, among them transitional measures,

mechanisms of governmental accountability, amd devolution of
power; and that they are both a response to the reaching of a
certain stage in the overthrow of apartheid and a stimulus for
further organisation and action to this end. The words of the
head of the Constitutionel and Legal Depariment of the ANCE<
portray some of these thoughts clearly:

"The guidelines lay down broad and general principles

of government structures and powers and the fundamental

rights and liberties of the people. They are framed

in & broad pragmatic and flexible style. e 48 ehis

flexibility that make them a lethal weapon in the
struggle against apartheid. They are a product of a




deliberate assessment of the present stage of our
struggle. They are not only meant to spell out the
rights of the people and the responsibilities of the
individual to society, but are meant to keep pace with
the developments of society and the times. For we
regard constitutions as living documents dealing with
real problems of our contemporary generation. They
have been tabled for deep study, bold and realistic
discussions by the broadest spectrum of our people.
Through this debate we hope that they will be further
enriched. Through them we hope to achieve the
greatest mobilisation and organisation of all possible
motive forces in the struggle against apartheid.’

If viewed within the context of S Eemsesltuiei@malisn’ (e

outlined initially) as a desirable objective of SRR CORn ST ot

there are sources of potential danger as well as support to be
found Sintithe EG. Unfortunately the incomplete, tentative and
cryptic nature of the proposals reduce their value and Ei@ MEE
allow definitive conclusions to be reached. The next instalment

Oor version 1s awaited with interest.
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Preamble, paras 4 and 5.
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Iba'd e paras 8

Clause a).

Clause d).

Clause bii).

Clause bi).

Clauses e) and f).

Clause bi). The judiciary 1is not mentioned in the

proposals as published in Lusaka, though it has been added

in several versions of the guidelines which have appeared in

SeluthsATricat It 1is not known who has authorised such an
addition (see discussion below at notes 63 - 67).
Clause qg).

Clause h).

Clauses 1) and j).

Clause k).

Clause 1).

Clause

Clause

Clause

Clause

Clause
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Clause w).

Elfaus = x)i.

Clause y).
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