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Introduction
JUSTICE ALBIE SACHS

{ am going to begin at the beginning. And in the beginning was Lucy. Everybody
reading this—if the scientists are right—is descended from Lucy; who [was not
the first person on earth, but our common ancestor. All the others, her sisters
ind brothers did not leave descendants that created the human populatipn. And
| mention this because Lucy was an African. She lived, as Miriam Makeba would
have said, in a native village not far from Johannesburg.! And I am saying this
Isecause in a few years time they might discover that in fact we are all descended
trom somebody who lived in Alaska or Tasmania, and while the going fis good,
we claim her. The one great progenitor of humanity whose seed is found in the
xenes of us all was an African. And as far as family law is concerned, we in South
Yfrica have it all. We have every kind of family: extended families, nucl¢ar fam-
lies, one-parent families, same-sex families, and in relation to each one jof these
there are controversy, difficulty and cases coming before the courts or due to
come before the courts. This is the result of ancient history and recent |history.
| am not proposing to go through the few hundred thousand years ever since
l.ucy, but one can say that family law in South Africa or the problems aof family _
law are the product of the way our subcontinent was peopled, the way e were
colonised, the way the colonists were subsequently colonised, the way we were
separated and the way we came together again. Our families are suffujed with
history, as family law is suffused with history, culture, belief and personality. For
researchers it’s a paradise, for judges a purgatory.
In October 1996 the Constitutional Court of South Africa declared the
Constitution of South Africa to be unconstitutional. That is another first| that we
claim and the context was the two-phase process of constitution making, |n terms
of which the original negotiators acknowledged that a final constitutign could
only be made by a democratic assembly but insisted that that assembly function
within the framework not only of certain procedures with a two-thirds majority
. but also of certain principles agreed to in advance.
This was a confidence-building guarantee that majority rule in contitution
making would not mean eliminating the interests and concerns of all the disparate
communities in South Africa. Principle number 2 said—and I am paraphrasing
roughly—that the final text of the Constitution had to enshrine and protect all

! There is some dispute whether the eldest known human was Lucy from further nofth, or Ms
Ples from near Johannesburg. Present wisdom, however, is that we are all descended frgm ancient

Africans.
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fundamental rights universally recognised. One of the complaints about the final
text was that there was no express recognition of a right to establish a famnily and
to live a family life. We as a Court were confronted with a problem: was this a
violation of principle 2? By not containing an express statement in constitutional
language in the Bill of Rights to the effect that everybody has the right to marry
freely the person of his/her choice, and to found a family, did the constitution
makers fail to meet the requirements of principle 2? We struck down thq consti-
tutional text on a number of grounds, including failure properly to entrench the
Bill of Rights. Yet we did not hold that the failure to include an express clause
in the Constitution protecting the right to found a family or to enjoy family life,
was a failure to enshrine universally accepted fundamental rights and freedoms.
Basically our reasons were as follows: we accepted that a number of interhational
instruments existed which made it very clear that the right to live in
context was coupled with freedom of choice in establishing a family,
these principles were universally accepted. But were they universally accépted as
the kinds of rights that needed to be constitutionalised? Copyright is uniyversally
accepted but very few constitutions contain an intellectual property clause as
such: there are some that do. Laws in relation to contract, delict, tort are
universally accepted; commercial law is universally accepted; but they are not
constitutionalised. We did a study of constitutions throughout the world and
came up with interesting results. Many constitutions contain clauses e pressly
defending the family and a right to create a family, and there are enormous vari-

an option that constitution makers have. And the reason we felt that s many
countries do not constitutionalise the family and family law is that the very nature

lish a prototype of what is meant by the family, and families take on such
forms in South Africa that this could impose a straitjacket on future d

relating to the rights of children. And then there is a special format per
(not requiring but permitting, depending on choice, legislative choice, commu-
nity choice), different systems of personal law. So thus far, there is no vacuum
or non-existence of the importance of the family, but neither is it prescribed in
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woarsittutional terms; what is universally accepted is that countries can put in
s, provisions relating to family law or they need not do so, and we took a
radillle fuad, that is, indirect protection of the families without prescribing any
format.
¢ we going to approach what inevitably is a tension between firm,
< principles of equality which run right through our constitution from the
ran amibk:(to the end, and the diversity of our country; the multiplicity of faiths,
it systems, modes of constituting and dissolving families? How are going to
« amenl the two? I am going to step back from that problem, as it would be
yugnpropriate for me as somebody who might be professionally involved in
¢ lay down any principles in advance. I hide behind the fact that as a
am becoming accustomed to saying that I have to hear argument first
pronounce on any difficult subject. But I am going to suggest a number
ms which can be resolved in one of two ways and all of which have a,
dnddlt wi| sav, contextual surrounding, environmental influence on this central
S J at is going to matter is acknowledging the tension and how to deal with
¢ dathwr| than suppressing it.

e rﬂ rst relates to the question of universality and particularism. Our coun-
ne s fr) the process of formally adhering to a large number of international
mrluutlﬁn 'nts which project themselves as being universal and many deal directly

yuestion of the family and family law. And yet we are a country of enor-
‘. (Hversity. Is it possible to reconcile the two? Does one have to make a
| benween universal principles on the one hand, and local, historical, cul-
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_ntten for choice. I would resolve or approach the resolution of this tension (and
Dewe sl a tension, it’s a real tension), with the following two thoughts in mind.
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sw [ niversalism starts everywhere where people are, with their practices and
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¢, there are certain commonalities, shared experiences and similar ways of
and doing things. Then you distil from the variety of human experience
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thinking in this part of the globe or that part of the globe or this county

or that

country. We are saying, based on our own experiences, on our own suffering, dis-
ruption, idealism, hope and coming together in South Africa, that we|feel that
there are certain things we all have in common that form the foundation of our
new constitutional order; that provide the lifeblood of the system of valyes under

which we want to live.
I came across this universalism in a rather poignant and sad sense [wi
and doing research on family law, in Mozambique during the period of

orking,
exile. I

took a plane from Maputo up to Pemba in the North and then a car on| a tarred

road and then a four-wheel truck deep, deep, deep into the bush t
village that had no radio, that had as its only contact this four-wheel-drjv
coming once a month, or once every two months. We discovered that the

a little
e truck
family

law problems of people living in that small village were exactly the same|as prob-
lems you would get in Cape Town or in London—of persons living together who
were destroying each other; they just cannot get on as society expects them to,
and there is a certain inertia, trapped, but they are just not making it any more.
What is the court going to do about it, what is going to happen to the ¢hildren,
what is going to happen to the house? And the house might have been a reed hut

but it was the home, it was the place where the people lived. There wag

a pub-

lic sentiment about who associates with whom, what you are in the community
depended very much on whom you were living with. I could not help thinking
afterwards when Charles and Diana had their highly publicised misfortures, they
were no different from the misfortunes of a family struggling in Capo Delgado
in northern Mozambique. I coined the sad phrase: the universality of matrimo-

nial misery.

There are these commonalities, positive ones, hopeful ones, idealistic ones,
negative ones, sad ones, but always coping. That is what the law is dojng, the
law is coping; it is not creating, it is coping with, handling, creating frameworks

for, minimising the loss and damage of interpersonal relationships. All

ay be

affected in different ways by different cultures, expressed in different languages,
different procedural forms but in essence I would say it is the same processes
that are involved. So we distinguish between globalisation and universalism in

the way that I have just mentioned.
Secondly, the value of pluralism is a universally accepted value ix
Diversity, the right to choose how to associate with others, the r

itself.
ght to

conscience, belief, preference, taste, lifestyle; these are universally accepted as
values. So there is a commonality in the acceptance of pluralism and if we can
allow that pluralism then to seep into our concepts of the universal, the fension

remains but it is not inherently antagonistic or conflictual.

That brings me to my second dilemma, the tension between uniform
pluralism, which is central to our preoccupations in South Africa. We have
and fought and fought for the right to be citizens of one country, just to be
Africans, to have an undifferentiated legal personality, just to be human
with dignity; and not to be Europeans or Non-Europeans or Bantu or Wh
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ust to be human beings. We needed a common platform of
formity, of equality in that sense, non-discrimination, non-
¢ have also fought for the right to be different, to express
nt ways, to speak different languages, to organise our family
s. In the past, difference was imposed. The whole Bantustan
s based upon the state telling people how to live, where to
ated, whom to associate with. It was an imposed difference.

nciles the two to my mind is to say that the right to be the
tform of rights) is the foundation, not the enemy, of the right
ifference is related to inequality then difference becomes an
nation and subordination and marginalisation and exclusion.
is simply difference, on the basis of a common platform of
are not antagonistic, they are not enemies. So my right to
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cts, my right to be educated, my right to receive medical treat-
housing, these things do not depend upon who my ancestors
guage is or my gender. I am a citizen, I am a South African
ights. But my use of language, my lifestyle, my preferences,
arry; these are rights to be different, and these are things that
protected. Until very recently in terms of the marriage law,
rriage was the prototype marriage. When people mention the
n the Anglo-Saxon jurisprudential tradition will know what I
ut. One person, one woman for life became the point of refer-
he validity of any marriage. This was not the right to be dif-
as on this very issue that M. K. Ghandi led one of the first
¢ campaigns in South Africa. Thousands of men and women of
[uslim and Hindu, broke the law deliberately, were caught and
y insisted that their marriages should be treated on an equal
tjan marriages. Wives were not concubines, and children were
ey were simply living in terms of a different religious, cultural
e law ought to recognise. It is quite clear that that kind of dis-
pletely incompatible with our new constitutional order. But
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ation where you have either a totally dualistic or pluralistic legal
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o find all the in-between possibilities, the reconciliation and
nowledge the tensions.
conciling the huge cultural differences is to say that people can
fairs according to their religious principles, according to their
their own way. Catholics can marry in the church where the
ing on them in terms of the religious law, but as far as the state
y are not bound by the religious law. The problem in South
equivalent of Catholic marriages, Muslim marriages and Hindu
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marriages had no recognition at all. They had no validity, they were outside the
pale. Now they must come into the pale but what will the implications be? To
what extent will the Sharia apply as far as the state courts are concerned? That’s
something we leave open at the moment. The fact is that as far as the|essential
dignity and equal respect for the institutions of Islam are concerned, thédre has to
be full equality with other religions. As far as the detailed application of [the rules
is concerned, there is a great variety of possibilities, but each country has to find
the right kind of a way. Even in a country as unified as the United Kingdom—
I think it is separating out a little bit these days—there is some tolerante, some
recognition of what are called minority religions and their law. It is hot very
much but there is something: it is not completely excluded.
Another major dilemma is the tension between abstracting legal issues and con-~
cretising or contextualising them. I might say as a judge I find this possibly my
greatest difficulty. To deal with a legal problem and to find an answer you have
to isolate it, reduce the number of variables, to pose a problematic in a |concep-~
tual form. But the reality of life, particularly of family life, is ongoing, it is
dynamic and it is not very susceptible to that abstraction. The advantage of
abstraction is predictability. You have rules, you have principles, which yqu apply
to situations as long as they fit more or less, and you end up with predidtability.
The disadvantage is you get injustice, it is unreal, artificial. Also, you fre fre-
quently compelled to establish, when you have competing principles, a hierarchy
of principles in a rather formalistic way. Which comes first: personal frieedom?
property rights? cultural rights? and then you say one trumps the other which
trumps the other again, and that too creates enormous problems in cases |of con-
ﬂlct One should be lookmg at the intensity of the value in relation to the par-

to family law can in fact perpetuate enormous injustice, whereas a contexthalised
approach that looks to the dignity and the real lives of the people concerndd pro-
vides often completely different and much fairer consequences. It poses 4 heav-
ier burden on the judges because you have to weigh up a whole lot of factors in
each case, in each set of circumstances. It also presupposes that over time |values
and the lives of people change so that the same rule has to be reinterpreted in
the light of new developments. It is not something totally new for jurisprudence,
but it is something that is perhaps underestimated.
The next tension to which I draw attention is between insiders and outsiders.
There are the people who make the law, who determine what the values are and
who apply the law, and the people who are the subjects of the law. You have
to have specialists, professionals, a certain continuity, a certain coherence and
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-..m:.qu[-mc;»'; you have to have that. But at the same there is something almost
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tly unfair and unjust in allowing people who are right outside the situ-
hat they are adjudicating upon, whose lifestyles, experiences backgrounds
sughts are totally abstracted and different from the situations they are
with, to be the ones who are determining the fates of those who appear
them. Again, you cannot solve the problem by denying it or by com-
lemocratising the judicial process and leading to a kind of anarchistic
wity, because you can get immense injustices when local power takes
p{l there is no rule of law and no consistency. But I think the answer,

gy in the family law context, is to involve people from the community
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by as possible and the individuals concerned as much as possible in the
in of disputes. Instead of lawyerising and professionalising everything in
f abstract notions of rights, duties, responsibilities, it should be a much
participatory and involving process. Instead of the debate being, do we
rights-based court system or a welfare-based court system, I think we
lhave a community-based family court system that is imbued with rights
hits principles. We have great possibilities in this country because that is
dlition, we have a great tradition of popular participation in resolving

sibat afre: called social disputes and problems. The community gets involved in
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way but we need the new values and the new principles to be the guid-
LS.
public, private tension—public law, private law: in earlier times family
s| public law. If you go to Vienna and visit the wonderful art museum of
the queens of the eighteenth century, you will see beautiful pictures from
nd the Netherlands, and that is because of the family alliances and the
¢s and the arrangements. Constitutional law was very much family law,
1 is why Henry VIII’s sex-life became a public issue, not just to sell news-
but because it affected the future of the country. Certainly in South Africa

amtn] Ifhtl_\' recently, and in some parts of the country even now, family law is

mablic
st
aments,

w, it has public dimensions and consequences. Yet the processes of
ialisation, of creating a state separate from the dynastic, feudal arrange-
»f the past, the concept of one-person one-vote, personal autonomy, pro-

rhm:nin]\ outside the home or the field, have separated family law from public law.
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imily homestead ceases to be the centre of production, the family as such
to be the centre of one’s rights and duties. For a long time the head of the
the male patriarch, represented the family in public life in relation to

atther %milies and that was really what public life was all about. That patriarchy
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ned even into the era of democracy, but we are moving away from that

(et the argument in favour of a private domain so that the rigid rules of

society do not apply automatically (so that there is freedom of choice, that

s|autonomy) suddenly becomes a trap. The privacy of the home permits

iplations of fundamental rights, impervious in practice and sometimes in

legal intervention from the state because one is dealing with a domestic
and not a public situation.




svun Justeee Albie Sachs

What a dilemma there is here. We know the state used to send its palice at
night to raid homes looking for passes, looking for liquor, looking for people who
were working—not unemployed—who were working illegally without pgrmis-
sion. There was no respect for privacy, for domesticity, for an inviolabld place
where people could go and rest and dream and make love and read and

and momentum. They involve interdepcndence; they have no meaning o tside

3 right as protectmg a relationship and managing it and mediating it and d
with all the different parties to that relationship. And I would suspect that that
has great implications for the future conceptualising and application of family
law. What worries me about the rights concept is that family law is reduced| very
uch to questions of property; where rights concepts fit in easily I say to myself:
hat profiteth a woman that she gains half or three-quarters of her husband’s
state, and she loses her own soul? We globalise, commercialise, marketise |rela-
tionships because they correspond to questions of rights, we put a money yalue
n rights, and I think that often undermines rather than supports the rights. I

not saying this to weaken the importance for dignity of having a home and
ncome. But the starting off point should be the dignity, the involvement] the
ghts of the person in the fullest global sense, the right to happiness and |self-
fullfilment and not just the right to get ahead or the right to survive.
I think in South Africa we have great opportunities and great dangers. |I do
ot know myself how this mix is going to work out. In colonial and apartheid
mes there was an awful, unholy alliance between the patriarchs of colonial soci-
ty and the patriarchs of traditional society who got together and formalised the
w which rigidly placed the man as the head of household. Despite all the
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“wrat) an African family life, despite the fact that millions of African women

»+ #iuding households, were leading independent careers, were getting their

Dot pigperty, they were treated as minors. That was a solidified and perverted
» aeesyptation of traditional African law. We might have something similar hap-
y m-v:mj  future, with a new opportunistic, bureaucratic élite manipulating the
sk et in order to entrench advantage for themselves, and that might be the
vt il hoah the old and the new. Or we might have the best of both, we might

v« i dwnamism, the capacity for development that is so powerful in African

vy s we see in our country, the capacity to overcome enormous problems

vatt ditficulties. We might achieve the triumph of the values, as we put it, of

M, of respect for everybody else, of great sensitivity to the fact that we live

Voo .~unrhmlunit_\'. I am a person because I acknowledge that you are a person.
Sl palues of process, of hearing everybody, of dialogue, of involving every-
wait fute deeply rooted in African cultural tradition. Our court logo in the
-weafiinional Court is a tree with people underneath, taken from the site of tra-
@ wane il African dispute resolution. What could be more open than that? Under

‘e | tvervbody walking past could join in. If these traditions are brought
o tht with the best traditions of the common law and legislation and all the
»wmddional inputs in our law under the overall umbrella of the Constitution
Toere Wt might have a rich, vigorous, fair, just family law that really serves as a
~wledlifor other countries, and not only in Africa.

Mugh depends on dialogue, and that there is a close relation between dialogue
v hity. You cannot prescribe the answers, you cannot say in a textbook way
it nlis problem has to be solved in the following manner. You pose the dilem-
w . ol bring everybody together, you try out different things, you see how they
v aiwd you listen. The most important aspect of dignity is to respect the voices
# »weivbady who might be affected by a particular law or principle or program.
-enidl oy |with dialogue and dignity, dignity and dialogue, I think we can make

» murkuble progress in this country, continuing the progress that we have already
m e




