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A BILL OF RIGHTS FOR A NEW SOUTH AFRICA - WORKING DOCUMENT

Introductory Note

el
After a long an;\géguigs struggle, in which millions participated

over the generations, and many gave their lives, South Africa is
at last about to get a new Constitution. There are still heavy
battles ahead, but the achievement of non-racial democracy in our
country cannot be too far away. The dream of the founders of the
ANC, namely, to end the colonial status of the African people and
accord—them~equal *rights with all -ether South Afrlcans, is about

o 19 e llileEe At

A Constitution defines the rights of the people, the powéfs of the
government, the way it functions and the manner in which it is
chosen. The 1910 Constitution of South Africa gave no rights to the
majority of the people. It provided for an all-powerful government,
but a government consisting only of whites elected virtually only

by whites; the minimal voting rights which black South Africans had
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result was to lead
Constitution which declared South Africa to be a Republic, ushered
in the period of most bitter oppression and denial of rights for
our people. The 1983 Constitution attempted to co-opt the coloured
and Indian people as subaltern participants in the white-controlled

Tri-cameral Parliament, leav1ng Airlcans out altogether. Its only
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virtue was to lead to the f the UDF.

The new Constltutlon whlch our struggles have placed on the agenda,

w111/§;6;Ia;§fbr the first time in the hlstory of South Afrlcanor
(ww/ o all ia§6pI€ to have rights, and for all people to choose the@$}4x
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The rights of the people will be recorded in a B111§N /ng ts\k
which will be an integral part of our Constitution as Y e
most constitutions in the world. We want these rights to be
guaranteed, so that our people will always enjoy them, and know
that they can never be taken away. We look forward to a strong and
effective Parliament capable of dealing with the great tasks facing
the nation, but a Parliament that will operate within an agreed set
of fundamental principles based upon universally held ideas of

freedom and justice.

The idea of basic rights and freedoms means the most to those who
have suffered the most. In South African conditions, a Bill of
Rights becomes the fundamental anti-apartheid document. It
guarantees equal rights for all citizens, and defends each and
every one of us against the kinds of tyranny and abuse which have
flowed daily from the apartheid state. It is not the Constitution
which creates the rights. Rather, the Constitution recognises and

protects the rights which have been gained in struggle, struggle

by the people of South Africa and struggle by peopld%the world

over.

The Universal Declaration of Human Rights was adopted in 1948 as

a direct result of the struggle against the racist and inhuman
ideas of nazism and fascism. The International Covenants on Civil

and Political Rights and on Economic, Social and Cultural Rights,
were adopted by the United Nathps in 1966 when the de-colonisation
process was at its height an\ﬁnew and more wide-ranging concepts )L
of human rights were being accepted. {\In preparing the draft text
which follows, we have relied heavily on these great documents. We
have also drawn upon the European Convention of Human R ts and

the Afrlean gharter of Human and People's nght51 N UQ ( @&,é§§iﬁ\

Above all, we have relied on the texts whlch have emerged from our
own freedom struggle in South Africa. The Freedom Charter, adopted
at Kliptown in 1955, is the great source of any Bill of Rights in

our country. It did not deal with the institutions of government,
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nor did it indicate how the rights it proclaimed were ‘%o be

guaranteed, but it did set out a firm vision of an apartheid-free
future. In its January 8 statement of 1987, the ANC declared its
commitment to a Bill of Rights that would be justiciable, that is,
that would be protected by the courts. In 1988, the NEC issued its
Constitutional Guidelines which gave an important position to a
Bill of Rights. The Guidelines were extensively discussed inside
and outside of the organisation, and a number of seminars were held
specifically to analyse and enrich the text. The comments received
ranged wddely from insistence that the issue of women's rights be
treated more extensively, to vigorous proposals that social and
economic rights be spelt out more explicitly and that the question
of access to the land receive fuller attention. We have tried to
incorporate these observations into the text set out below.
e WL L SR N M&_\&l L\Qrv@\fv»? QL)
There is accordingly nothing secret—o¥ essentially né%Zle the
document. It does not deal with issues such as the electoral
system, how Parliament should be constituted, the territorial
division of the country, the way the government should be composed
and the many other themes related to the institutional arrangements
of democracy. A Bill of Rights to some extent stands on its own.
Possibly its enforcement mechanisms have to mesh in with or be
adapted to the specific way in which government and the judiciary
are structured, but its basic principles should be capable of

incorporation into any democratic system.

We have aimed at open and accessible language. This is in the
tradition of the first great modern Bill of Rights, namely, that
contained in the Amendments to the American Constitution adopted
immediately after the Revolution against the British Crown. In our
view, a Bill of Rights should set out general principles and not
attempt to deal with each and every eventuality in advance.
Moreover, its terms should be such that any person can understand
them. It might be that other parts of the Constitution will be more
techni'call-ItheSBiliINo R RightsiisltheMChapter i NS the NCon st i tution
that should be capable of the most direct comprehension.

k\@ Q«JO»UQ \LM %\QJ\ : p\FTfV\\

§ S iR
N € AN G R \%D\ \ C\’gf&:\/ (O
e TSN R hgs vhons,
Qp\u\% %}\\m SINY/ I&A 0N EQ@TQ,SL

AT k,;c%%« 3 <5/M/ (7\;\'\(}\ Qu\ ‘Mj@\v (WK, g




law, and persons taken into custody shall immediately be informed
of the charges against them, shall have access to a legal
representative of their choice, and shall be brought before court
within 48 hours or- where that would be a Sunday or a public
holiday, on the first working day thereafter.

10. Bail shall be granted to awaiting-trial persons unless a court
rules that in the interests of Jjustice they should be kept in
custody.

11. No-one shall be deprived of liberty or subjected to other
punishment except after a fair trial in public by an independent
court.

12. Trials shall take place within a reasonable time.

13. Everyone shall be presumed innocent until proved guilty.

14. No conduct shall be punished if it was not a criminal offence
at the time of its occurrence, and no penalty shall be increased
retrospectively.

15. No-one shall be punished twice for the same offence.

16. Accused persons shall be informed in writing of the nature of
the allegations against them, and shall be given adequate time to
prepare and conduct their defence.

16. Everything that is reasonable shall be done to ensure that
accused persons understand the nature and the import of the charges
against them and of the proceedings, that they are not prejudiced
through illiteracy or lack of understanding, and that they receive
g fZelle (genielly

17. Accused persons shall have the right to challenge all evidence
presented against them, to be defended by a legal practitioner of
their choice, and if in custody, to have access to a legal
practitioner at all reasonable times.

18. If a person is unable to pay for legal representation, and the

interests of justice so require, theﬁ%tate shall provide or pay for

a competent defence.

19. No persons shall be required to give evidence against
themselves, nor, except in cases of domestic violence or abuse,
shall persons be required to give evidence against their spouses,

whether married by civil law or custom, their parents or their




children.
20. No evidence obtained through torture or cruel, inhuman or
degrading treatment shall be admissible in any proceedings.

21. Juveniles shall be separated from adult offenders.

The Right to Judicial Review

22. Any person adversely affected by an administrative or executive
act shall have the right to have the matter reviewed by an
independent court or tribunal on the grounds of abuse of authority,
going beyond the powers granted by law, bad faith, or such gross
unreasonableness in relation to the procedure or the decision as

to amount to manifest injustice.

The Right to Home Life

23. No-one shall be deprived of or removed from his or her home on
the grounds of race, colour, language, gender or creed.

24. The privacy of the home shall be respected, save that
reasonable steps shall be permitted to prevent domestic violence
or abuse.

25. People shall have the right to establish families, 1live
together with partners of their choice and to marry.

26. Marriage shall be based upon the free consent of the partners,
and spouses shall enjoy equal rilights at and during the marriage
and after its dissolution.

The Right to Privacy

27. No search or entry shall be permitted except for reasonable
cause, as prescribed by law, and as would be acceptable in an open
and democratic society.

28. Interference with private communications, spying on persons,

and the compilation and keeping of secret files about them without

their consent, shall not be permissible save as authorised by law

in circumstances that would be acceptable in an open and democratic




society.

The Right of Movement

29 .Everyone shall have the right to move freely and reside in any
part of the country, to receive a passport, travel abroad and to
emigrate or return if he or she so wishes.

The Right to Conscience

26. The right to conscience shall be inviolate, and no-one shall
be penalised for his or her beliefs.

RiEtilcle st POLITICAL RIGHTS

1. South Africa shall be a multi-party democracy in which all men

and women shall enjoy basic political rights on an equal basis.

2. Government at all levels shall be subject to the principles of

accountability to the electorate.

3. Elections shall be conducted in accordance with an electoral law
which shall make no distinction on the grounds of race, colour,
language, gender or creed.

4. Elections shall be regular, free and fair and based on universal
franchise and a common voters' roll.

5. All men and women entitled to vote shall be entitled to stand
for and occupy any position or office in any organ of government
or administration.

6. All citizens shall have the right to form and join political
parties and to campaign for social, economic and political change,

either directly or through freely chosen representatives.

Article 4. FREEDOM OF SPEECH, ASSEMBLY AND INFORMATION




1. There shall be freedom of thought, speech, expression and
opinion, including a free press which shall respect the right to
§€ply.

5& All men and women shall have the right to assemble peacefully
and without arms, and to submit petitions for the redress of
grievances and injustices.

3. All men and women shall be entitled to all the information
necessary to enable them to make effective use of their rights as

citizens or consumers.

Article 5. RIGHTS OF ASSOCIATION, RELIGION, LANGUAGE AND CULTURE
Freedom of Association

1. There shall be freedom of association, including the right to
form and join trade unions, religious, social and cultural bodies,
and to form and participate in non-governmental organisations.

Freedom of Religion

2. There shall be freedom of worship and tolerance of all

religions, and no State or official religion shall be established.

3. The institutions of religion shall be separate from thejgtate,

oUE  mengnilae)  din Bl ‘onstitution shall prevent them from
co-operating with the the_gtate with a view to furthering the
objectives of this Constitution, nor from bearing witness and
commenting on the actions of the State.

4. Places associated with religious observance shall be respected,

and no-one shall be barred from entering them on grounds of race.
Language Rights
5. The languages of South Africa are

Sindebele, Sepedi, Sesotho, Siswati, Setswana, Afrikaans, English,
Tsonga [Shangaan], Venda, Xhosa, and Zulu.
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What follows is a draft text for con51derat10n { by the membersf We
look forward to receiving the fullest commentaries possible from
the regions, so that we can amend and enrich the text before
submitting it in finalised form for consideration by the NEC. We
would appreciate comments on the overall shape and presentation of
the document as well as on the detailed clauses. If there are any
essential matters appropriate for a Bill of Rights that we have
left ou we would like to be advised of them. We hope in due
course\ to organlse, together with the ANC's allies and other

interested persons a workshop or a series of workshops on the

document.

In the meanwhile, for the information of those members anQ;amiliar

with Bills of Rights, we offer a few gc¢ \fgé specific

features of the document. Nl 4 A

. \%\r& alyiwech~ of &%\%3
In the first place, in keeping wi smos% contemporary human ri ST

chhaxrters, we do not feel that it is necessary to choose between
having freedom or having bread. We do not want freedom without
bread, nor do we want bread without freedom. We want freedom, and
we want bread. The document thus opts firmly and unequivocally for
the fundamental rights and freedoms associated with a democratic
society. Indeed, abhorrence of any form of arbitrary or oppressive
behaviour is underlined in a whole series of articles which not
only affirm the classic civil, political and 1legal rights, but
which assert the claims made in modern society for dom of
information, freedom from censorship, and freeB%%%E%ﬁﬁﬁT\gééré;Y
political files. Members will notice too that the draft proposes
the abolition of capital punishment and the ending of detention
WatEh ouEEIaa e

At the same time, the document gives considerable attention to
social, economic and educational rights. There are some lawyers who
argue that these rights should not appear in a Bill of Rights at

all, since they are not enforceable through recourse to the courts.




6. The State shall act positively to further the development of
these languages, especially in education, literature and the media,
and to prevent the use of any language or languages for the purpose
of domination or division.

7. When it is reasonable to do so, one or more of these languages
may be designated as the language to be used for defined purposes
at the national level or in any region or area where it is widely
used.

8. Subject to the availability of public and private resources, and
limitations of reasonableness, primary and secondary education
should wherever possible be offered in the language or languages
of preference of the students or their parents.

9. The State shall promote respect for all the languages spoken in
South Africa.

Creative Freedom

10. There shall be freedom of artistic activity and scientific
enquiry, without censorship, subject only to such limitations as
may be imposed by law in accordance with principles generally

accepted in open and democratic societies.

The Right to Sporting, Recreational and Cultural Activities

11. Sporting, recreational and cultural activities shall be
encouraged on a non-racial basis, drawing on the talents and
creative capacities of all South Africans, and autonomous

organisations may be established to achieve these objectives.
Arreiela 6o WORKERS' RIGHTS
1. Workers shall have the right to form and join trade unions, and

to regulate such unions without interference from the State.

2. Workers shall be free to join trade unions of their choice,

subject only to the rules of such unions and to the principles of

non-discrimination set out in this Constitution, and no worker
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contemporary human rights documents. In Europe they appear in the
Charter of Social Rights. In the Irish, Indian and Namibian
Constitutions, they appear as Directives of State Policy. Our
approach has been to identify certain needs as being so basic as
ﬁ%& constitute the foundation of human rights claims, namely,
ngi;iy%nu%éiiion, education, health, shelter, employment and a minimum
income. In South Africa, it is not just a question of dealing with
poverty such as you might find in any country, but with responding
to the social indignities and inequalities created as a direct

AV
are them as

result of State policies under apartheid. The strategy!prag ed for

achieving the realisation of these rights is 2o
human rights, and require the State to devote maximum available
resources to their progressive materialisation. In particular the
document envisages the State establishing a minimum floor of
statutongqu enforceable\rights in relation to each area. Thus,
Q¢MJV\ ﬁ’Tﬁﬁgilgn to nutrition, there can be the compulsory furnishing
of a minimum diet to child in the case of education, free and
compulsory primary educafi%&\ and a duty on local authorities to
provide access to literacy classes; in respect of shelter, there
could be the duty to furnish electricity or other forms ,of energy
as well as access to clean water for every home, aSﬁgégéégé{the
need to take account of the availability of ,alternative

accommodatio befo e orderlng eViction.
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In other words, whichever go rnment is in office, there will be

a constitutional duty progressively to expand the floor of basic
human rights in these areas. Exactly how the economy is to be
organised and how revenue is to be raised is a matter for the
parties to argue about and for the electorate to decide{u@d\-
Governments and Oppositions will come and go, but all will have to
ensure that resources are devoted to providing the minimum elements

of a decent life for all South Africans.

A second feature of the document is the attention it pays to

securing language, cultural and religious rights. Extensive




shall be victimised on account of membership of a union.

3. The right to organise and to bargain collectively on any social,
economic or other matter affecting workers' interests, shall be
guaranteed.

4. In the furtherance of these rights, trade unions shall be
entitled to reasonable access to the premises of enterprises, to
receive such information as may be reasonably necessary, and to
deduct union subscriptions where appropriate.

5. No 1law shall prevent representative trade wunions from
negotiating collective agreements binding on all workers covered
by such agreements.

6. Workers shall have the right to strike under law in pursuance
of their social and economic interests subject ,to reasonable )
limitations in respect of services the 1nterruptlon%ef w@;ch would> r
endanger the life, health or personal safety of the community or
any section of the population.

7. Workers shall have the right to peaceful picketing, subject only
to such reasonable conditions as would be acceptable 1in a
democratic society.

8. Trade unions shall have the right to participate in lawful
pelsitEilc i ac = vailtile S

9. Trade unions shall have the right to form national federations
and to affiliate to international federations.

10. Employers shall be under a duty to provide a safe, clean and
dignified work environment, and to offer reasonable pay and
holidays.

11. There shall be equal pay for equal work and equal access to
employment.

12. The State shall make provision by way of legislation for

compensation to be paid to workers injured in the course of their
employment and for benefits to be paid to unemployed or retired
workers.

13. Trade unions shall have the right to form national federations

and to affiliate to international federations

Article 7. GENDER RIGHTS




recognition is given to the right of people to organise their own
associations in keeping with the principles of a vigorous civil
society existing autonomously of the State. Bearing in mind the
importance of religion to a great many South Africans, considerable
attention is paid to the question of religious freedom. Similarly,
the question of language rights is dealt with on the basis not of
taking away language rights that already exist, but of giving
recognition to the many South African languages that have been
marginalised or recognised only in the context of Bantustans.

Thirdly, and in direct response to tgs recommendations of the ANC

in-house Seminar on Gender Rights and\the Family, the principle of
equal rights between men and women is referred to throughout the
document and not just in a special clause tacked on near the end,
and there are a number of articles which seek to protect the
constitutional right of women not to be abused or assaulted or
treated as inferior, whether in the home, or at work or in public
pllacestiaAttentiiont i sl ail soi N given tolthe/ S principle of “non=
discrimination against single-parent fam{;%%%w%r against children

born out of wedlock or on the grounds of\being gay or lesbian.
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tention is g1 —to the theme of workers'
rights. This is a complicated area in which many of the rights
claimed have to be understood against the background of anti-Union
rulings by the courts in this country and others. The opinions of

union members will be especially valuable in this area.

Fifthly, there is a special section dealing with the rights of
disabled persons which takes into account proposals made by the UDF
affiliate, Disabled Persons of South Africa.
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Sixthly, there area number of-articles on-—the rlghts J;Q
which axe drawh £ the Internatlonal Convention Oﬁ{Chl
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Seventhly, the document attempts to give an equitable framework for




1. Men and women shall enjoy equal rights in all areas of public
and private life, including employment, education and within the
family.

2. Discrimination on the grounds of gender, single parenthood,
legitimacy of birth or sexual orientation shall be unlawful.

3. Positive action shall be undertaken to overcome the disabilities
and disadvantages suffered on account of past gender
discrimination.

4. The law shall provide remedies for sexual harassment, abuse and
violence.

5. Educational institutions, the media, advertising and other
social institutions shall be under a duty to discourage sexual and

other types of stereotyping.
Article 8. DISABLED PERSONS

1. There shall be no discrimination against disabled persons.

2. Legislation shall provide for the progressive opening up of
employment opportunities for disabled men and women, for the
removal of obstacles to the enjoyment by them of public amenities
and for their integration into all areas of life.

Article 9. CHILDREN

1. All children shall have the right to a name, to health, to
security, education and equality of treatment.

2. The State shall, to the maximimum of its available resources,
seek to achieve progressively the full realisation of these rights.
gD No child shall suffer discrimination or enjoy privileges on the
grounds of race, colour, gender, language, creed, legitimacy or
the status of his or her parents.

¢Q5>;51n all proceedings concerning children, the primary

consideration shall be the best interests of the child.
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dealing with the emotive question of property rights. Since a Bill
of Rights is a document for all South Africans, and not a manifesto
\\\\QE\Efgggamme of the ANC alone, the issue has to be looked at from
all poi €EWBTWVT€;5¢in the past, successive racist governments have
trampled deliberately and relentlessly on property rights of
blacks. The question of access to land cannot be ignored. In the
Namibian Constitution the formula f Jjust compensation for
//—\—M dL 4~ NS AVCLELEV J.\\
exproprlatedjlan was used. The proposal made here is somewhat more
éﬁf’gié draws extensively on the formula used in the post-
World War 11 Constitution in West Germany which sought to reconcile
o) nsation —with —the
ImperfgﬁE”‘be;ecognidsLngnthg,publlc‘*htgre eelis 2
‘\\\ \DU Y I S} ,\M\Q\U{‘ (I NLOLM/WV(]
\ \\k)h\\r\ U\H&j{\ ﬁ\g A \Kmm K Q,\Q\Q/QA ’L(N\Uw\uw\k%«
: Elghthly, there are several clauses which deal with the 1mportance
of protecting the environment, a theme not found in older

Constitutions, but one which is achieving increasing recognition
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Ninthly, the importance of \affirmative action to overcome race and

today.

gender discrimination, and qﬁg(p051t1ve action to restructure

governmental and other institutions so as to make them more

I e
\\Egiah‘ is hlghllghtéa)

Tenthly, the limitations clause does not set out in detail the

limitations that might be imposed in relation to the exercise of

rights. Instead, the formula is used of permitting legislation ﬁfiuwﬂ

L
regulate or limit the exercise of rights to the extent’fﬁ“f\woﬁ

be acceptable in democratic societies. The question of the

suspension of rights during a state of emergency is not dealt with
in the document, since it cannot be adequately treated without
knowing what the organs of government will be [for example, who
will declare a state of emergency, the President or the Prime
Minister, and to what body would he or she be accountable ]. It
follows from the whole approach adopted in the document, however,
that any suspension of rights should be strictly contro%led with
well-defined 11m1ts and expllclt accountablllty, xQ ~JAV /k L@
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Article 10. SOCIAL, EDUCATIONAL, ECONOMIC AND WELFARE RIGHTS

General

1. All men and women have the right to enjoy basic social,
educational, economic and welfare rights.

2. The State, shall, to the maximum of its available resources,
undertake appropriate legislative and executive action in order to
achieve the progressive realisation of basic social, educational,
economic and welfare rights for the whole population.

3. Such State action shall establish standards and procedures
whereby all men, women and children are guaranteed by law a
progressively expanding floor of enforceable minimum rights, with
special attention to nutrition, shelter, health care, education and
income.

4. In order to achieve a common floor of rights for the whole
country, resources may be diverted from richer to poorer areas, and
timetables may be established for the phased extension of
legislation and minimum standards from area to area.

5. The State may collaborate with non-governmental organisations

and the private sector in achieving these goals, and may impose

appropriate responsibilities on all social and economic bodies with
a view to their materialisation.

6. In circumstances where persons are unable through lack of means
to avail themselves of facilities provided by the State, the State
shall, wherever it 1is reasonable to do so, give appropriate

assistance.
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Finally, we—wish—to draw attention \to three particular aspects of
the enforcement mechanisms; the possibility of setting up a

constitutional court, the establishment of a Human Rights

Commission and the creation of the office of Ombudsman.

There are many other aspects which members might find interesting

or contoversial. We welgome gowr co ents/ ™ g Ql)¢%&t
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A BILL OF RIGHTS FOR A DEMOCRATIC SOUTH AFRICA - WORKING DRAFT

Azeiele i, GENERAL

1. All South Africans are born free and equal in dignity and
rights.
No individual or group shall receive privileges or be subjected to
discrimination, domination or abuse on the grounds of race, colour,
language, gender, creed, political or other opinion, birth or other
status.

All men and women shall have equal protection under the law.

INAeaEiley 24 PERSONAL RIGHTS




Freedom from Hunger

7. In order to guarantee the right of freedom from hunger, the
State shall ensure the introduction of minimum standards of
nutrition throughout the country, with special emphasis on

pre-school and school feeding.

The Right to Shelter

8. In order to guarantee the right to shelter, the State shall, in
collaboration with private bodies where appropriate, dismantle
compounds, single-sex hostels and other forms of accommodation
associated with the migrant labour system, and embark upon and
encourage an extensive programme of house-building.

9. The State shall take steps to ensure that energy, access to
clean water and appropriate sewage and waste disposal are available
to every home.

10. No eviction from homes or from land shall take place without
the order of a competent court, which shall have regard to the

availability of alternative accommodation.

The Right to Education

10. In order to guarantee the right to education, the State shall,
in collaboration with non-governmental and private educational

institutions where appropriate, ensure that '

there shall be free and compulsory primary education for all, with
a school-leaving age of sixteen,
there shall be progressive expansion of access by all children as
of right to secondary education,

there shall be progressive increase 1in access to pre-school

institutions and institutes of vocational training and of higher

learning,




The Right to Life

1. Every person has the right to life.
2. Noone shall be arbitrarily deprived of his or her 1life.
3. Capital punishment is abolished and no further executions shall

take place.
The Right to Dignity

4. No-one shall be subjected to slavery, servitude or forced

labour, provided that forced labour shall not include work normally

required of someone carrying out a sentence of a courg$\military

service or national service by a conscientious objectof?Qéervices
. q ; : RN
required in the case of calamity or serious emergency,\or any work

which forms part of normal civil obligations.

5. The dignity of all persons shall be respected.

6. No-one shall be subjected to torture or cruel, inhuman or
degrading treatment or punishment.

7. Everyone shall have the right to appropriate protection by law
against violence, harassment or abuse, or the impairment of his or

her dignity.S
The Right to a Fair Trial

8.There shall be no detention without trial.
9. No persons shall be arrested or detained for any purpose other
than that of bringing them to trial on a criminal charge.

10. Arrest shall take place according to procedures laid down by




there shall be increasingly extensive facilities to enable adults
to overcome illiteracy and further their education.

19q. Education shall be directed toward the ull development of
the human personality and tﬁg sense of5§$;>§}gnity, and shall aim
at strengthening respect for human rights and fundamental freedoms,
and promoting understanding, tolerance and friendship among all

South Africans and between nations.
The Right to Health

e ordesltolquaranteclithel e ilgh el toRp o tect fonio Bl eall thEREhe
State shall establish a comprehensive national health service
linking health workers, community organisations, State
institutions, private medical schemes and individual medical
practitioners so as to provide hygiene education, preventive

medicine and health care delivery to all.
The Right to Work

12. In order to guarantee increasing enjoyment of the right to
work, the State shall, in collaborationf\with private bodies and

non-governmental institutions‘where appro riégé\ngke technical and

vocational training available to allj)| remove the barriers which
keep large sections of the population out of technical,
professional and6ganagerial positions,{and promote public and other

works with—a—vi to reducf%& unemployment.

The Right to a Minimum Income and Welfare Rights

1%, In order to guarantee the achievement of a minimum income for
all, the State shall introduce a scheme of family benefits and old
age pensions financed from general revenue.

1%. In order to guarantee the enjoyment of basic social welfare
rights, in particular unemployment benefits, compensation for
injury, superannuation or retirement pensions, the State shall, in

collaboratioﬁwwith private bodies (where appropriate, establish a

e




system of national insurance based upon contributions by employers,

employees and other interested persons.

Article 11 THE ECONOMY, LAND AND PROPERTY

1. Legislation on economic matters shall be guided by the principle
of encouraging collaboration between the State and the private,
co-operative and family sectors with a view to reducing inequality,
promoting growth and providing goods and services for the whole
population.

2. All men and women and lawfully constituted bodies are entitled
to the peaceful enjoyment of their possessions, including the right
to acquire, own, or dispose of property in any part of the country
without distinction based on race, colour, language, gender or
creed.

3. All natural resources below and above the surface area of the
land, including the air, and all forms of potential energy or
minerals in the territorial waters, the continental shelf and the
exclusive economic zone of South Africa, which are not owned by any
person at the time of coming into force of this Constitution, shall
belong to the State

4. The State shall have the right to regulate the exploitation of
natural resources, grant franchises and determine royalties,
subject to payment of appropriate compensation in the event of
interference with any lawfully vested interest.

5. The State may by legislation take steps to overcome the effects
of past statutory discrimination in relation to enjoyment of
property rights.

6. There shall be no forced removals of persons or communities from
their homes or land on the basis of race, colour, language, gender

or creed.

7f\’ No persons or legal entities shall be deprived of their

possessions except on grounds of public interest or public utility,
including the achievement of the objectives of the Constitution.
8. Any such deprivation may be effected only by or pursuant to a

law which shall provide for the nature and the extent of




compensation to be paid.

9. Compensation shall be just, taking into account the need to
establish an equitable balance between the public interest and the
interest of those affected.

10. In the case of a dispute regarding the amount of compensation
or \its mode of payment, provision shall be made for recourse to a

: ‘gtribunal, with an appeal to the courts.

11. The preceding provisions shall not be interpreted as in any way
impeding the right of the State to adopt such measures as might be
deemed necessary in any democratic society for the control, use or
acquisition of property in accordance with the general interest,

or to preserve the environment, or to regulate or curtail

monopolies or to secure the payment\\\)of taxes or other

contributions or penalties.

Article 12. ENVIRONMENTAL RIGHTS

1. The environment, including the land, the waters and the sky, are
the common heritage of the people of South Africa and of all
humanity.

2. All men and women shall have the right to a healthy and
ecologically balanced environment and the duty to defend it.

3. In order to secure this right, the State, acting through
appropriate agencies and organs shall conserve, protect and improve
the environment, and in particular :

i. prevent and control pollution of the air and waters and
degradation and erosion of the soil;

ii. have regard in local, regional and national planning to the
maintenance or creation of balanced ecological and biological areas
and to the prevention or minimising of harmful effects on the
environment;

iii. promote the rational use of natural resources, safeguarding
their capacity for renewal and ecological stability;

iv. ensure that long-term damage is not done to the environment by
industrial or other forms of waste;

v. maintain, create and develop natural reserves, parks and




recreational areas and classify and protect other sites and
landscapes so as to ensure the preservation and protection of areas
of outstanding cultural, historic and natural interest.

4. Legislation shall provide for co-operation between the State,
non-governmental organisations, local communities and individuals
in seeking to improve the environment and encourage ecologically
sensible habits in daily 1life.

5. The law shall provide for appropriate penalties and reparation
in the case of any direct and serious damage caused to the
environment, and permit the interdiction by any interested person
or by any agency established for the purpose of protecting the
environment, of any public or private activity or undertaking which
manifestly and unreasonably causes or threatens to cause

irreparable damage to the environment.

Article 17. AFFIRMATIVE ACTION

1. Nothing in the Constitution shall prevent the enactment of
legislation, or the adoption by any public or private body of
special measures of a positive kind designed to procure the
advancement and the opening up of opportunities, including access
to education, skills, employment and 1land, and the general
advancement in social, economic and cultural spheres, of men and
women who in the past have been disadvantaged by discrimination.
2. No provision of the Bill of Rights shall be construed as
derogating from or limiting in any way the general provisions of
this Article.

Article 14. POSITIVE ACTION

IEETInENiEsEactivittiesiand functioning),theNStateshalllNobserver the
principles of non-racialism and non-sexism, and encourage the same
in all public and private bodies.

2. All benefits conferred and entitlements granted by the State
shall be distributed on a non-racist and a non-sexist basis.

3. The State and all public and private bodies shall be under a




duty to prevent any form of incitement to racial, religious or
linguistic hostility and to dismantle all structures and do away
with all practices that compulsorily divide the population on
grounds of race, colour, language, or creed.

4. With a view to achieving the above, the State may enact
legislation to prohibit the circulation or possession of materials
which incite racial, ethnic, religious, gender or 1linguistic
hatred, which provoke violence, or which insult, degrade, defame
or encourage abuse of any racial, ethnic, religious, gender or
linguistic group.

5. All organs of the State at the national, regional and 1local
levels shall pursue policies and programmes aimed at redressing the
consequences of past discriminatory laws and practices, and at the
creation of a genuine non-racial democracy in South Africa.

6. Such policies shall include the implementation of programmes
aimed at achieving speedily the balanced structuring in non-racial
form of the public service, defence and police forces and the
prison service.

7. Without interfering with its independence, and with a view to
ensuring that justice is manifestly seen to be done in a non-racial
way and that the wisdom, experience and judicial skills of all
South Africans are represented on the bench, the judiciary shall
be transformed in such a way as to consist of men and women drawn
from all sectors of South African society.
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discrimination, special attention shall be paid to rectifying the

inequalities to which women in South Africa have been subjected,
and to ensuring their full, equal, effective and dignified
participation in the political, social, economic and cultural life
of the nation.

9. Legislation may be enacted requiring non-governmental
organisations and private bodies to conduct themselves 1in

accordance with the above principles.

Article 15. LIMITATIONS




1. Nothing in the Constitution shall be interpreted as implying
for any group or person the right to engage in any activity or
perform any act aimed at the destruction of any of the rights and
freedoms set forth in the the Constitution, or at their limitation
or suppression to a degree other than is authorised by the
Constitution itself.

2. Nothing in this Constitution should be interpreted as impeding
the right of the State to enact legislation regulating the manner
in which fundamental rights and freedoms shall be exercised, or
limiting such rights, provided that such regulation or limitation
is such as might be deemed necessary in an open and democratic
society.

3. Any restrictions permitted under the Constitution to fundamental
rights and freedoms shall not be applied to or used as a cover for
any purpose other than that for which they have been expressly or
by necessary implication authorised.
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fundamental right or freedom shall:

i. be of general application;

ii. not negate the essential content of the right, but simply
qualify the way that right is to be be exercised or the
circumstances in which derogation from the right is permitted;
iii. as far as practicable, identify the specific clauses of the

Constitution relied upon for the limitation of the right and the

specific clauses of the Constitution affected by the legislation;

iv.specify as precisely as possible the exact reach of the

limitation and the circumstances in which it shall apply.

Article 16 ENFORCEMENT

General

1. The fundamental rights and freedoms contained in this Bill of
Rights shall be guaranteed by the courts

2. Provision shall be made for the establishment of a
constitutional court.




3. The terms of the Bill of Rights shall be binding upon the State
and organs of government at all levels, and where appropriate, on
all social institutions and persons..

4. All persons who claim that rightsguaranteed them by the Bill of
Rights have been infringed or threatened, shall be entitled to
apply to a competent court for an order for the declaration or
enforcement of their rights, or for the restraining of any act

which impedes or threatens such rights.

5. Any law or executive or administrative act which violates the
terms of the Bill of Rights shall be invalid to the extent of such
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HUMAN RIGHTS COMMISSION )

6. Parliament shall have a special responsibility for ensuring that
the basic social, educational, economic and welfare rights set out
in this Bill of Rights are respected.

7. Parliament shall establish by 1legislation a Human Rights
Commission to promote observance of the Bill of Rights.

8. Such Commission shall have the right to establish agencies for
investigating patterns of violation of any of the terms of the Bill
of Rights and for receiving complaints and bringing proceedings in
court where appropriate.

9. The Commission shall monitor proposed legislation with a view
to reporting to Parliament on its impact on the realisation of the
rights set out in the Bill of Rights.

OMBUDSMAN

10. With a view to ensuring that all functions and duties under the

Constitution are carried out in a fair way with due respect for the




rights and sentiments of those affected, the office of Ombudsman
shall be created.

11. The Ombudsman shall be independent in the carrying out of his
or her functions and may open offices in different parts of the
country.

12. The Ombudsman shall receive and investigate complaints from
members of the public concerning abuse of power or unfair,
insensitive, capricious, harsh, discourteous or unduly delayed
treatment of any person by any official of government at national,
regional or local level, or any attempt by such official to extort
benefits or corruptly to receive favours.

13. In accordance with his or her findings, the Ombudsman may
initiate legal proceedings, refer the matter for prosecution,
negotiate a compromise, or make a report to the department or organ
concerned containing recommendations with a view to remedying the
improper conduct, preventing repetition, and, where appropriate,
making amends, including compensation.

14. Recourse to the Human Rights Commission or to the Ombudsman

shall not oust the jurisdiction of the courts to hear any matter.

EMERGENCIES

63. In time of war, national disaster or grave public emergency
or danger threatening the life of the nation or the democratic

constitutional order, the President may by proclamation declare

a temporary suspension of certain provisions of the Constitution

law and the adoption of special emergency measures to deal withz




