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Dear 201a

Nathaniel Masemoia's 1etter to you was copied to me and I received it
this morning. As the teiephone reception in Lusaka is rather erratic
(I have tried a couple of times today), I am faxing this response to
Nathanieiis intervention.

It is quite Clear from the statements that Gerrit Viijoen has made in
the iast month that their priority is to arrive at a constitutional
arrangement in advance of an eieotion which, from the latest briefing
to South African iawyers 1ast week wou1d be in the form of a
referendum of all groups. They persistentiy reject the idea ofia
constituent assembiy because the regime wants the constitution to be
accepted by a11 parties in advance of such an eiection, with the

regime piaying the centrai or determining roie in the adoption of
particuIar options.

It is therefore clear to me that the work of the Constitutionai
Committee has to be acceierated and much greater urgency shown in
terms of research, reports and assistance. I am not sure whether there

is any profit in meeting in the way we did in Cape Town as it was
simpiy a re-hash of the May Lusaka meeting with verbai reports being
made. We ought not to move to a more professionai mode of work and you
ought to insist that chairs of the Commissions provide progress
reports so that discussions can take piace in advance of any future
meeting of the Constitutional Committee.

My principai objection to giving priority to the drafting of a
constitution is that the actual provisions of such a document are the
resu1t of choosing one or another option. The choice of such an option
is the resuit of a poiiticai decision. In order to make such a Choice,
we ought to be oiear about the issues and what is invoIved.

I wi11 try to ooncretise this by giving an exampie. Nathaniei's
Commission deais with the economy. One of the important matters we
have to discuss is the way in which property is to be protected under
the Constitution, if at ail. The Constitutionai Guidelines provide
some assistance; the regimeis Law Commission Biii of Rights not oniy 



entrenches aTT property rights but extends this concept to contractual
rights, resuTting in what ATbie has caTTed the iprivatisation of
apartheid'. We ought therefore to be armed with a document which
traces the resuTt of choosing the US Supreme Court approach to
property rights, the European Convention system and other approaches.
We ought also to be clear about what property rights shoqu invite
compensation if there is nationaTisation and the extent of such
compensation.

There can be many other exampTes, especiaTiy in reiation to what
poTiticaT order is to be adopted and the kind of human rights we want
to be entrenched. Nothing is seTf-evident in these areas. We ought
aTso to give serious consideration to the way the ConstitutionaT
Committee will service the Task Force on Negotiations which, I
understand, the NEC has aTready set up.

The Tessons of Namibia shoqu be Tooked at carefuTTy. SWAPO had a
prepared constitution which they submitted to the working group set
up by the NationaT AssembTy after the November 1989 eTections. The
initiaT stage of fuTT-bTown negotiations soon deteriorated to
responses governed by the need for crisis-manaqement whereby SWAPO
accepted counter-proposais simpTy to reach an agreement. This became
very evident with the decision that March Zist shoqu be Independence
Day and agreement nag to be reached before that day. This is no way
to adopt a Constitution. The peopie were totaTTy ignored in this
exercise.

The other major objection to drafting a Constitution without reference
to our constituencies is that our work wi11 have to be conducted in
conditions of secrecy. Leaks are inevitabTe and they wi11 Teave a sour
taste in the mouths of peopTe Tike COSATU, the UDF and other
'internai' forces whom we cannot consuTt at this stage.

I propose, therefore, that the foTTowing approach be urgently
considered by you:

(1) that the Chairs of the Commissions be required to produce
reports with proposaTs for the way in which constitutionaT
provisions be identified in their area;

that we work out our reTationship with the Task Force on
Negotiations and on our own role;

that we identify specific areas of cruciaT poTiticaT
importance in reTation to the Constitution and ask our own
experts as to how we shoqu deaT with them;

that no decision be taken about actuaTTy drafting a
ConstitutionaT document untiT you have consuTted the NEC, 



fo11owing soundings with the people inside the country.

Fina11y, I suggest that whatever we have written shou1d be exchanged

among ourselves so that we have a C1earer understanding ourse1ves of

our own views.

I hope that this response to Nathaniel W111 generate a debate among

ourseres and I 100k forward to your views.

with best wishes

Yours sincere1y

H;0A/

Kader Asma1

 


