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The Transitional Executive Council will be established
to reflecrt Multi-party character, which will include
TBVC States representatives to participate uncondi-

tionally.

The TEC will be vested with effective executive powers

sufficient ro fulfil its terms of reference,

[t will have Sub-councils which will be given specific
responsibilities in relation to areas of parcticular

concern,

TEC will have access to all information which may be
required by it for the purpose of exercising its func-

ztions.

TEC will be able to delegate powers to the Sub-councils.
The following Sub-councils should be established.

regional and Lucel Government.
Finance,

Law and Order.

Defence.

Foreign Affairs,
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MEMORANDUM
PLANNING COMMITTEE
MULTI - PARTY NEGOTIATIONS

FROM: NATAL INDIAN CONGRESS

TRANSVAAL INDIAN CONGRESS

DATE: 13 MAY 1993

SUBMISSIONS TO TECHNICAL COMMITTEE

We refer to the circular from the Planning Committee dated 11 May 1993
inviting participants to make submissions to the Technical Committee (TC).

At this stage we wish to submit an outline of our submissions to the TC’s. Our
submissions will be made to the following TC’s.

Violence, Constitutional Matters, Fundamental Rights During the Transition,
Transitional Executive Council.

The following is an outline of our submissions to the above mentioned
Technical Committees:-

VIOLENCE

*  Causes of Criminal and Political Violence
* Mechanisms to Combat Violence
*  Mechanisms for an Anti-Crime Coalition
’ Mechanisms for Community Policing
*  Mecchanisms to Combat Political Violence
National Peace Accord
Joint Control
Improving Policing Resources
Retraining of Police
Independent Monitoring of Investigations.
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CONSTITUTIONAL MATTERS

Form of state:  Central & Regional Government
Constitutional Principles:

* Affirmative action

*  “Minority Rights”

.*  Other Constitutional Matters

FUNDAMENTAL RIGHTS DURING THE TRANSITION

TRANSITIONAL EXECUTIVE COUNCIL

Additions to the Terms of Reference:  a) Levelling the Playing Field

b) Creating a Climate of Free Politi-
cal Activity

Composition
Sub-Councils: to include Education
Decision Making
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REPORT OF THE GENDER ADVISORY COMMITTEE TO CODESA 2

Due t0 caormous public pressure about the lack of represeatation at CODESA of women. wno form 33 % of
the population. and subsequent suggestions and submussions by women's orgamusations. poistical parties and other
drgamisauions. the Management Commuttee of CODESA decided to form the Gender Advisory Commuttee. ~he
GAC is a subcommurtee of the Managemeat Comumuttee charged with the special task of iooking 1oto the T=rms
of Reference, cunutes and decisions of each of the Working Groups, and those of the Management Commurtze,
and advisung oa their geader implications. All CODESA participants have so far seat representatives (o the GAC
with the exception of the Bophuthatswana and Venda Governmeants.

The GAC met for the first ime on 6 Apnl and has diligently studied the Terms of Reference. munutes and most
of the decisions already taken by the Working Groups as well as wternal and external submussions from
women's organusations and poiitical parties, with an unusual spunt of umity. The GAC has reached :onsensus
00 many 1ssues. but consensus was not reached onm others.

CONAVENT IO By e

"My 1®



RECOMMENDATIONS AND ADVICE ON THE GENDER IMPLICATIONS OF [SSUES
..RAISED N WORKING GROLP 01

1.3

The Free Political Participation of Women

Noting the Terms of Refereace of Working Group O1. [tems 1.1.4 (k). 'p) and (0), :he GAC
racomupends the following:

[.1.1  The nghts of access of women to public facilities and meeting veoues sbould =e
snsured. as should their nght to meet with political orgamsations. Tws
recommendation IS necessary so that women can participate without fear and on an
2qual footing n the political process.

1.1.2  The nght of access of political organisations to public facilities. and their nght to
meet with potential voters, i1s meaningless uniess women may participate o the
democratic process on an equal footing without fear of public or pnvate harassment
and wntimudation.

[.1.3  That the roles meationed here (Item 1.1.4 (0) of the Terms of Refereace of Working
Group 1) concermung educative and informative campaigns shouid be broadened 10
inciude specific educational campaigns nformuing women of. water alia. thewr ngnt to
vote, particularly in areas where women are unlikely t0 be reached by usual media.

Agreements on Political Intimidation and Women

With regard to the agreement reached by sub group 2 of Working Group | on the Definition
of Political lntimudation. the GAC recommends that the following additions be made (0 the
activities which would. as per the aforesaid agreemeant. be considered. in particular. as forms
of political intimidation (refer to [tem 4.2 of the Minutes of the meeting of Sub-Group 2 of
Working Group 1, 2 March):

1.2.1 To compel women. both within and outside the bome. by virtue of the “power”
vested 10 mea with whom they may associate, to adopt a particular politicai posiuoa:
or to simularly prevent womea from eagaging \n free political acuvity.

1.2.2  To use political patronage in any form that threatens or demies an individuals
political, social and economuc rights, especiaily noung that womea are frequently the
vicums of such practices.

1.2.3  To sexually harass any individual and thereby prevent him/her from the freedom of
the nght of expression/opiaion, association and movement.

With regards to item 1.3.3 above the GAC defines sexual harassment, geoeral terms. as
sexual advances without express consent. including innuendos or language of a defamatory or
offensive nature. in all spberes, including political, social and ecopomuc life and 10 the media.

Agmnemsofthclnwrpmﬁonoﬂhﬂaﬁouﬂmumrd

With regards to agreements reached by Sub-Group 2 of Working Group | re the
implementation and wterpretation of the National Peace Accord. the GAC recommeonds that
the following additions be made (refer to [tem 6.1.6 and [tem 6.4.1, respectiveiy, Of the
munutes of Sub-Group 2 of Workung Group 1. on 7 Apni):



1.4

1.8

L: 3 That the rererence to "Business representatives” in clause T.4.4 3 of th

NPA be interpreted to inciude represeatatives from professionai ina
AO0Men s organisatons.
1.3.2 The NPA make special efforts to include representatives of relevant 'ocal

and tribal authonties as well as local women's strucrures o ail RDRC sind

LDRC strucrures.

1.3.3 With regards to item 1.4.2 above (and with specific reference 1o items
6.1.6, 6.3.2. 6.4.2, 6.5.2, 6.6.2, 6.6.3 and 6.8 of the munutes o1 :ne
meeting of WG1 SG2, 7 Apni) the GAC recommends that as part of s
input oa the interpretation and implementation of the NPA Workung Group
| recommend that women be wciuded wn ail strucrures created by the NPA,
RDRC's and LDRC's to ensure that gender impiications of all decisions and
functions of these structures, are considered.

On the Security Forces, Free Political Activity and Women

Noting that the many acts of violence commirted agaunst women allegedly by the secunty
forces are a source of grave concern. ! rec

1.4.1 any such cnme be immediately avestigated:

1.4.2  violent crime agawnst womea be treated with stncter and more sinngeat discipiary
acuon;

1.4.3  when searches of homes are conducted. women police must accompany male police:

1.4.4  the position of huigh ranking officers who are unable or unwilling 10 maintan
adequate control over their forces be urgently reviewed:

1.4.5  any peace keeping force should include women within their structures at ail levels;
1.4.6  the gender seasitivity of these f;:_m'.es (refer to item 1.5.5) be momtored:

1.4.7  all individuals be informed of their rights with regard to the role and funcuons of
these forces (refer to item 1.5.5);

1.4.8  these forces (refer to item 1.5.5) be trained to be gender seasitive and to ensure that
they do not violate the nghts of womea.

Noting the lack of agreemeat in Working Group | over the definition of political prisoners.
00 _recommendations with regards to the gender implications of this issue could be agreed
upoa.

The GAC also recommends that any Security Force established in the country, including the
TBVC states, must begin to immediately redress race and gender imbalances both in their

composition and functionung at all levels and wtroduce s Code of Conduct and norms which
will create confidence among all the people of South Africa.

Working Group 01 Terms of Reference

The GAC proposes that [tem 1.1.4 (c) of the Terms of Refereace of Working Group 01
shouid be amended 10 read as follows:

“The amendment and/or repeal of any remaining laws mulitanng agunst free poiitical



activity ncluding the ehimunation of racial and gesder discmzupatory 'aws.”

The Media in the Transition (Recommendauon to Working Croups 1 % ©3)

The GAC recommends that Working Group | and Working Group 3 agree upon 4 politizaily
neutral [ndependent Communications Authonty whuch shail:

= :nclude gender conscious persons:

= facifitate media access 1or womea:

= monutor and discourage sexist programmes, articles and advertising:

* :ncourage non-sexist. non-discnmunatory publications:

= ansure the participation of women oa all media bodies. at all leveis:

= organse that radio and television programmes which educate women about the democratic
process and their nght to parucipate therewn without fear of wtimudaton, are prepared as a
matter of urgency
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Recommendations and Advice un the Gender Implications of the [ssues Raised in Working Group

Constitutional Principles
The GAC advises that:

2.1.1 It fully supports a Justiciable Bill of Fundamental Human Rughts to be attached to the
comstitution,

2.1.2 It fully supports the concept of a qualified Equality Clause wn the Bill of Rights and
the Coanstitution.

2.1.3 It recommends that Working Group 2 address the problem of redressing and
¢liminating gender wnequalities.
7.1.4 [t recommends to WG 2 that they take oote of the desirability of a document

contauung a set of ideals regarding gender issues. which shouid be accepted by a
furure Coastitution Making Body as a document to be used by the courts (o assist
women in claimung and exercising their nghts under the consurution and Bill of
Rughts to ensure gender equality.

2.1.5 The GAC further recommends to Working Group 02 that the Bill of Rights wnclude
some form of nghts and protection for chuldrea.

Constitutional Language

The GAC recommends that the terms “men and women" and “mea. women and chuldren” be
used wherever respectively appropnate, 1 the draftng of the Coastitution, in place of the
terms ‘people® or “persons”.

On Agreements Reached Regarding Constitutional Principles

Regarding the “Provisional Areas of Commonality that Already Exist” in Working Group 02
as adopted by the Steering Commuttes of WG 02 oo 27 Apnl, the GAC recommends the
following (refer to Documeat prepared by the Steenng Commuttee of Working Group 2 cn 27
Apni):

2.3.1 [ltem 1.1.3 should be amended to read “The diversity of laoguages, cultures
and religions will be acknowledged. withug the gog-racial and goQ-sexist
poaciples of the Constiution,”

2.3.2 ltem 1.1.7.1 should be amenlded to read “A judiciary that will be

ndependent, con-racial, imparual, gepder segsitve and gciusive of
womeg.*

2.3.3  Item 1.1.7.2 should be amended to read ‘An eatreached and justiciable

Bill/Charter of Fundameatal Rights, wiuch will protect the ngts of womeg
and cluldren.”

2.3.4 Iltem 1.2.2 should read “At esch level there shail be democrauc
represeatation, w - e v ciples.”

2.3.5 ltem 1.3.1 should read ‘A new coastirution shail provide for effective



partcipation ot qunonty political parties coasisteat with democracy. non-
racialism and non-sexism”

Constitution Making Body/Process

(]

41

4.2

4.3

44

4.5

The GAC recommends that when drawwng up the zlectoral procedures. methods
should be sought to ¢encourage full participation of women. Thus shouid appiy to oeth
encouragung women (o exercise their political nghts 10 campaign and stand tor
election as weil as to vote. These provisions would include. among others. zducation
programmes. c¢iimunation of sexual barassment (refer to item 1.3}, drawing up of
electoral lists and giving women reasonable exposure 0 the media.

The GAC strongly recommends that all parties include a fair proportion of women
n their electoral lists. [t 1s esseanal that women are evenly distnbuted withun the
lists. to ensure their inclusion n the elected body.

The GAC recommends that any commuttees set up by the Constitution Making Body
must contain an adequate number of women.

The GAC recommends that the Constitution Making Body should coasider a sub-
commurtee to momtor and raise gender issues wn the drafting of the Coastitunion and
the Bull of Rughts.

The above 4 proposals should apply to future elections at a local. regional and
natiooal government level.




. .Recommendations and Advice on the Gender Implications of the [ssues Raised in Working Group
03

il The Funding of Programmes for Women

The GAC advises that Working Group 3 reach an agreement on the pnacipie of funding and

programmes [0 ensure the meamingful parucipation . and egucation about the democratic =icctoral
process.

[n order that women be timeously informed about the franctuse. and thus enabled to participate in
intenm elections without fear of pressure or wtimudation, 1t 15 suggested that suca agresment e
=xpeditiously conciuded.

3.2 The Technical Report to the Steering Committee of Working Group 3

The GAC advises the Techmical Commuttee. Working Group 3 and its Steering Commuttes on the
following points concermung the Techmical Commuttee’s recommendations made on 27 Apnil:

3.2.1 o addition to Item 7.1 of the report:
“* Shall include women 1 its composition. ”
3.2.2  ltem 10 of the report should state:

“The transitional executive structure will be constituted by legisiation agreed to by
Codesa. will have a muiti-party character. \ncludigg women and be . . .~

3.2.3  The reference to “persons” in line |4 of [tem 10 of the report should be repiaced by
a reference (o "men and womea®.

3.2.4 Line 5 of [tem 14 of the report should read:

"Save for agreement that the TEC must have multi-party character, gcluding womea.
the precise cnitena . . .°

3.2.5 Itis also recommended that the proposed TEC shouid include a Gender Strucrure,
the exact narure of whuch 1s stll to be determuned.

33 Women and Local Government

The GAC advises that special mechanisms be created 1o promote the participation and representation
of women 1n local government strucrures, so that these structures more closely reflect the gender
composition of the popuisce.

Any projects undertaken during the life of CODESA and the [ntenm or Future Governmeats should
be aimed at the unterests of all groups un local communities including womea.

34 The Media in the Transition (Recommendation to Working Groups 01 & 03)

The GAC recommends that Working Group | and Working Group 3 agres upoa a politically seutral
[ndependeat Communications Authonty whuch shail:

* include gender conscious persoas:;

* facilitate media access for womea:
* moaitor and discourage sexist programmes, articles and adverusing;

7




zncourage non-sexist. non-discnmunatory publicauons:

= snsure the participation of women on all media bodies. at all leveis:

= organise that radio and television programmes which sducate women about the democratis
process and their ngnt 1o participate tderein without fear Of INUITUUALIOND. 4re prepared 4 4
matter of urgency

3.5 Women and the Foreign Service

Noting that South Afnca’s foreign relations have mainly been conducted bv men. as tfrom the izt2nm
government women shouid be trained. employed. promoted and recogmused 0a an ¢qual basis with men
within the diplomatic service. Any existing discnmunatory regulations and practices with respect [0
gender and race 1o South Afnca’s foreign service need to be removed.

3.6 Land and Women

The GAC wishes to place on record that go_consensus could be reached on the foilowing proposais
concernung land and womea:

Proposal 1: That Working Group 3 suggest an urgeat Commission of Eaquiry wato legislation which
prevents women's access (o0 land ownerstup o South Africa and the TBVC states. and that the resuits
of such an enquiry be immediately embodied 1n legislation.

Pl;oposal 2: That Working Group 3: (1) look iato those laws which preveat/inhibit women's ownerstup
of or access to land in South Afnica and the TBVC states, with the wntention of amending or repealing

those laws and (2) that there should be an immediate moratonum on the sale and transterral of all state
property to pnivate or corporate individuals and orgamusations.




un

General Recommendations to Codesa (to all Working Groups)
4.1 Non-Sexist Language in CODESA documentation

The GAC recommends that CODESA documents should explicitly define the word “person” is
referning to both men and women.

4.2 Gender Discriminatory Legislation

The GAC recommends the repeal of all legislation un South Africa and the TBVC states whuch
discnmunpates on the basis of race, creed or gender whuch circumscnbe and impede rree
political, economuc or social acuvity. We suggest that thus be attended to by a geperal law
asserting certain basic civil and political nghts, combined with an omnubus law repeaiing ail
legislation o accordance with a schedule of Acts to be provided by the GAC.

We advise Working Groups |, 2 .3, 4 and 5 to assist 1n the identification of such legislation.

Conclusion and The Way Forward

In conclusion. and 1 view of the short penod of time which the GAC had had at 1ts disposal. the GAC
wishes to point out that. as of 7 May, proposals and recommendations on the proceedings of Working
Group 4 and 5 have not yet been formulated. and that there are certaun areas o other Working Groups
on which consensus has not vet been reached. The GAC would also wish to look at preseat
discnmunatory legislation which needs to be repealed or amended. The GAC theretore recommends
that 1t continues with its work after CODESA [I both in terms of uncompleted work. feed-back on its
submussions from the relevant Working Groups and forthcomung agreements emanating from the
vanous Working Groups and commuttees.
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INYANDZA NATIONAT, MOVEMENT 'S
SUBMTSSTION ;ggi"ITiIE TECHNTICATL,
OOMMITTEE ON TRANSTTITIONAT.
EXECIUTIVE OOUNCIT,

A transitional executi{ve structure will be constituted by
legislation agreed upon at the Multi~Party Forum. It will have
a2 multi-party character vested with effective executive powers.
The structure will include a council hereafter referred to as
the Transit{onal Executive Council (TEC) . The TEC will have
sub-councils which will be given specific responsibilities in
relation to areas of particular concern during stage one of the

transition.

Regional governments will be considered to include previncial
administration, self-governing territories and TBVC states
which will have elected to co-operate and work within the

transitional executive structure.

Provision will be made Ffor the application of the following

sub-councils:

1 Regional & Local government .
2. Finance.
3 Law and Order, Stability and Security.

4. Defence.

5. Foreign Affalrs.
6. Elections.
REGIONALISM

The critical {ssue in any framework for regional government is

the relationship between, on one hand, regional and central
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government and, on the other hand, regional and local government.
Regional government will be empowered to exercise a law-making and
executive power 1in relation to the areas listed hereunder, provided
that regional legislation will have no force where it is repugnant to

national laws. Accordingly, in regard to its legislative and

executive powers, the central state shall have concurrent and

overriding jurisdiction.

Regional governments shall have the powers to implement and
administer national policy and legislation, when empowered by
national legislation to do so. The areas designated as likely areas

of regional government are the following:

(i) the imposition of taxes in accordance with a national policy;

(i1) educaticn, other than tertiary education;

(iii) health services, including hospitals:

(iv) welfare;

(v) housing;

(vi) transport, including harbours, airports and roads;

(vii) markets,

(viti) works;

(ix) traffic control;

(%) envircnment ;

(x1) industrial and other development within the region;

(xit) gambling,

(x1ii1} town and regional planning;

(xiv) imposition of punishment by fine, imprisonment or other
sanctions for the contravention of any laws of the regions;
and

(xv) all other matters delegated to it by Acts of Parliament.
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CORCURRENT AND OVERRIDING JURISDICTION

The regions would be entitled to enact laws dealing with any aspect

of the areas specified, provided that the provisions of such

legislation are not repugnant to national legislation.

ORIGINAL POWERS

The powers of the regions will be original in the sense that they
would be conferred on the regions by the constitution, not by statute

or government .

EXCLUSIVE JURISDICTION

In respect of all matters not expressly specified the central state

will have exclusive jurisdiction to make laws.

DELEGATED POWERS

The region will be able to administer and implement national policy
where empowered to do so by naticnal legislation which may delegate
both legislative and executive functions even 1in respect of

non-specified matters.

RESIDUAL POWERS AT THE CENTRE

The regions would not have any residual powers.
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POWER TO COMPFEL FPERFORMANCE

The central state can {mplement national policy within a region -

even or especially when a region refuses to implement national policy

when legislation authorises the regions to do so.

MULTI-LEVEL JURISDICTION OVER SPECIFIED MATTERS

In relation to specified matters, all three levels cf government may
have legitimate interest and could perform some functions more
appropriately than any of the other two levels. Thus in both Health
as well as Education, there may be national policy regarding
qualifications, access and funding. Regional government may be
concerned with the locations of facilities and the management of
resources. Local government/authorities are the appropriate bodies
to regulate and supervise the provision of services by hospitals and
schools. Indeed, there may be even a 4th level of function, e.g.
those performed by parents at the level of the educational

institution.

LOCAL GOVERNMENT

There are two options here. On the one hand, it could be proposed
that the law dealing with local government be 1in the form of a
national statute. On the other hand, it may be possible to entrench
local gevernment in the constitution. This would protect some of

thelr powers from the central state and the regions.
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FUNCTIONS DEEMED INAPPROPRIATE FOR REGIONAL GOVERNMENT

The document presented at the South African Conference on Federalism
places the adeinistration of Jjustice, law and erder, mining,
commerce, land and agriculture within the competence of regions.
This 1is unacceptable. These are clearly matters which fall within

the ambit of the central government.
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MULTIFARTY NEGDTIATION FROCESS

TECHNICAL SUE-COMMITTEE GN TRANSITIONAL EXECUTIVE COUNCILS

FOSITIGCN OF THE INEATHA FREEDOM FARTY

WORLD TRADE CENTRE : 18 MAY 1993

Farty participated in discussions

and II amd argusd Trom

take of negotiations, the IFF was preparad

in return Tor concessicons mades in its favour.

IFF  =supported the notion a

on & clear groviso that nothing would b

cablish tranzitionary mechanisms until an int

LNt TErim Zonstlitutior

Tinalised by CODESA and until a t of constitution

Nad been agresd to which would come binding on  the

tion making body.

concession was further motivated for the IFF by Working Group

agreements that boundaries, powers and struciturss

would be Finalisesd and entrenched in th

process

election would be held.

The IFF remains convinced that a single phase transitionary process

is required and is adamantly opposed to what it perceives to be the

threats to constitutionality by the establishment of Transitionary




I

iy

#acutive Councils which could =2rode the due process of government

under a constitution.

=
)

= g
1]
-1

F  warns against attempts to move towards ftransiticnary

structures by stealth in the form of establishing all the neces=zary

mechaniz=ms for a tramsitional covernment prior to s=2ttling th2 form

cof GState and prior to full agreements about the nature of the

political ‘dispensation to be introducad through the transitional
<

mechanisms.

Thme IFF therefore insists that the work of the Technical Committes

on fransitional Exgcutive Councils should be suspEnded uwuntil

onc=2 the form of State2 has been clarified will it be possibls  to

determine the stages and phassszs of the orocsss of %

i
m
]
ui
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1
B
3
L
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[
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The d=termination of the process is a necsssEary pre—-condition  fTor
any Turther discussion on the purposes, rola2 and powers of the

ransitional Exscutive Councils.
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SURMISSIONS OF THE INTARDO YESIZWE PARTY TO THE TECHNICAL
COMMTTTEEE ON THE TRANSITIONAL EXECUTIVE COUNCIL.

Transitional Executive Council arises
from the itical playing field with a view to
removing all imp i ivi i
preparation for the hold

In view of the fact that the appointment of the TEC is not
accompanied with the dissoiution of the now existing Parliament
of the RSA and the other administrations, it becomes important
that the position or status of the TEC and its sub-councils
vis-a-vis the RSA Parliament, the different departments of state
and the other administrations be clearly stipulated. It
therefore becomes extremely important for the mandate, powers,
functions and authority of the TEC and its sub-councils to be
clearly defined.

The need for the levelling of the political playing field in
preparation for the holding of free and fair elections is a
genuine and dire need to the masses of South Africa who have been
Qenied the right to vote and put at the back of the political
arena for so long. With the mammoth burden facing the TEC, this
body, together with its sub-councils should therefore be given
over-riding powers.

The TEC and its sub-councils canpnot perform its duties, nor
exercise its powers in an advisory capacity as this will
Frustrate the very purpose for which it was established and
turn it into a mute, tooth~less watch-dog.

rhe TEC should be a body clothed with authority, and its
decisions must be binding upon the Parliament, departments of
state and administrations concerned. It must be able to
over-rule any decision of the Parliament, departments of state
and administrations, with powers to prescribe to these bodies

on matters falling within its jurisdiction in accerdance with

+he epabling act. The TEC will therefore not only have the

same status as Cabinet, but will also have powers to over-rule
Cabinet and Parliament on matters falling within its mandate.

Finally, in order to enable the TEC to perform its duties
correctly, not only its powers should be out-lined, but
also the method for the implementation of these powers.
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MEMORANDUM
TO . THEPLANNING commr‘:e OF THE NEGOTIAJING COUNCIL
FROM . TRANSVAAL INDIAN [ONGRESS / NATAL DURBAN
: CONGRESS - .. |
DATE  : 19 MAY 1993 ‘i
RE . SUBMISSIONS TO THE TECHNICAL COMMIJTEE ON THE

TRANSITIONAL EXECUTIVE COUNCIL (TEC) TND TS SUB-

COUNCILS

1

]
1
¢

1. The proposals of the NIC/TIC on the Tansitional Executive €ouncil and its

sub-counci's are based on the transitiq

hereto.
2. P_L!RPQgg
v 3 G in terms of the NIC/TIC scenari

n process outlined injAnnexure "A"

p for the transition itjis viwal that a

Transitional Executive CouncilJi and its various sv.r.\—councils be

established by mid-1933.

Rl The purpose of the Transitional

Executive Council woLid be to :
l 1

: i :
{a)  create a climate for freegpolitical activity thrqughout South

Africa.

|
{

{b) create the conditions for a fair and free electiogs.
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(c) levelling the political playing fields.

3 = NCI !
j 5
a1, Sub-councils should be established for the following
; i .
3:1:0: Defence; 1 :
|
3.1.2. Law and order and security; i
3.1.3. | Finance; l
3.1.4. Regional and local goverfment;
1 '!
3.1:8. Foreign affairs. '!

4. POWERS OF THE TRANSITIONAL EXECUTIVE COUNCL AND SUB.

4.1. Both the Transitional Executive|Council and its sub-gouncils should

have full executive powers in r#spect of the matter1 referred to m

paragraph 3 above.

4,2, The State President, Cabinet Ministers and officers upder the Sout

SRS <o G
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African government and other administrations shall onfy act in respect
i : -'
of these matters with the prior approval of the Transitjonal Executive

Council and its sub-councils.

|

4.3. The Transitional Executive Coungil and its sub-councilp shall have full
! i |
i i {
access to all information and pdrsonriel relevant to the matrters in 3
i
above.

4.4, The Transitional Executive Coungil and its sub-councilg may in'tarvené
in respect of any matter other!than those in 3 eboye should such
matter, in their view, affect issges in paragraph 2.2, bbove.

5. E;ELATiONS_IﬁP TQ SOUTH AFRICAN *ABINE‘T ‘§

£ 1|

5.1. The Transitional Executive Council shall have Cabinet $tatus and shall
be empowered to intarvene in elevant matters in adcordance with
powaers in pdragraph 4 above. "'

6. 1ON

.1, Decisions in tha Transitional Egecutive Council shaliibe taken by a

5 1
two-thirds (2/3) majority. j




i
| |
i Pagefil
6.2. Disputes shall be referred to the Transitional Executjve Council for
adjudication. :
|
|
'
i
!
_I i
i
|
i
| |
|
|
|




D20

Proposal for submission by the African National Congress to the
Technical Sub-committee on Ceastituticnal -Issues | — ( _

l?«\*‘\aj

Terms of reference for Sub-council on Local and Regional
Government

The Sub council should exercise executive jurisdiction over the
existing provincial administrations, self-governing territories,
TBVC states, and relevant government departments (ie. Departments
of Foreign Affairs, Finance, Regional and Local Government, and
Land Affairs).

A set of committees should be established by the sub-council to
deal, inter alia, with the following issues:

* Finance: Co-ordination and review of 93/94 budgets,
and any additional budgetary appropriations;

* Land: Alienation, allocation and transfers;

* Administration: Reorganisation of administrative
structures and processes, personnel and training;
review of strategic plans

* Services: eg. planning, health, housing,
infrastructure, education, transportation, to ensure
continuity, co-ordination and provision of services;

The committees should deal with the above issues at both regional
and local levels, where appropriate.

The aim of the committees, and the sub-council as a whole, is to
give effect to multi-party joint control over certain key areas,
in .rder to level the playing fields prior to elections. The sub-
council, and its committees, would cease to operate after
national elections for a constituent assembly, and an interim
government of national unity.

Terms of reference for the committees:
* Review existing statutory proposals and legislation;

* Initiate proposals for legislation, budgets,
restructuring of administrations;

* Supervise any transitional measures being introduced;

In respect of local government in particular, the sub-council
should have the following terms of reference:

* Address the current crisis of local government,
particularly the collapse of services in certain
areas, and the shortfall of finances;

* Supervise the appointment of interim structures for
the pre-interim period;

-



Create the necessary conditions for local government
elections to take place, after the naticnal elections;

Liase directly with, and take proposals from, the
Local Government Negotiation Forum on proposals for
electoral systems, boundary demarcation processes,
voter registration, and the structure, powers and
functions of interim local government;

Establish a representative local government
demarcation board to demarcate non-racial local
government boundaries for elected interim local
government structures;



D21

L AN P

PROPOSED TERMS OF REFERENCE FOR TEC SUB-COUNCIL ON DEFENCE PAGE 1

AnC

PROPOSED TERMS OF REFERENCE FOR TEC
. SUB-COUNCIL ON DEFENCE

MANDATE

Working Group 3 of Codesa proposed N iollowing broed mancate for the subD-
council on defence:

This sub-council wiil acguaint itseif with developmenis concerning ceience
z2nd military formauons at zll leveis of government (cenzral, regional or loczl)
=nd concerning &il other paricipants in the TEC: it wiil 12ke steps 10 icentify
and promorte 2il deveiopments in tnis field wnich in 118 opinion may impact
szvouraply uoon the levelling of the playing fieids &nd free poiitical
pamciaation,"and the creation as {ar és possidle of 3 ciimate of peace and
stapility; it will 1gke s1eps 10 idenuiy and 10 prevent within its powers &ll
geveiopments in tnis sield which in its opinion will impact zdversely uoon
peace and stebility, -he levelling of the piaying sields, f{ree poiiticel
narticipation or e transition 10 cemocrecy.

SPECIFIC POWERS

The TEC snall ceiegaie 10 1N€ sup-councii the following powwers 10 enzbie it 1o fulfil
its mandate. Decisions of tne sub-counci snail te subject 10 confirmetion of
=mendment by 1he TEL.

7 Executive authority

—he sub-council shali require government zng other particiognis In iNe T=C 0
supmit &il decisions related to miiitery cevelopments {or its consideration &nd
zpproval.

The sub-council shall have 1ne further power to require covernment oOf other
narticipants in e TEC mot 10 proceead witn ny military geve:0pment which, in its
opinion, wiil uncermine or of jugice tne cojeciives outlined in 1ts Mmancale.
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Such developments shall be construed as including proposed legislation on
defence; the restructuring of miiitary formations; the formuiation of buagets; the
appointment of officers to tne General Staff; the manufacture and procurement of
weaponry; strategic pianning; training; and any otner mater reiated 10 the mandate
of the sub-council.

The State Security Council SSC and zll structures flowing from the National
Security Management System NSMS, including the Joint Monitoring Committees
_MC should be disbanded. It would be tne task of the Joint Inteliigence Structures
<o verify this. In so far s there &re any asuthorised intelligence siructures
connected to the SADF, the above provisions shall aiso apply.

i Review of legisiation

—he sub-council shall have the power 0 review and suspend existing legisiation
reiated to defence and military formeations.

3 Deployment of military formations

The role of the SADF shail be to protect the borders of South Africa acainst
‘oreign aggression. The SADF snall not have an internal brief. The sub-councii shall
be responsible for advising the TEC on the circumstances under which a miiitary
‘ormation of government or any pariicipant in ine TEC may be ceployed in &n
ooerational capacity.

The government and other particioants in the TEC shall be required 10 submit 10 the
sub-council for its consiceration any prooosal 10 ceploy a miiitary formation in an
operational capacity, and shall not undertzke such ceployment without ine
zpproval of the TEC.

4, Control of military formations

The sub-councii shall have the power to order any military formation of government
or any participant in the TEC to take stability, the levelling of the playing fieids, the
creation of a climate conducive to iree and fair elections or free political activity.
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-

5. Code of Conduct

The sub-cauncil shall have the power 70 formulate a Code of Conduct whnich snell
oe binding on ail mempers of miiitary formations of covernment &nd oiner
participants in the TEC. It shall t2ke into account the code of concuct being
deveioped for the SADF through the structures of the National Peace Accera.

-

o. Access to information

The sub-council shall have unrestricied access 10 all information which concerns
cefence ana military formations of covernment and other participants in the T=C.

0 Complaints

The sub-council shall have ne power 10 hear compiaints concerning military
{prmations of government and other camicipants in the TEC from the Independent
Siectorai Commission, ine Goidstone Commission, Nationzl Peace Accerd
structures, the TEC and any panicipant in the TeC.

8. Investigation
The sub-councii shall have the power 10 investigaie or order tne investication of
Ny matier whnicr reiaies 10 its mancaie. 1his power snall inclugde ke cower 10
search premises, 1o seize COCUMENRIS &Nd 10 subDoena Dersons 10 give evicence
betfore it unger c&in.

2. Disciplinary Powers

If, 2iter tmorougn investigation, the sud-council is of the ooinion that
of a2 miiitary iormation of the government of any participant inthe ¥
serious misconduct. it shall have ine power 10 12ke zpproprit
measures.

ny member
s cuiity of

c
ciolinary

gis

(D

Serious misconduct by 8 member of & miiitary formation shall be construed as the
instigation or commission of unigwitl violence: the opbstruction of the ooerauon of
-me suD-councii or tne T=C; a3 vioigucn of tne Code of Concuct or any oIner
zctivity 1ntenced o uncermine f{ree poiiticel parucipation or tne transition 10
cemocracy. f

- -~
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Appropriate disciplinary measures shall inciude the censure or the suspension or
dismissal of the member concerned from the military formation concerned.

The sub-council shall also have the power to recommend that criminal proceedings
be instituted against the member concerned.

The sub-council shall have the further power to investigate tne military unit of a
member found guiity of serious misconduct.

10. Planning for the new Defence Force

The sub-council shall have the power 1o begin ine process of planning &nd
sormulating policy for the integration of armed forces and the establishment of a
Defence Force.

11. Support for non-government military formations

The sub-council shall zllocate resources to support the welfare of members of
miiitary formations of non-government participants in the TEC.

12. Sub-Structures.

The sub-council shall have the authority 1o consultexpers, or establish committees
of experts, 10 2ssist it in administration, research, investigation, implementation or
any otner activity necessary for its effective functioning.

13. Joint Military Co-ordinating Commirtee

The sub-council shall have the power to establish a Joint Military CO-ordinating
Commitiee, comprised of senior representatives of military formations of
government &nd other paricipants in the TEC, 0 oversee and monitor the
implementation of its decisions and instructons.
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GUIDING PRINCIPLES
The sub-council shall be guided by the following principles:

" Soutir Africa shall be commitied to resolving internal and external conflict
primarily through non violent means.

¥ National security and personal security shall be sought primarily througn
giforts 10 meet the social, poiitical, economic anad cultural needs of the
people.

* South Africa shall pursue peaceful and co-operzlive relations with

neighbouring states.

= The security institutions shall be bound by the principle of civil subremacy
and snhall be subject 10 puplic scrutiny and open debate.

n The security institutions shall reflect the national and cender composition of
South African society and shall implement affirmative action programmes 10
this effect.

* , The security institutions shall be accountable and answerable 10 the public
through @ democratically eiected pariiament.

* , The security institutions shzil respect humen rights, non-racialism znd
democracy, end snall act in @ non discriminaiory manner iowerds ine
citizenry.

L4 —
-
I

ne security institutions shail be poiitically non-partisan.

CONTINUING RESPONSIBILITY FOR CONDUCT OF MILITARY FORMATIONS

Nothing in these terms of reference or the operation of the sub-council shell te
construed s detrscting in eny way from the responsidility of government and otner
participants in the TEC 10 ensure that tneir respective miiitary formztons, end the
mempers thereof, comply with tne Coce of Conduct and other-wise conduct
themselves in @ manner conducive 1o the fulfillment of the mandate of the TEC.
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SUBMISSION BY THE AFRICAN NATIONAL CONGRESS TO THE TECHNICAL SUB
COMMITTEE ON CONSEIFUTIONATISSHES

T.ES
MAY 19, 1993

RESTRUCTURING LOCAL GOVERNMENT POLITICAL, FINANCIAL AND
ADMINISTRATIVE STRUCTURES DURING THE PRE-INTERIM PERIOD

1. Introduction

This submission is based on a framework that has been adopted by working group one
(Legal and Constitutional) of the Local government Negotiation Forum (LGNF), and
incorporates the proposals presented by the non-statutory delegation to the LGNF.

This proposal is located within the following understanding of the timeframes and
process of the transition to democracy in South Africa.

The ‘interim phase’ begins with elections for the establishment of a Constituent
Assembly/ Constitution-making body (CA) and an Interim Government of National
Unity (IGNU). The interim phase ends when the CA has completed its work, and the
IGNU is replaced following elections on the basis of a new constitution.

The period prior to these elections is defined as the pre-interim or pre-elections
phase, during which the Transitional Executive Council (TEC) and the sub-councils
are established.

Z. What is our conception of the process of transition for local government?

The removal of apartheid at local government level cannot take place in isolation
- from a national framework.

There is a need for interim local government structures to address the crisis of local
government. However, interim local government structures should be consistent with
constitutional principles adopted at CODESA. Local government restructuring should
not be used as a means to delink the local transition from the national constitutional
process. Our concern is that such delinking will result in pre-empting certain key
constitutional issues, and finalise the local government system during the interim
period.

Having said this, while the process of local government transition is to some extent
dependent on, and will need to be co-ordinated with national multi-party negotiations,
delays in such negotiations should not prevent the introduction of pre-interim
measures at local government level.
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In terms of local government restructuring, what do we want to achieve during

the pre-interim period, i.e. in the period prior to elections for interim local
government?

The pre-interim period must address the crisis of service provision at the local level.
The immediate aim should be to ensure that municipal services are properly provided
during-the interim period. In addition, all residents should pay for services received.

In order to address these related issues, six specific problem areas need to be
addressed during the pre-interim phase:

*

Legitimacy

Interim local government structures, that are more widely acceptable, need to
be put in place as part of the solution to the services and the payments
problem.

Arrears

The writing off of arrears is a key issue for all parties to resolve in order to
move towards better service delivery and resumption of payments.

Quantity and quality of services

A system of measurable improvements in the quantity and quality of services
needs to be introduced during the pre-interim phase. This system needs to
produce clear results that are visible to all residents.

Maintenance of services

Services, once provided, need to be properly maintained. Existing Black Local
Authority administrations are not in a position to maintain services to a
sufficient standard, and agency agreements with neighbouring local authorities
have only provided short-term relief to the problem. This problem needs to
be addressed through the introduction of new interim administrative
arrangements.

Affordability
There are two parts to this problem.
Firstly, as long as tariffs for services are calculated on the basis of segregated

unviable budgets (as is the current case with BLASs), the general criteria of
affordability will be very difficult to achieve. Therefore, single budgetary
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processes, on the basis of ‘one city, one tax base’ need to be introduced.

Secondly, there are large number who are unable to afford the cost of even
minimum levels of services. Interim tariff mechanisms, including internal
subsidisation and other measures need to be put in place in order to address
the issue of affordability for the very poor.

% Public Education

Many families who have not been paying charges for services have become
accustomed to use their disposable income in other ways. A system of public
education, that outlines and promotes a set of negotiated interim political,
financial and administrative measures, and assists families with a re-budgeting
process, needs to be put in place.

The above criteria have been put forward in an attempt to resolve the problems of
services and payments during the interim period. They are based on practical
experiences of civics and other organisations of some of the shortcomings of locally-
negotiated agreements over the past three years. Interim measures need to deal with
the structural problems of local government in a far-reaching manner. The so-called
‘culture of non-payment’ is a symptom of these structural problems that needs to be
addressed. The problems of non-payment are broader than the issue of the rent
boycott.

The pre-interim phase should lay the basis for the transition to democracy at a local
level. This should include the removal of existing local government councils, and
their replacement with interim councils. The boundaries within which such structures
exercise their powers must consolidate what was previously fragmented on the basis
of race. '

Pre-interim structures should establish multi-party control over local government
resources. Such structures will enable joint responsibility and authority to be taken
by all local government stakeholders.

It is also critical that unilateral restructuring be stopped. The only effective prevention
of this is through the establishment of interim political structures.

A legal framework should be enacted to establish local negotiation forums. Local
negotiations should be encouraged as a means to ensure inclusive local involvement
in the process of local government transition.

Local forums should discuss any issue that is relevant to the running of local
government during the pre-interim and interim periods or relevant to proposals for
the establishment of new local government systems.
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Local negotiations’s will be an important and necessary component regarding the
running of local government in the pre-interim period. These forums will need to
involve local stakeholders and consensus proposals emanating from such forums
should be considered to be binding on all parties to the local forums.

Such forums should formulate proposals concerning future local government models.

Once interim structures have been elected the role of the negotiation forums will
change. Final political say regarding the running of local government and the
submission of proposals for future local government systems in the area concerned,
will be vested in the elected body.

The LGNF and local forums should begin debating final local government models,
for submission to the Constituent Assembly/ Constitution-making body.

The ANC supports the following option for the restructuring of the local
government political structures during the pre-interim period: Dis-establish
existing local government political structures (i.e. governing councils), and
replace with appointed Interim Local Councils (ILCs)

Interim local government councils: It is proposed that existing racially defined
constitutional structures be dissolved and replaced with single local government bodies
based on non-racial boundaries. These new structures will be local government
bodies legally and practically.

These temporary local government bodies will be responsible for the running of local
government in the pre-elections phase and preparing for local elections. They should
take the form of appointed Interim Local/Metropolitan/District Councils’s (ILC).

Ideally this appointment should occur after the appointment of the National
Transitional Executive Council, but delays at the national level should not stall the
appointment of ILC’s.

Powers and functions: The powers and functions of ILC’s will be based on existing
deracialised legislation or ordinances which should be amended and/or repealed and
made uniformly applicable (i.e. applicable across what were previously racially
defined local authority boundaries).

Appointment of ILC’s: Every local level negotiation forum will be required to make
recommendations for the membership of the ILC, within a certain period of time.
The ILC will be constituted on the basis of parity between statutory and non-statutory
delegations.

In addition, each ILC could be chaired by an independent chair, assisted by two
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assistant chairs (one from each delegation)

Appointment of the ILC could be by the proposed Local and Regional Government
Sub-Council if this structures is in place. In its absence, appointments could be made
by the LGNF (or a sub-committee thereof) in terms of the existing powers of
Provincial Administrators.

The sub council or the LGNF, whichever makes the appointments, should be obliged
to accept consensus proposals emerging from local forums, where they have been
established in terms of national guidelines). The regional and national structures of
the LGNF could establish deadlock breaking mechanisms to assist were local forums
cannot reach agreement.

Decision making: ILC’s should strive to make decisions on the basis of consensus,
however, the chair and assistant chairs should act as a deadlock breaking mechanism.

In the event of the ILC’s failure to reach a decision, the chair should meet with
his/her assistant chairs and act as arbitrator whose decision will be final and binding.

All ILC decisions would be required to fall within the applicable legal framework.

Finance, services and administration: Service delivery, financial and administrative
arrangements should be restructured according to the following principles:

4.5.1 Single budgets should be drawn up by unified administrations which
shall take full financial responsibility for the whole area within their
jurisdiction, under the direction of interim local authorities;

4.5.2 Services should be provided on a co-ordinated basis by unified
administrations, under the direction of interim local authorities;

Preparation for local government elections: ILC’s should begin making the
necessary preparations for elections for interim local government, in conjunction with
the LGNF and the sub-council on local and regional government. These preparations
should include voter registration and voter education.

Implications for changes to local government boundaries
The appointed interim councils should exercise control over all local government
functions on the basis of jurisdictions that cut across existing racially defined

boundaries.

Interim local government boundaries should be based on recommendations from local
negotiation forums.
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In many cases however, the demarcation of interim boundaries will be an extremely
complex process. In order to address this complexity a representative local
government boundary delimitation commission should be established to hold hearings
and make recommendations where conflicts arise within or between local, sub-
regional or metropolitan areas.

The effect of pre-interim structures must be to ensure a single authority exercises
political authority over all resources in a given single jurisdiction, based on non-racial
boundaries. This may have to be achieved in different ways in different local
contexts:

* Metropolitan regions: In order to avoid pre-emptive restructuring it will be
necessary to draw a single political boundary around the metropolitan areas.
Such boundaries could be in terms of RSC boundaries or functional criteria.
In order to achieve non-racial jurisdictions (and avoid pre-emptive
restructuring) political authority will need to be concentrated at the top.
Existing local boundaries should be used as deconcentrated administrative
boundaries under the single political authority, and resources (currently
concentrated in the white local authorities) should flow freely between the
administrative boundaries.

* Stand alone cities/towns: The process of disestablishing apartheid local
government and establishing interim single political structures, administrations
and budgets must be defined and implemented during the pre-interim and
interim periods. This is a process, and a separation of administrative and
political boundaries should be made to assist with that process.

® Rural local government: It is envisaged that interim district councils (IDCs)
be established. An option in this regard would be the establishment of strong
political IDCs, which excludes small towns within the rural district.

It is proposed that restructuring of boundaries for all three of the above categories
include homeland (self-governing and TBVC) boundaries as well.

Interim legislation

Legislation should deal with running of local government in the interim and pre-
interim periods. The legislation regarding the running of local government should be
both enabling and mandatory in character.

On the one hand measures regarding the dissolution of apartheid local government
bodies and the establishment of institutional structures and financial frameworks
aimed at improving service delivery should not be made optional. Such measures
must be mandatory.

On the other hand the broad mandatory framework should be complimented by an
enabling framework aimed at enhancing the capacity of the local structures and
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stakeholders to address issues in the pre-interim phase in a manner that is responsive
to local needs and conditions.

The legislation would need chapters on finance, administration, political structures,
electoral procedures, boundaries, service delivery, negotiation forums, national and
regional authorities as far as local government is concerned etc. The legislation will
probably need a section of general frameworks as well as chapters to deal with local
government in the self-governing territories and the TBVC states, and differing
arrangements within different local contexts will need to provided for.

Role of the Local Government Negotiation Forum (LGNF)

The LGNF is an important negotiation forum, in that it brings together many local
government stakeholders and expertise.

One of the main functions of the LGNF should be to put forward proposals for new
legislation to replace the Interim Measures for Local Government Act, 1991, and
section 28 and 29 of the Provincial and Local Authorities Affairs Amendment Act,
1992. This should be done as soon as possible, in order to address the current local
government crisis.

The LGNF should have a structured relationship with the TEC sub-council on local
and regional government.



TEC Sub council on regional and local government: proposed terms of reference

1. The sub council should exercise executive jurisdiction over the existing provincial
administrations, self-governing territories, TBVC states, and related central
government departments (e.g. Foreign Affairs, Finance, Regional and Local

Goverriment, Land Affairs).

2 A set of committees should be established by the sub-council to deal, inter alia, with
the following issues:

* Finance: Co-ordination and review of 93/94 budgets, and additional budgetary
appropriations;

* Land: Alienation, allocation and transfers;

* Administration: Reorganisation of administrative structures and processes,
personnel and training; review of strategic plans;

= Services: e.g. planning, health, housing, infrastructure, education and
transportation, to ensure continuity, co-ordination and provision of such
services;

3. The committees should deal with the above issues at both regional and local level,
where appropriate.

4. The committees should:

" Review existing statutory proposals and legislation;
4 Initiate proposals for legislation, budgets, restructuring of administrations;
* Supervise any transitional measures that are introduced by the TEC;

5. The aim of the committees, and the sub-council as a whole, is to give effect to multi-
party control over certain key areas, in order to level the playing fields prior to
elections. The sub-council, and its committees, would cease to operate after national
elections for a constituent assembly, and an interim government of national unity.

6. In respect of local government, the sub-council should have the following terms of
reference:

:; Address the current crisis of local government, particularly the collapse of

services in certain areas, and the shortfall of finances;

* Supervise the appointment of interim structures for the pre-interim period;

* Create the necessary conditions for local government elections;
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Liaise directly with the Local Government Negotiation Forum on proposals
for electoral systems, boundary demarcation processes, voter registration and
the structure, powers and functions of elected interim local government;

Establish a representative local government boundary demarcation board;
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XTIMOKO PROGRESSIVE PARTY

SUBMISSION TO THE TECHNICAL COMMITTEE ON THE D 93

TRANSITIONAL EXECUTIVE COUNCIL

16 MAY 1993

The Ximoko Progressive Party has supported the principle of a
Transitional Executive Council and Sub-Councils as the centre piece
of the Interim Government Structure preceding the period of

Transition.

However, the X.P.P is concerned at the practicability of full
deployment of such structures given the present timetable envisaged
for elections, and giver the delay of almost a year since these
structures were first contemplated by CODESA. Deployment of the full
system would arguably only be practical if some role were envisaged

for these structures in the transitional period as well.






NePJMe wUDLLDS LV Extended Page
Pzge Two
~ach member of tne T,E.C. must serve on at least
one sub—-councile
subsgitutes should not be allowed.

Full Time Sxecutives

The members of the T,E.Cs or the Sub=Councils should de reggrded
ag SXcoutives - NoO higrer c¢r lower 4+han & pember of the Cabinats

0B3J=CTIVLD

In addition to the 1items 1isted in the first report of the
maechnical Comtittee 1t is necessary to highlight the levikling of the
playing fields.,
#¥or this purpoese there should be a sub-Coureil for Social Develcopnente.
The T.2.0. Tust be empowered Yo deal with any masicr iy 4 4dn ite
opinion, trat such catiers have a negative impsct on the levelling
of the playing fields,

POWERS

_—--l*"

The legislztion muE<s clearly define how the decisions or the P .Balle
xould pe implemented,

Purthermore the T,5.C, must nave the power to cull ©o its meetings
sny political office bearer or any official in respect OF the matters
trhat it w~ould be dealing with.

CONDITION CF ULAVICE, remuneration, AlloNances, g te

All members of th ~,E.,C., and the sub=councils snould be reminerated
equslly. If a member of the T.E.C. iz a member of a statutory body or
wr official of a statutory pody rcceiving s salary from the State then
if the salury is lower than what & zember of the T.E.,C., would be
remunerated with then such & member should be paid only tne

differencc by the ?.E,C. 50 that ¢ach OLC gould be reruneratsd equally.

The N.P.P., iz of the view that the necessary drueft legislation be
prepxr-d and in order to crcate the climate of confidence the T.E.Ce
+hould Bg sxtabliched without &ny further delaye.
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Demokratiese Party, e Verdiening, Rugkinwehou, Roelandstraa 2, Kaupszad 50C1
Democrst Party, Sth Floce. Ruskin House. 2 Roeland Szreet, Cape Town 8081

NASIONALE HOOFKANTOOR
NATIONAL HEAD OFFICE

X 45-1431 B 1475, 5000  F -527
: e sl Demokratiese Party
(Rooent Democratic Party
19 May 1993 \&T ok 1
FAX
TO: TECHNICAL COMMITTEE ON THE TRANSITIONAL EXECUTIVE

COUNCIL , MULTI-PARTY NEGOTIATIONS
Faxs ©011/397-2211

FROM: DEMOCRATIC PARTY

COMMENTS ON FIRST RFPORT OF TECHNICAL COMMITTEE

We are in general agreement with the tenor of the report but
would like to make some submissions.

Page 3, paragraph 2(1)
The TEC should be composed o+ political organisations which plan
to contest the first electicn and want to ensure that it is free

and fair. The main task of the TEC 1s to monitor governments
% and administrations and it is inappropriate and illogical that
s they be part of the watchdog btody and so end up monitoring

themselves.

Page 5, paragraph 3(2) ta)
After “request” insert "and obtain®.

Page 6, paragraph 3(2) (h)
After "person" insert "or persons”.

Page 6, paragraph 4¢1) (a)

The Codesa report’s reference to ‘“regional government"” was
intended tc be a generic term which would include, inter alia,
provincial administrations, TBVC ard homelands’ governments,
regional service councils, etc. It is therafore required as
part of this sub-council’s brief.

Page 6, paragraph 4{1) (d)

There is a need for this sub-council to have its mandate
broadened to include social, economic and developmental issues
that impact on free and fair elections. The current disruptions
arising from the educaticn crisis are examples of tne potential
that exists for affecting free and fair elections = certainly
far more €0 than foreign affairs.

Page 7, Note to paragraph (3}

No party should be permitted to have more than one person on any
particular sub~council.

One Nation. One Future. Een Nasie. EenToekoms.
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Pages 8, 9 and 1E
Starting in paragraphs 5(2)(a) and (b) and (4), there are a

number of references tc ‘'governments, administratians and
participants”. This is confusing. Either the terminology in
paragrapn 2(1), i.e. ‘gover nments, administrations and
organisations" should be retained throughout, or "participants”

should be used uir 1t8 own ac governments and administrations are
also participants.

Pages 11 and 12, paragraphs 6(5) and 7(3)

The description “members” cof +the TEC appears for the first
time. Wwe suggest the terminolcgy be standardised. Possibly
using ‘'representatives on" instead of “members of" would be
better as it would tie 1n with paragraph 2(1).

We hope these comments will be useful to you in your
deliberations.

A

K M ANDREW
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4.3

4.4

MING203.WP (5)

WORKING GROUP 2\MIWUTES\2 MARCH

*The South African Government considers the question of the sutonomy of regional and local
governments 10 be & macier of principle. Therefure, *appropriate and sdequate legislative and
executive powers, duties and functions” in ihe proposed paragraph 3 Ls undersiood o indicaie
sULONOMOUS powers, duties h’ld functions. originally allocaled 10 regional and local
govemments by the Coastitution.

*The specific tunctions 10 be enurusied o e regional mud local govenment levels must be
determined according to the principle of subsidiarity, which means that a function must be
situated at the level where it may be performed oprimally.

*Since 8 function cannot be performed without the necessary financial capability, fiscal

must scccompany the allocstion of powers to the highest practicable degrve.
Where full fiscal autonomy is not practicable, the financial capability of the regional snd local
governmenis must bo suppluusiied by means of constitutionally regulated horizontal and

vertical fiscal equalization.”

The Working Group noied the ANC's disagreement with the South African Govammect's
interpretation. The Working Group also noied the ANC's statement that the following concepts
are neither implied nor rejected by clause three of the Steering Committee document:

4.2.1 Concwrrent powers

42.2 Overriding powers

423 The creation of metropolitan governments with a special stans.

The Working Group agreed oa the following formulation with regard 10 clause 3 of the
Stearing Comminee document:

4.3.1 *This meeting agrees that the draft document implies that all levels of government
will have fiscal powers defined in the constitution. This agreement s upanimous.
This agreement should be considered when the Working Group’s report is drawn
up for Codess 2.

The Working Group agreed oo the five principles contained in the Steering Commiriee
documeni  The principles are &5 foliows:

4.4.1 Government shall be structured at naiional, regional and local levels.
4.4.2 At each level there shall be democratic representation.

443 Each level of government shall have appropriate and adequate legislative :od
executive powers, duties and functions that will enable each level 1o function
effectively; such powers, duties and functions 10 de entrenched in the coastitution.

4.4.4 In addition to the powers, duties and functioas entrenched in the coastitution, each
level of government may delegate powers, duties and functioas 1o the lower Jevel
of government. '

445  The general principles of the coastitution, including the terms of te Bill/Charter
of Fundamaental Rights shall apply to each levei of government.




Chancellor, dissolve the Bundestag within twenty-one days. The
right to dissolve shall lapse as soon as the Bundestag with the
majority of its members elects another Federal Chancellor.

(2) Forty-cight hours must elapse between the motion and the
vote thereon.

Article 69 (Deputy of the Federal Chancellor)
(1) The Federal Chancellor shall appoint a Federal Minister as
his deputy.

(2) The tenure of office of the Federal Chancellor or a Federal
Minister shall end in any event on the first meeting of a new
Bundestag; the tenure of office of a Federal Minister shall ako
end on any o'her termination of the tenure of office of the Federal
Chancellor.

(%) Atihe request of the Federal President the Federal Chancellor,
or at the request of the Federal Chancellor or of the Federal
President a Federal Minister, shall be bound to continue 10 trans-
act the affairs of his office until the appoiniment of a successor.

V. LEGISLATIVE POWERS OF THE FEDERATION

Article 70 (Legialation of the Federation and the Larnder)

(1) The Lacnder shall havg_the right to legislate in so far as this
Basic Law does not confer legislative power on the Fedcration.

(2) The division of competence between the Federation and the
Laender shall be determined by the provisions of this Basic Law
concqniu exclusive and concurrent legislative powers.

Article 71 (Exciusive lagisiation of the Federation, dedinition)

In matters within the excluive legislative power of the Federation
the Lacnder shall have power to legislate only if, and to the extent
that, a fedenul law explicitly so authorizes them.

42

Article 72 (Concwrent legislation of the Federation, defirition)

(1) In métters witain concurrent legisiative powers the Laender
shall have power 10 legislate as long as, and 10 the extent that,
tho Federation does not exercise its right to legislate.

(2) The Federatior shall have the right to legislate in thess matters
1o the exient that a need for cgulation by federal legislation
cxisls bocause:

1. 2 matter cannot be effectivelr regulaied by the legidation of
individual Laender, or

2. the regulation of a matter by a Land law might prejudice the
intercsts of other Laender or of the people as a whole, or

3. the mzintenanc: of lkegal or economic unity, espedally the
mainterance of uniformity of living conditions berond the
territory of any one Land, neccssitates such regulation.

Article 72 (Excdusive legisiation, catalogue)

The Federation 3nall have exclusive power to legislae in the
folluwing martters:

1.* foreign alfairs as well as dofence including the protection
of the civilian population; ;

2. citizeaship in 'he Federation;

3. freedom of movement, passport matlers, immigratior, emigra-
tion, and extradition;

4. currexcy, money and coinage, weights and measures, as well
as the determination of staniards of time;

5. the unity of the customs aid commercial territony, treaties
on commerce and on navigition, the freedom of movement
of gcods, and 1he exchang:s of goods and payments with
foreign countries, including customs and other frontier
protection;

6, federal railroadds and air traesport ;

* As ameaded by foderal laws of 24 March 1954 (Federal Law Gazetic |
p. 45) and 24 June | 268 (Federal Lav Gazetie | p. 711).
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. the lcgal staus of pasons employed by the Federation and

by federal coporate bodics under pablic law;

. industrial preperly nights, copynghts and pubhishers’ rights;

. * co-operatia of theFederation and the Laender o matiers of

(a) criminal>olice,

(b) protecticv of the free demoaratic basic order, of the
existence and the security of th Federation or of a Laod
(protectisn Of the constitution) and

(¢) protection against efforts in the fedeml teritory which,
by the uc of force or actions in preparation for the use
of force endanger the forcign interests of the Federal
Republii of Germany,

as well as ne cstablishment of « Federal Criminal Police

Office and tc interrations! contrel of crime.

1) statistics forfederal purposes.

Article 74 (Cecarrent iegislation, cataloguc)

Concurrent lefislative powers shall exiend {0 the following

matlers:
I. civil law, cominal Luw and execution of sentences, the organt-
zation and srocedure of courts, il ¢ legal profession, notanes,
and legal a vice (Rechtsberatlung),

. registrationof births, deaths, and marnages;

. the law of ssociation and assemt-ly;

. the law relzing toessidence and establishment of aliens;

4a.** the lawrclating to weapons and expiosives;

5. the protecwon of Genman cultural treasures against rermmoval

abroad;

6. refugee anc expellee matiers;

7. public wellre;

8. citizenship n the Lacnder;

e

* As amended byfederal Lew of 28 July 1972 (Federal Law Gazelie | p. 1305).
** laseriod by fecral law of 28 July 1972 [Federal law Gazette [ p. 1305)
and amendod b) lederal 2w of 23 Auguit 1976 (Federal Law Gazetic |
p-1383).
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9. war damage anc reparations;

10.* benefits to war-disabled persons and to dependams of those
killed in the war as well as assistance to former prisoners
of war;

10a.** war graves of soldiers, graves of other victims of war and
of victims of despolism;

11. the law relating to economic matters (mining, industry, supply
of power, crafts, trades, commerce, banking, stock exchanges,
and privaie insurance);

lla *** the production and utilization of nuclear energy for
peaceful purpuscs, the construction and operation of in-
stallations serving such purposes, protection against hazaids
arising from the release of nuclear encrgy or from ionizing
radiation, ard the disposal of radioactive subslances;

12, labour law, including the legal organization of cnterprises,
protection of vorkers, employment exchanges and ageucies,
aswell as social insurance, including unemployment insurance;

13.%*** the regulition of educational and tramng grants and
the promotion «f scientific research;

14. the law reganding cxpropridtion, to the extent that matters
enumeraied in Articles 73 and 74 are concerned,

15. transfer of knd, natural resources and means of production
to public ownzsrship or other forms of publicly controlled
cconomy;

16. prevention ¢f t1e abuse of economic power;

17. promotiun of agricultural and forest production, cafeguaid-
ing of the supply of food, the importation and cxporiation of
agricultural and forest products, decp sea and coastal fishing,
and prescrvatien of the coasts;

18. real estate transactions, land law and matlers concerming

* As amended br federsl law of 16 June 1965 (Fedoral Law Garette 1
p. 513).
** [nserted by federi| luw of 16 June 1963 (Federal Law Garetie 1p. 513).
**¢ [nscsted by federnl law of 23 Docember 1959 (Federal Law Gazetse |
p. B13).
sees Ay anendad by federal law of 12 May 1969 (Federal Law Gazetie |
p. 363).
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agncultural leases, as well as housing, seitlavent and home-
sterd matters;

19. measures against human and animal discass that are com-
mulicable or otherwisc cndanger public heath, adimission (o
the medical profession and to other healil occupations or
pn;lim;. as well as trade in medicines, cumtives, narcotics,
anC poisons;

19a.* (e economic viability of hospitals and the regulation
of hospitahization fees;

20.** protection regarding the marketing of ood, drink and
tobacco, of necessilies of life, fodder, agricdiwral and forest
seeds and seedlings, and protection of plant against diseases
anc pesis, as well as the protection of animals;

21. occan and coastal shipping as well as aics (0 navigation,
wmland navigation, meteorological scrvices, sea routes, and
inlsnd waterways used for general raffic;

22.*** road traftic, motor transport, construcion and mainte-
pance of long-distance highways as well as the collection of
charges for the usc of public highways by vehicles and the
allecation of revenue therefrom;

13. noa-federal railroads, except mouniain railrads;

24. **** disposal of waste, kecping the air pure and combatting
nose.

Article T4a "~ (Wider competence of Federnticn for pay scales)

(1) Corcurrent kegislation shall further extend © the pay scales
and pensions of members of the public service vhose service and
loyaity are governed by paoblic law, in so far & the Federation
does not have exclusive paever to legislate puseant to item 8
of Article 7).

(2) Federal laws enacted pursuant 1o paragraph (1 of this Article
shall raquire the consent of the Bundesrat.

(3) Federal laws enacted pussuant 10 item B of Article 73 shall

: Inseniad by federal law of 12 May 1969 (Federal Lav Gazette | p. 363).
.::Mllﬂtdﬂlb, federal law of |8 March 1971 (Federal Law Gazetie | p. 207).
....4lmb)l federal law of 12 May 1969 (Federal Liw Gazette | p. 363).

”)?a amnended by fedesal law of 14 April 1972 (Federal Law Gazetto |
P ;

* Asinsericd by federal law of 18 March 1971 (Federal Liw Gazrtic | p. 206).
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likewise require the consent of the Bundesral, in so far as they
prescribe for the structurc and computation of pay scales and
pensions, including the appraisal of posts, criteria or minimum
or maximum 18tes other than those provided for in {ederal luws
enacted pursuant (o paragraph (1) of this Article.

(4) Paragraphs (1) and (2) of this Article shall apply mutatis
mulandis to the pay scales and pensions for judges in the Laender,
Patagraph (3) of this Article shall apply mutatis mutandis Lo laws
enscted pursuant to paragraph (1) of Article 98.

Article 75* (General provisions of the Federation, catalogue)

Subject 10 the conditions laid down in Article 72 the Federa:

tion shall have the right (o enact skeldon provisions Conczining :

1.** the legal status of persons in the public service of the Laender,
communes, or other corporate bodies under public law, 10 30
far as Article 74a docs not provide otherwisc;

1a.%** \he general principles governing higher educatior ;

2. the general legal status of the press and the film industry ;

3. hunting, protection of nature, and care of the countryside;

4. wand distribution, rcgional planning, and waler managenment,

$. matters relating to the registration of changes ol residence or
domicile (Meldewesen) and to identity cards.

Arbicle 76 (Bills)

(1) Bills shall be introduced in the Bundestag by the Federal
Government or by members of the Bundestag or by the Bunaesrat.
(2)*+ Bills of the Federal Government shall be submitied fust to
the Bundesrat. The Bundesrat shall be entitled (o state its position
on such bills within six weeks. A bill exoeptionally submiited (o
thé Bundesral as being particularly urgent by the Federal Govern-
ment may be submitied by the latter to the Bundestag throc wecks
fater, even though the Federal Government may not yet have
received (he stalement of the Bundesrat's position; such state-
ment shall be transmitted to the Bundestag by the Federul
Government without delay upon its receipt.

* As smended by federal law ol 12 May 19%9 (Fedorul law Gazeite | p. 361).
*+ Asamended by federal law of 18 March 1971 (Federal Law Gaasit | p. 206).
see Insenied by federallaw of 12 May 1969 (Federal Law Gazcue | p. 363).
+ As amended by federal luw of 13 November 1969 (Federal LawGazetie |
p.1177).
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Vilia. JOINT TASKS*

Article 912* (Defininition of jolat tasks)

{I) The Federaucn shall parucipate in \he discharge of the fol
lowing responsibilitscs of the Lacader, provided that such respon-
wibilitics are imporiant 1o socicty as a whok and that federal
participation 18 recessary for the improvement of living con-
divons (jount tasks):

I. expansion and construction of instititions of higher education
including university climics ;

2 unprevement of regional economic strictures;

3. improvement of the agrarian struciure and of coast preservation.

(2) Jount tasks shall be defined in detail by federal legisiation
requiring the consent of the Bundesrat. Such legislation should
include general principles governing the discharge of joint tasks.

{3) Such lkegislation shall provide for the procedure and the in-
stitutions required for joint overall planning. The inclusion of a
project in the overall planning shall requice the consent of the
Land in which it 13 10 be carried out.

(4) In cases 10 which items 1 and 2 of paragraph (1) of this
Anticle apply, the Federation shall ineet one half of the expend-
iture in each lLand. In cascs to which ilem 3 of paragraph (1)
of this Anicle apolics, thadbederation shal meet at kast one hall
of the expenditure, and such proportion siall be the same for all
the Laender. Demils shall be regulated by legislation. Provision
of funds shal! be subject (0 appropriation in the budgets of the
Federation and the Lacnder.

(5) The Federal Government and the Bundesrat shall be
informed about the execution of joint wasks, should they so
demand.

* Inserted by fodersl law of 12 May 1969 (Federal Law Gazsite | p. 159).
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Artide 91b* (Co-eperntion of Federation and Lacnder in
educational plassing and in rescarch)

The Federation and the Lacnder may pursuant to agreements
co-0derale in educational planning and in the promotion of
instiiutions and projects of scientific research of supraregional
importance. The appoctionment of costs shall be regulated in the
pertinent agreements.

* Inserteci by federal law of 12 May 1969 (Federal Law Gazetie | p. 3%9).
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PAN AFRICANIST CONGRESS OF AZANIA INPUY REGARDIRG:

THE TECHNICAL CONMITTER DEALING WITH THE INDEPENDENT XBDIA
COMMISSION

1. RELATIONSHIP BETWEEN THE INDEPERDENT MEDIA COMMISSION
(I.M.C.) ARD THE TRANSITIONAL AUTHORITY (T.A.):

The proposals of the PAC with regard to & tryly independent
T.A. (with fully-fledged executive and legislative powars in
its areas of Jjurisdiotion -~ inoluding the media) was dealt
with fully in the paper on the PAC input with regard to ths
Technical Commiztee dealing with the T.E.C., According to the
sald PAC proposals, the T.A. i3 truly independent and there
is therefore no need for the I.¥.C. to be {ndependent of the
T.A, in tesrmes of accountability. The I.¥.C, must act as an
independent commission but it {g accountable to the T.A, to
whiech it pust report regularly, The I.M.C, i3 nct a
permanent watchdog over all affairs of the media dbut a
temporary commission with a specific tagk relating to
slections meaning that its functions ape political and since
it is not an authority but a commission it has to report to
the T.A. Unlike the CODESA T.E.C., which has a sub-couneidl
on the media and which sub-ccuncil Py not interfere with
the work of the I.M.C., the T.A. has no such sub-council and
the I.X.C. reports directly to the T.A.

2. TERKS8 OF REFBREKNCE:

The PAC supports the teras of reference and wish to add that
in sdditioen to attending the electronio media and
communications, the Technical Comsittee Bust also attend to
the print mnedia as it msy cause proboels as seriosu in
nature as the slectronic media. The body supervising the
print media, namely the Media Council, is a voluntaypy
association to which some newspapers are not affiliated and
from which others may tesign. This leaves a vacuua of an
agency to which complaints on biaged reporting by the print
modia can be nade. The Technical Coanittes should
iavestigate:

~ how the Media Couneil can have jurisdiceion over all print
nedia, or

- how a body can be oreatsd to which complaints about the
reporting of the print media can be made, or

- how the I.M.C, can attend to complaints about the
reporting of the print gedia,

3. COMNPOSITION OF THB I.M.C.:
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It shall consist of 7 nenbarg appointed by the Hulti-Party
nggot;atinz Process. The State President shall not have
anything to do with these appointments,

We support the following eriteria for appointment:

Organs of civil society shall be invited, inter alia, by
advertisement in the PrTess to nopinate names to either the
Multi-Party negotiating process or the T.A., whichever ig
appropriate at that tinse, bearing in wind the urdency of the
matter, 7or purposes of preparing a short list of names from
Which the board of the I1.M.C. can be appointed.

4. POWERS, FUNCTIONS AKD DUTIES:

We support the following powers, duties and functions,
subject to additions on the print nedia):

Punctions:

The regulation of the untilisation of the electronagnetic
Spectrum, including the allocation of licences and the
determination of licence conditions according to an agreed
set of standards.

The appointment of a suitable structure to monitor the
Proper sxercise of licence conditions.

Powers:

The powvers of the Postasaster General must be transferred to
the I.4.C.

Further:

To ensure that a wide range of telecommunicatign gervices,
including regional and comeunity broadcasting progranm
services, is available throughout 3SA.

To ensure fair and effective competition in the provision of
sugh and related services.

To*in-ura fair and equitable opportunity to opinion formers
to express their views trealy.

To ensure optinum sffordable research and develepment with a
view to improving the utilisdation of the avaijable
electromagnetic speotrum and te intreduce technologies to
improve signal quality.

To ensure impartial control < all broadecasting by laving
AAYN Anrma_and atardacdem 2. —. TOTAL F.12



