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A® you can see from the attached note from Anne Bernstein of the
Urban Foundation, she has asked me to make this report available

to members of the Technical Committee. Please could you have
copies made and distributed to Technical Committee members. Some
of the points made by the UF are very interesting.
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10 September 1993

Mrs Sheila Camerer
Deputy Minister of Justice
House of Assembly

Cape Town

8001

Dear Mrs Camerer

On Tuesday 14 September the Urban Foundation will release the attached document to the
media. I am sending you these photostat copies in advance as I believe our work might be
of relevance to the Ad Hoc Committee on Fundamental Human Rights and to the technical
committee which I believe you chair.

We hope it is not presumptuous to ask you to distribute copies of this document to all the
members of these two committees.

Thanking you in anticipation.
Kind regards,

Ann Bernstein '

Executive Director
Development Strategy and Policy Unit

Board of Governors/Rasd van Goewerneurs
. H.F. Oppenheimes (President), Dr A.E. Rupert (Vice/Vise-President), Mrs D.M. Mrbileisa (Vice/Vise-President).
All other members are listed in the annual review/Ander lede word vermeld in die Jjaaroorsig.

Board of Direciors/Rasd van Diresteure : ;
A.M. Rosbolt (Chairman/Voorsitter), J. Ogilvie Thompson (Viee-Chairman/Vise-Voorsitter), D.L. van Coller (Chief Executive Otficer/ Hoof Uit de Beampie), Ms %A B N.G. Cohen,
D.E. Cocper, T.L. de Beer, Miss C.E.D. Digby, Ms . W. Direko, AJ. Hamilton, Mrs D M. Mobiletsa, M.K. Makhubalo, Prof. M.CC. Mehl, C.5. Meuell, MLA E. Nell, M.T" Ridley, F.A. Sonn,

EJ. Stiglingh, Ms 1.5. Swrelitz, G.M. Thomas, B.D. Whittaker.

Alternates :
R.KJ. Chambers, Rev. HM. Dandala, Ms C.D. Mpati, A K. Roodt, M.W. Spicer, D.A. Viljoen,
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The Urban Foundation’s UFresearch series
is a vehicle for the timely dissemination of
research and opinion in the broad field of
development and public policy. The
Exzcurive SUMaARIES published in the series
cover a variety of themes and reflect the
work and opinions of many authors. Each of
the EXECUTIVE SUMMARIES prepared by the
Development Strategy and Policy Unir of the
Urban Foundation is based on a detailed
research report written by an expert in the
field and published in a series under the
title of UF Research Report which can be
purchased from the Foundation.
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Ms Ann Bernstein
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Professor Keith Beavon
University of the Wirwatersrand,
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A Lanp Cramvis CourT
& FOR SOUTH AFRICA?
EXPLORING THE ISSUES

I this issue of UFresearch the issues that are central to the debate around a land claims court for South Africa are outlined
They include the nature of potential claims, the implications of restitution versus reparation, the political and constitutionc!
context of a land claims mechanism, the formulation of criteria for qualifving land claims, the institutional framework:
Jor a land claims court. and the nature and cost of wwards The detailed copy of the UF Research Report on which
this summary is based is available from the Urban Foundation.

INFRODUCTION
) A NON-RACiAL Appnoncu TO
South Africa’s history will ensure that the distribution _ URBAN Am) FIURAL DE\’ELOPMENT
and use of land will be a central and highly chargad issue for _ :
a new non-racial government. It is widely recognized that . I'Jealmg with_land claims .is part of 2  broader
programmes to deal with past discrimination and i _davelopment process. Past injustice must be
dispossession are important for future development. A broad . tackled in a way that pramctes future deveiopment.
bedy of opinion appeurs to be converging on the notion of a o Key facets of a nor- racial approach to urban and
Judicial process to adjudicate land claims (see box on p. 4). rural devaloprnent are
The possible nature and role of a land claims court is explored '
in this issue of UFresearch. The Urban Foundation has
advocated judicial mechanisms to resolve both urban and
rural land conflicts but has also argued that these should be

set in a broader development context (box). g .Stop the umlateral transfer of state- owned land.

&5 ™ Abuilsh all 0|scnm1natory legislation,: and deal
_ with discrimlnator)f practioes reiating to tenure,
. - raccess o Iand 1echmcal support and finanf:e

The concept of a land claims court has several ol Face the challenge of hs Iegacy of forced
dimensions. From a narrow perspective, it can be - removals arid discrimination in urban and rural
characterized as a mechanism to redress injustice and iy BIOEE hrough the inlroductlon of. 2 judicial
discrimination in respect of the occupation and ownership o
of land in South Africa. Many in sur secicly ac noisleul
upon the need for reparation, particularly against the
background of apartheid-based removals and dispossession.

However, it can also be argued that reparation (through a

land court) ts a developmental ool in that it re-establishes

communities deprived of land. A further developmental RS

perspective on the land court issue is that reparation is a way ST initiatives i b and rural s in the el
to legitimize ownership for all. The land claims court idea R i ‘shouid Include expansion of support
thus also deals with future land rights, and hence with G L '

questions of security. investment and economic growth.

With development in mind, the UF has actively
promoted mechanisms to resolve land contlict in urban and
rural areas. The fair settlement of land cluims will be a
fouadarion for progress, but reparadon will not guarantee
development. In the UF view, resolution of land claims must
be part of a broader developinent ageuda.
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THe CHALLENGE oF FINDING A WoRrkasLe SoLuTio
TO THE LAND Issue :

fffering views of the land issue in South Africa are
&n strongly held. These views are sometimes
mutually exciusive and hotly contested. The process
of trying to find a workable solution will require a
different approach, in which participants will have to
ask and answer some difficult questions. '

e Should registered individual title be opened to

attack on the basis of illegitimacy? Can our |

economy functiori under such circumstances?
Will it resolve the land issue? '

e Conversely, is the best way to ensure future
legitimacy of title the protection of all existing legal
titie, without the possibility of challenga?

Despite an initial negative view on addressing historical
wrongs, the government has shown some flexibility on the
issue. For example, it established the Advisory Commission
on Land Allocation (ACLA) in 1991, Reuactions to ACLA
have been mixed (see box). Nonetheless, there appears to be
4 broad appreciation among various stakehoiders of the need
and desirability of a more equitabie distribution of land
resources.

Outlined in this documeht are
the nature and role of a possible land
court mechanism. It is based on
extensive research undertaken by the
Urban Foundation, and upon a series
of consultations with business,
community, and political interests. It
should become clear that there are
benefits to be gained from going the
land court route but there will also
be costs. Many of the disadvantages
can be ameliorated by being quire
specific in the description of the
court’s functivis und powers — but they must not be defined
so narrowly that the land issue continues ro haunt our society
for veors to come.

The purpese of publishing this research summary is to
promote widespread public debate and discussion. Open
debate is critical if the country is to deal successfully with
the past and establish a sound base for future development.

SOME KEY ISSUES:

The land reform and [and claims court debate is fraught
with apparently intractable issues. These include:

South Africa’s history
will ensure that the
distribution and use of
land will be a central and
highly charged issue for a
new non-racial
government.

3]

e Wil the-pctantial for conflict subside if the issue
of land nlaims is not addresecd?

e Who must pay for giving the land back, if we
~ decide todo so? If it is the state, how are priorities
determined? Can we afford the morality we want?

e Is it correct ta divide the debate between those
seeking revenge’ and others? Is there really such
a division?

e Would ths granting of historical land claims make
developmental sense? Should we not forget the
past and deal with future access to land in terms
of a development strategy which emphasizes
rural reconstruction, especially for the poor?

@ Those who are deprived of land question the legirimacy
of current title, and point to the manner in which land
was acquired by whites from blacks —- through conquest,
theft. deception and the abuse of legislative and
adminisirative power.

3 There is a gross disparity between the races in relation to
cccupation and ownership of tand in Seuth Africa.

3 Some blacks accuse whites of
undite land profits over the years
through the exploitation of racial
preference and the subsequent trunsfer
of responsibility to successors in title.

It is argued that the removal of
racially based legislation, without the
provision of means to access land
resources, is a manipulative device to
maintain privileged class structures.
A related point is that a market-based
approach to the redistribution of land
resources is insufficient,

3 Inascciety where there are traditional approaches to land
tenure. and where the acquisition of “legal” ownership is
tainted. there are claims to a moral right to lund which
transcends a legal right ro title, involving claims upon
rural and urban fand. It has been suggested that “rights
which go beyond legal title” might include such corncepts
as hirth rights, inheritance rights, and rigies bascd on
occupation and productive use of the land.

@ These critics say, however, that it is wrong to view their
critique of “legal™ title as an irresponsible attempt to




Lirﬂd Brief for ACLA

The Advisory Commission on Land Allocation (AC LA)
was established in terms of the Abolition of Racially
Based Land Measures Act of 1991. The decision to
torm ACLAwas a significant shift by government, which
earlier held that land restoration was not feasible
because of practical complexity and the potential for
conflict.

Under the founding legislation (amended recentiy),
ACLA had a narraw, advisory brief. it was empowered
to identify “unallocated” and “undeveioped” state iand
acquired in terms of repealed racial laws, and other
rural land which could be acquired by the state for
“agricultural settlement”. It could then make
recommendations to the State President on the
allocation and development of the identified land.

Extended Powers

Despite finalizing some !and claims, ACLA has had
significant ifficulties. It has been subject to widespread
criticism (mainly by removal victims and their
representatives — see below), and it has had to deal
with its restrictive brief and conflicting interpretations
of its terms of reference.

The powers and functions of ACLA (now the
Commission on Land Allocation) were extended in
amending legislation in June 1993, Tha Commission
now has jurisciction over a wider range of land
categories (including urban land) and is empowered
to make awards in respeci of certain categories of land.

tinder the hlanket condition that identifiad tand musat
not have been “alienated” or "developed or utilized for
public purposes”, the Commission can make an order
in respect of:

o land acquired by the state or a “development body”
in terms of repealed racial legislation. Under the
same blanket condition, it can make
recommendations on:
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THe Aovisory Commission on LAND ALLOCATION (ACLA)

e state land acquired under the Community
Development Act;

o land which might be acquired by the state for
residential or agricultural purposes;

e land referred to it by the Minister of Regional
and Lang Affairs; and

e local autherity land daclared by the Minister to
fall within the Jurisdiction of the Commission.

Responses to ACLA

In May 1891, the Urban Foundation argued that the
proposed Advisory Commission on Lard Allocation
was "an inadequate and partial response to a very
important national issue”. Since the establishment
of ACLA, responses to the Commission have been
mixed.

e On the positive side, ACLA has been greeted
by some as an imperfect but worthwhile initiative.
Sellec claims (aithougn relatvely tew) have
been welcomed by community organizations and
land-related service organizatiors.

e Criticisms have focussed on the narrow brief of
the Commission, on its slow and limited deiivery,
on unilateral land sales and transfers by state
departments (the government appointed Land
Rights Advisory Forum called for an “immediate
moratorium” in June 1993), and on the
“‘unrepresentative” membership of the
Commission. -

it is too early to judge whether the newly extended
powers and terms of reference will address some
of these criticisms.

destroy land title as such. They point out that the issue of
land claims is linked directly to the future legitimacy of
title.

3 Some who question the market mechanism argue that
structurally disadvantaged people are entitled to require
those who were commensurately advantaged give an
account of undue profits and to compensate their vicarious
victims.

® Those who acquired “legal” title to land in good faith
urgue that innocent persons who are today the owners of
land from which people were removed are not the
wrongdoers and should not be disadvantaged. Further they
might hold that the descendants of those originally
wronged are not the true victims.

9 The government fears that a programme for the restoration
of land has potential for contlict and has argued that it is
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Views oN A Lano Crams Court

Claims resulting from the removal of people on the grounds of racially based legislation which applied in the past

- =nould be settled by means of a legal process.... The SAAU is opposed to the fact that land issues of this nature are
handled by a politically appointed body such as the Advisory Commission on Land Alfocation®.

South African Agricultural Union, 1962

“We envisage the creation of an independent, nen-sexist and representative land claims court to preside over and
make the necessary adjudications with regard to claims to land”.

ANC, May 13892

“Government rejects a land claims court as proposed by the ANC..... The Advisory Commission on Land Allocation on
the other hand, does offer solutions for numsrous claims”. ' :

J.H.L. Scheepers, Deputy Minister of Land Affairs, April 1993

(ACLA is) “merely an advisory commission under the State President. We would prefer a court of law because this is
a matter where a claim is being made against someone else’s property”.

Dr K. fe Clus, Head of Research and Development, NAMPQ, October 1951

"Judicial approaches should be used to settls the claims tc specific plots of land of gwups evicted frem their land
during the apartheid regime.”

Worid Bank, 1992

“The NAU considers that forced removals as a result of racially based legislation should be addressed via the judicial
process and if necessary via a land claims court”.

Natal Agricultural Union, 1592

“Within the framework of new, non-racial urban and rural policy, a land claims court needs to be estabiished to deal
with historic and discriminatory dispossession of communities and individuals”.

Urban Foundation, August 1991

in the interests of peace and progress that the present
position be accepted, and that the opportunities afforded
by a new non-racial land policy should be exploited to
bring about a more equitable dispensation.

# The business community fears
that the land claims debate
could open up a Pandora’s box
of land disputes or even a
bizarre situation of infinite
historical regression in attempts
to restore land ro descendants
of individuals and groups
displaced since colonial times.

9 The business sector is
concerned that a process of
redress will render current title
s0 uncertain that ownership of

Despite the enormous
complexity of the issue,
South Africa faces the
critical challenge of
dealing fairly with
established land interests
and potential claims .

land will no longer provide the necessury certainty
required for investment and development,

@ The current government, a future government, and the
business sector would probably wish to ensure that a
process of redress would not cornmit the State’s resousces
to an indefinite range of claims and costs and therefore to

open-ended expenditure.

@ The business sector and many
development  agencies are
concerned that expenditure on
redressing past wrongs on a purely
moral basis will divest scarce state
resources from the task of
stimulating national-wide urban
and rural development and
reconstruction on a sound,
sustainable and lurge scale for all
South Africans, and especially the
poor.
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DirricuLr CHoices Raisen BY POTENTIAL CLavs

Tough choices will have t© be made
.10 evaluating claims, for exampie:

e Some people were deprived of registered land
in the pursuit of racial segregation. Should they
get the land back or be given compensation?

in classifying

Some people suffered real, material loss when
they wers deprived of their land. How are these
losses quantified?

Often loss can only be expressed in terms of
hardship suffered by people removed from or
precluded from settling o land. Should they be
compensated and if so, by what measura?

Through the passage of time, or because of
dispossession, communities may no longer exist.
Where descendants or remnants of the
community can still be identified, how should
compensation waork, if at ali?

i POEENFIAL TYPES OF CEAIMS .

The foregoing issues are raised against the background
of alarge runge of potential land cloims. The potential claims
relate not only to the rural or agricultural context but also to
urban situations where individuals. commuaities, or ey
occupants of entire townships were
dispossessed in the past (box).

en

[t is difficult to predict the
number of ¢claims, but several hundred
might be anticipated. The potential
bases on which the cluims rest could
be ciassified in various ways. One way
is to look only at the histerical
connection to the land. This approach
is probably insufficient, because it
ignorss current interests in relatior to
the land. For example, u strong
historical basis may exist for a lawl
claim but a case of acute need might
be more pressing,

relate not only
rural or agrict

townships w

Historically-based claims will
take many forms, among which are:
past.
@ The claims of communities or
their descendants who lost rights
recognized in tenns of the land regisiration system (such
as land held in trust for them primarily in “black spots®)

Potential claims

context, but also to
urban situtions
where individuals,
communities or even
occupants of entire

dispossessed in the

o How fardoes one go back?Are we talking
about title to land before Eurcpean
settlement?

Some peoaple were removad from ‘white’
agricultural areas after cccupying land for
generations. Should they return to the
same land, even if production efficiency
is adversely affected? What is the position

- of people without formal tenure who still
occupy private agricultural land?

How does one deal with these situations
without  causing: unreasonable
expectations; land invasions contrary to
the national interest; breakdown of
investor confidence? '

It such choices are to be made, they will
benefit from an open debate among all of the
majcr participants in the land policy terrain.

and who have suffered some form of measurable loss
through inadequate equivalent lund, income opportunity,
Or compensation.

As above, save that the loss can be only be expressed in

intangible terms, such as “undue hardship”. This is. in

faw, not unlike the measurement by u court cf the

monetary compensation to be granted for pain and
sutfering.

@ Cases where communities or their
descendants did not have vested rights
recognized in the land registration
svstem but where their histories tend
to substantiate claims that they were
either the traditional owners of aceas,
or that they were specifically granted
non-registerad rights approximating
ownership (for example by nineteenth
century administrations). In other
words, pecple may have been owners
without registration. a possibility in
terms of the South African land-
registration system,

to the
ttural

ere

@ Claims dealing with entire
townships being moved, where peopie
may or may not have had title or the
necessary urban residence permits,
where they were or were not given
equivalent accommodation, and were or were not given
adequate compensation. There is a distinction here
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between cases where compensation or alternarjve
accomimodation was lawfully required of the Government
and cases where there was no
such provision in the technical

‘e but where there is 3 If seems more Z!Sff&d to . caseswhcrelongtennoccupiers

"THOral™ expectation that there

Pall

*cases based on “hardship™ in the sense that the
removals were quite lawtully done under the law as it
stood at the time: and

either lawfully acquired land, or

should now be some redrass. deﬁ'ne tfze debare as one were prevented from doing so by

9 Claims from former labour abour reparan'()ns or

tenants or their descendants who

racial restrictions.

@ There may also be claims from

were the victims of the abolition red}‘e,j'é;‘ fafher Ihan communitjes relating to land

of registered labour tenancy in

originally belonging to the South

1979, who lost their tenancy in restitution. African Development Trust which

terms of individual cancellations

of tenancy arrangements, or were

removed from farms under Jaws authorizing forced
remeoval. There appcuai L be two sub-categories:

was subsequently transferred to a

homeland government. There are
cases where the homcland guvernments changed
conditions of tenure, thereby displacing communities.

PotenmiaLLanp CLaMs SiTuations

e There are cases (for exampie the Mfengu of the
Tsitsikama area) where cemmunities had
registered titie. The Jang may have been granted
by a Coionial Government or they may have
acnired it svor time. Guuly wuimmunites were
then deprived of their title and removed under
legislation such as the Black Administration Act,
Sometimes, it can be argued that the legislation
was not valigly employed at the time. and that
the remaval and dispossession could have been
sel aside. Further, the circumstances of the
removal wera often coercive in nature, as with
the Mfengu in 1977, Sometimes, like the Mtengu,
they were not compensated for their land and
were paid nominal amounts for houses and
livestock left behind. In several such situations,
white farmers were given generous state
assistance in acquiring the lang, Land values may
also have increased in the interim. Many will fegl
that such cases cry out for redress in one form
or another, including the remedy of the land being
returned to the people concerned.

e Some cases may be based on broken promises.
In the case of the community at Thornhill in the
Border area, it is claimed that resettiement was
exprassly a temporary measure ang that the
Government promised alternative land. Again, a
Clear case might be made for promises to be
fulfilied, especially if it can be shown that iand is
available,

® Some difficult cases relats to labour terants who
have lived on privately cwned agricultural fand
for generations, but who nc longer have labour
tenant status. In some cases it can be argued
that the people concerned have won the right to

occupy the land by acquisitive prescription (which
normally takes 30 years), This pasition is often difficuit
to sustain because the lands were occupied by
tenants, and tho ownerahip ol the privare owners was
not in doubt. In such cases, is it fair to take the view
that their occupation will become unlawful upon the
owner withdrawing his permission for occupation?

There may be cases whera removals were effected,
however unfairly, for reasons unrelated to racial
segregation. For example regional planning or
legitimate projects such as the construction of
irrigation dams could have given rise to resettiement.
Nevertheless, the pecple may have suffered undue
hardship. Is this the kind of case that one might draw
into the ambit of land claims, and if so, what is the
appropriate form of compensation?

Entire townships or residential settlements may have
been moved. In such cases the original land may
have been entirely redeveloped and it may now be
in the hands of private owners of residential stands.
ltis difficult in cases such as these to measure the
hardship originaily suffered by the removed
communities against the Potentiai hardship to be
suffered by current owners wi W were not a party to
the original removal.

Where racial segregation was implemented in 1iraan
aieas unaer the Group Areas Act, the owners of
businesses wers often moved. Some may not have
recovered from the setback. Others may have
received adequate compensation or alternative land,
and some may have managed t¢ prosper in new
environments. In cases such as thesa, is it possible
to untangie the threads of history?
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As pointed out above, the historical relutionship of
people to the land is not necessarily the only measure of the
strength of a claim. The claimants may be victims of forced
removals therefore their claim is related to particular,
ideniifiab[™and. People may, howaever, huvo boan deprved
of or precluded from acquiring land historically. without being
able to show a relationship with a particular piece of land.
Others are still on particular pieces of land with which they
have 2 long association but where they are without legal
protection against the rights of the owner, such as a farmer.

Bearing in mird that the issue of land claims is as much
about the future legitimoay of title and future sumvival of
communities as it is about history, any evaluation of claims
cannot merely rest on a classification of historical
relationships 1o land. The current productive potential of the
land. the current invesiment in the land, the current use of
the land, the need of the communities concemned for land,
and other factors must be relevant also.

KEY CONCEPTS AND

TERMINOLOGY.

To promote constructive debate around the land court
issue. it is necessary to be clear on concepts and terminology.
The comments in this section are not intended to be
prescriptive in any way but will hopetully serve as a staning
point. More usefu! disrinerions and
descriptions may well emerge in further
discussion and debate.

Reparation and Restitution

At a fundamental level, it is
important to distinguish “reparations™
in respect of the removal of people from
land and the “restitution™ of land to
such people. interpreted narrowly. the
concept of “restitution” seems to be the

@ The remedy is the granting of land,
economic value, such as money:

@ [t must literally be the same land of
which people were originally
dispossessed;

@ The individuals or the community
dispossessed must be the claimant
ar must still rxisr os a cohesive
group;

It can be argued that
the emphasis of
reparation lies in
dealing with past
wrongs, whilst
‘affirmative action’
more rostricted of the two. forexample: Seeks o léVEI the plﬂ}’iﬂg
field in terms of the
rather than somerthing else of abthry Ofdfsadwmmged
people to compete in
social and economic
processes relatedrothe
acquisition and use of

land.
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Do wE MEAN WHAT WE SAY?

e When we speak of “reparations” rather than
“reshiluliun® ur relaliun lu tand, do we [ntend
10 make some distinction? Is the one good
enough and the other not?

e Do we view “reparations” or “land claims” as
instances of “justice™? Are we talking about
the recognition of moral and other claims to
land as a valid route fo ownership, which may
In sume cases be stronger than the technlcal
registration of land in someone's nama?

e |s there a difference between ‘reparations”
or “granting land claims” on the cne hand,
and “affirmative action” on the other? Do we
need both?

@ The lard must be given back by the agency that originally
took it f.e., the state must still be the owner of the land
(or be able to re-acquire it) in order ta give it back.

By contrast, the concept of “reparation”™ does not
necessardy imply any of these restrictions:

3 The remedy is not limited to the restitution of the same
land — it seems appropriare to speuk
of “reparations” or “redress™ in cuses
where remedies take the form of
involvement in rural development
programmes, sharing the use of
land, the payment of money erc;

3 The wrong or disadvantage
deserving reparation could also have
been suffered indirectly, forexample,
by the descendants of those
originally dispossessed or by
individual members of a conmuuily
which no longer exists;

3 Similarly, the call for
reparations is not dependent upon
the question as to whether or not the
original wrongdoer (e.g. the state)
stitf has die land in order to give it
back.

3 The concept of reparations is not

confined to dealing with claims

based sslely sa liaton y — it cair alsu

denote a process that takes
cognizance of current interests.
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THe Limits oF JuDICIAL INNOVATION AND THE Limits oF PoLmics

Judicla! Limits
're is no relevant common law to guide a court in
e formulation of equitable rules relating to land
claims. For justice to be done, however, it is vital that
such rules are created and applied even-handedly to
all cases by a land claims court. It is unrealistic to
expect even the wisest of judges to formulate the
rules of the game from a ‘clean slate’ position.

A court that is renquired to fermuiato the substantive
rules to be applied in fand claims cases is likely o -
find itself politically compromised and it may become
a highly controversial institution under pressure to
represent a range of incompatible points of departure.

Hence, it is suggested that the substantive rules to
be applied in land claims cases should be formulated
Relitically. It is af tha utmoct importance thas a
legitimate political process involving all major interests
leads to the adoption of legislation spelling out the

procedures and broad guidelines dealing with the
substance ot the adjudication of land claims.

Politicai Limits

But there will be limits to politics as well. in the past,
legislators were not compelled to consider higher,
general principles. If South Africa acquires a bill of
rights, the powers ol puliticians will cease to be
unietered. wnere the political process leads to
contraventions of the principles embodied in a
justiciable bill of rights, the effarts of politicians may
be set aside by a constitutional court as being
incompatiole with the content of a bill of rights.

The challerge is for the stakeholders in the land
debate, to initiate a legitimate political process and
lu ensure that tne measures discussed will live
comfortably with an appropriate and widely accepted
biil of rights. '

Based on the above. the concept of restitution may be an
instance of reparations but not vice versa. Reparation sesms
to allow many more options. and is more appropriate to the
comiplexity of the laad issue. Against this buckground. it
seems more useful to define the debate as one about
reparations or redress. rather than restitution,

Reparation and Justice

A second distinction that might be usefu! relates to the
relationship between “reparation™ and “justice”. It is not
BWNCOMMAN tn view reparation (or restimution) as an issue of
Justice. Some define “justice” narrowly and argue that redress
for wrongs done can only take place between the wrongdoer
and his/her victim, This has
implications in terms of the
philosophy of individual fault; where
the original victim. in the legal
sense, is no longer available 1o be
before the court or where the current
owner is not the wrongdoer. any
decision about the land has nothing
to do with justice.

Others view jusrice in its
broader sense. They would argue that
the truth recognized by the terms
“reparations”, “restitution”, and
“redress of wrongs” is that one
section of the body politic abused its
power vis-a-vis another, and that the
latter is now seeking reparations in
a geucral political rather than on an individual fault basis.
However, the issue is still one of justice since reparations
should not be as arhitrary as apartheid was.

The issue of land claims
should be resolved
through a politically
inclusive process aimed
at providing a set of
legal rules specifying the

rights of all concerned.

oL

A further perspective on the issue of justice relates o
balancing the interests of land claimants, owners. and
nvestors. A key yuestion is whether land or compensation
will be granted through polincal laurgesse, or as a maner of
right. If it is a right, then reparations or redress become an
issue of justice. Where other interests are involved, however,
it is not a case of implementing justice for specific historical
wrongs but rather of doing justice now, in respect of all
concerned.

Reparation and Targeted Development

A third useful distinction is that between “reparation”
and targeted land reform and development (somnetimes
referred to as “affirmative acrion” —
a complex term deservinz clear
cefinition in its own right). There 15
clear overlap but it can be argued that
the emphasis of reparation lics in
dealing with past wrongs, whilst
“affirmative action” seeks to level the
pluying field in terms of the ability of
disadvantaged people to compete in
social and economic processes related
to the acquisition and use of land.

In the context of a broader policy
of land reform and ruralfurban
development, reparations and
‘affirmative action’ are complementary
and interlinked strategies, The
distinction is made to illustrate that one does not necessarily
substinue for the other.
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THE CONTEXT OF A

LAND CLAIMS COURT

Despi.le enormous complexity of the issue, South
Africa faces the critical challenge of dealing fairly with
established land interests and potential claims. If the
chalienge is accepted. the issue is one of devising structures
and srraregies that are capable of doing justice to some without
doing injustice to others.

Land claims are not based
primarily on positive law. Rather, they
are rcoted in some sense of inherent
human rights. The nature of human

A future bill of rights

process. [.e. the nature of property, equality. und
affirmative action clauses in a future bill of rights.

9 The proper role of the courts in relation to the definitions
is limited to enquiring into the validity or ctherwise of
the legislation by reference to the bill of rights.

@ The specialist role of a land claims court is to apply due
process in respeet of reparation, once such reparation has
been substantively and (by reference to a bill of righis)
validly defined.

® A future bill of rights should
_ensure that redress will not be
: necessary again. The ineans employed

rights in relation to land is contested  ShOUld ensure that redress o eifect redress. if indeed it is 1o be

but it must be acknowledged that the
human rights debate is central to the
land claims court issue. This means
that the land court discussion should
not take place in isolation from the
process leading to the introduction of
a bill of rights for South Africa. Against this background.
the following propositions are offered:

@ Redress, in the sense of undoing a past wrong and creating
future, legitimate rights. should be clearly separared from
the process of ongoing targeted development or
“affirmative action”. Support for either or both should be
unambiguous, as should any view arguing that one or the
other i sufficient.

® The land cliims court idea should not be employed in
respect of “affirmative action’, but should be confined only
to the issue of redress.

@ The introduction of a land claims court into the
reparations debate should not mask the fact that the issue
is not automatically one of justice. That is at issue only if
the land claims court becomes a way
of adjudicating rights promised by
a legitimate political process.

@ The definition of reparations should
therefore be formulated politically,
i.c. should be ser out in legislation
which is the resulr of a political
process, rather than being left to the
COUITS.,

@ Under a bill of rights, there would
be a imitto what legislation can say
and theretore a potential limit to the
ourcome of such a political process,

@ The political process of formulating definitions for
reparation must be informed by the limits of such a

will not be necessary
again.

‘A process of broad
consultation and
consensus in the

formulation of new
land claims legislation
is of the utmost
importance.

made, cannot be commensurate with
the means employed to commit the
.wrong in the first place. This would
simply create new injustices.

So described, the issue of land
claims should be resolved through a politically inclusive
process aimed ar providing 2 set of legal miles specifying the
rights of all concerned in a systematic, coherent manner free
from the interference of political power. In this context, a
land claims court would have to be given rules of substance
10 apply even handedly in all cases: an institutional structure
that is effective and legitimate; new procedural rules
recognizing the Jocus standi of groups to bring land claims
and « reasonable State resource framewerk within which ro
give binding orders with financial implications without
committing rhe State o open-ended expenditure.

[

¥ GEFEING FHE PROCESS RIGHE -

A process of broad consultation and consensus in the
formulation of new land claims legislation is of the utmost
importance. A legitimate political process will lead to new
legislation which !ays a scund and
viable base for dealing with land
claims. The legislation should
represent a definitive and broad-
based solution. Only under these
circumstances can a land claims
court function effectively,

[t is premature to define the
nature and content of new legislation
but debate around this issue should
not be delayed. To contribute to the
process illustrative guidelines are
offered below concering:

® The manner in which new legislation coald seek to deal
with difficult issues relating to the substance of potential
claims;
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Key QUESTIONS ABOUT THE SussTaNCE oF Lanp CLaims

How far Back?

P&far does one go back inte history? It is not as
simple as cluusing a cut-oft date, such as 1948 or
1813. Is the conclusion that land injustice happened
primarily under official apartheid policy? if so, then
what about people who lost their lanc prior to the
poiicy beceming official, or as a result of other factors?

Access for the Poor

It is easy to talk about a judinial pracess for land
claims, but likely claimanis wili be among the poorest
in socisty. A judicial process introduced into the land
claims context will have 1o be accessible.

What are the Limits to Claims?

- Will we weigh hardship suffered in the past against

Who can bring a Claim?

Who should be entitled to bring land claims? Must it
only be persons who have a direct interest in the
matter? Would we allow class actions tc be fought
by representative or service organizations? Can land
claims be justified if there is no one left with a direct
interest? What about the descendants of the
communities who were originally wronged? How
much support must there be for the action within a
surviving community before they can make a claim?
What if a section of the community is not interested
in the claim?

7 The procedural and institutional support structure for a
lad Claius court; ana

@ The possible remedies that a land
claims court may grant in the
context of state budgets and
expenditure.

The Substance of Land
Claims

be called upon

Difficult issues are
raised by the fact that a
land claims court would

the hardship implied by available remedies? Do we
deal only with forced removai cases or alse with
broken promises?Are we trying to remedy the spatial
and segregation effects of apartheid while dealing
with land claims? Is apartheid the only safient factor?

What are the Limits to Remedies?

Can we live with a situation where limited
government resources in the future will render land
claimo awerds ins#feclive, nutwill istandlng the ments
of the case which were carefuily considered by for
example a land claims court?

First example: a three level test

There could be three levels of Gualilication through
which the potentially infinite range

of land claims are passed:

to make

 First, the range of land claims is
narrowed down to reparation for
racially morivated land dispossession,

New legislation must define the
criteria according to which land claims
could be brought before a land claims
court. The nature and scope of such
criteria will of course depend on
political and development priorities.
For example, it might be seen to be
politically expedient to ensure the
speedy processing of certain cases.
However, facilitating the passage of a
limited body of claims has asseciated
political risks emanating from those
excluded from the process.

Two illustrative examples of lund claims ‘tests’ are

described below:

decisions about current

private ownership,

where the state or some

other government body

is not or no longer the
owner of the land in

question.

® Second, the claims passing the
first test are assignad weights
according to a classitication of the
nature of the claim.

9 Third, the weight assigned to the

land claim is measured against
factors relating to the current
situation, possibly categorized and
weighted in the legislation by
reference te economic efficiency,
potential hacdship erc.

The first level qualification

{f the principle is that there must be reparation for

removals and land loss motivated by the policy of racial

separation. the range of poteatial claims could be limited by

10

!
!
|
!
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screening out all cases not unising from apartheid policy,
policy could be accurately described by reference to specific
legal instruments such as the Group Areas Act, the Land
Act the Rlack Administration
Act, and otgialaws. Such a test
could be legally precise and
would be capable of dealing with
the perceived problem of infinite
historical regression. [t would
also focus the process upon
issues of justice and human
rights.

The second level test
according 10 the naure of
the claim

Several distinctions are
possible here, each of which
might have a bearing on the 1945
prioritization of the claim, or on
the nature of the sclution. Those
listed below are simply
examples,

A primary distinction
might be that between legal
cases and moral cases, Legal
cases would be where the racial
removals were not faw fully done
under the laws as they stood at
the time. These cases might be
given a stronger weight in the claims procedure than moral
cases, where lawful actions were taken at the time. This is of
course a contentious suggestion; if the relevant legislation
was wrong in the first place, is it fair to assign different
weights?

. 52 of 1951.

Moral cases can. in turn. be divided into moral claims
to the land and moral claims based on
consequential hardship. Moral claims
to the lind can be limited to instances
where, but for racial restrictions, the
persons concerned would have been
able to acquire ownership in respect of
the land from which they were removed
(e.g. they would have acquired the land
through prescription had they been
white, or their land rights would have
been registered, had they not been

Maral  clatms  hased on
consequential hardship could rest upon
the adequacy of compensation and the
remoteness of damage. Where the law at the time did not
provide compensation. or where the compensation provided
for or given was not adequate, such compensation should/
could now be claimed. The hardship or damage may also be

UNFAIR ReEmovaL: THE OFFENDING LAWS

The following legislation may have been vsed to
remove hiack peepia fram land “unfairly”;

Transvaal - Law 21 of 1895

Natal — Ordinance 2 of 1855
Orange Free State Squatter's Law \
Cape — Vagrancy and Squatting Act of 1879 " extent has the land been
Black Administration Act 38 of 1927
Development Trust and Land Act 18 of 1936
War Measure No 31 ot 1944

Black (Urban Areas) Consolidation Act 25 of

Group Areas Act 77 of 1950

Blacks Resettiement Act 19 of 1954

Group Areas Act 36 of 1966

Black Communities DevelopmentAct 4 of 1984

Less overtly racial laws may also have led to “untair”
removal; e.g. the Prevention of lllegal Sauatting Act

New legislation
must define the
criteria according to
which land claims
could be brought
biack). before a land claims

colrs.

454456 | . . o i P,
ineasured in terms of the directness of its relatiorshig

example, a removal,

16

0. tor

Tha third laval rest:
considering the current
© situation
Finally, the weight of &
land claim might be measured
againat the feasihility af refress,
given national priorities in
~ general and the current use and
status of the land. What is the
current land policy? To what

developed? Is there alternative
land available? Is an award of
money an appropriate remedy?
There will be clear cases but
there will be many where it will
be difficult to weigh a claim
© against the hardship brought
about by its implementation.

The formulation of an
appropriate test at this level will
be difficult but new legislution
must state in detail how the iests
must be done by the adjudicator,
whether a court or not. The
judiciary qualifies to weigh
things in this manner but lund claims are a particularly
complex and sensitive terrain.

Second example: An “Unfair Removal” test

The first level qualification described above is not
without flaws: the list of apartheid laws under which removals
were effected is at risk of omitting
other laws that were historically used
to this end; remevals may not have
been carried out under any specific
statute; some removals were done by
agencies other than the State: and
some in terms of laws which had no
overt racial objective {for example
squatting laws).

The simple “first level
qualification™ described in the first
example could be replaced by a
flexible teat, such aus a test for an
“unfair removal”. Such a test might
have two dimensions:

9 Removals done under specified sections of specitic statutes
are regarded as unfair per se; and
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@ Where it cannot be shown that a proven removal was

done under any of the defined provisions, the state could
be asked to meet a prima fucie case of an unfair removal.

In other words, the removing agency could be required
to shi@Pthat the removal was not dorne in the service of

racial segregation.

Difficult issues are raised by the
fact that a land claims court would be
called upon to make decisions about
current private ownership, where the
state or some other government body
is not or no longer the owner of the
land in question. In cases involving
land in private ownership, the Land
claims court would uct as an organ of
the state making a decision about
whether or not to take away current
ownership. Obviously the current
owrner would have a direct interest in
this decision and should be allowed
to be a party to the court proceadings.

If there is to be a property clause

Court.

The weight of a
land claim might be
measured against
the feasibility of

redress, given national

priorities in general
and the current use
and status of the land.

in a future bill of rights, it will protect all kinds of ownership,

including current ownership of the land in dispute. In the
context of such a property clause, any decision to disturb

existing ownership carries with it the implication that mmarke-

based compensation would have 1o be paid by the state. for
example as part of an expropriation. [ysues relating to costs

are examined later.

P47

Institutional Framework for a
Land Claims Court

Two complementary institutions might be established:
a sianding commission on {und claims and a lund claimns

Standing commission on land
claims

The Commuission could enquire
into removals and resettlements and
do research on land claims (for
example to assess whether they qualify
in terms of the criteria laid out in
legislation). It could also serve the
critical function of allowing the poor
access 1o the land claims mechanism.
Since the preposed Comrmission is an
investigative body it should be
representative of interested parties and
could, for example, be made up of:

3 An Appeul or Supreme Court
Judge as ehairperson:

9 Representatives of developmenrt organizations and
organizations working with communities;

m Lay people drawn from affected communities (as long as
they do not have a personal interest in a claim being

considered);

WHAT SHOULD AN CWNER DO?

An owner of land may be faced with a land claim.
He slivuld be anlilled lu pul lis dade dunng the
investigation into the matter before a standing
commission on land claims, as suggested belaw.

Thereafter, he should be entitled to take the
recommendations of the investigation to the land
claims court if he is dissatis{ied with the outcome. I
he disagrees with the land commission, he will in
fact join issue with the commission itself in the
proceedings before the court. So may others, such
as the state, neighbours or other interested parties.
If there is an institutional framework created for
dealing with land claims, it should serve also as an
important incentive for land owners and potential

claimants tc settle the issue without recourse to land
alaimo proocoduroc. Mow logiclation chould set nurt
the circumstances in which land claims may be
brought and considered and the criteria by which
they will be granted or declined. This will provide
guidance to owners who are vulnerable to land
¢laims, and who might seek to reach a voluntary
accommodation with potentia! claimants. Owners
who have been successful in achieving this should
have the opportunity of acquiring legal certainty
through a confirmatory order issued by the
commission or the land ciaims court. In this manner
certainty can be reached in potential cases of
dispute, and agreements made an order of court.
Provided that such an order is adhered to, it would
not be possible for the issue to be reopened.
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A STaNDING Commission ON LanD
CLAMS as A Resource For THE Poor

hmaiority of land claims applicants are likely to

limited access to legal and other rescurces. Tha
Suggasted standing commission v lund claims
should constitute such a resource. Individuais or a
community should be entitied to lodge their ciaim with
the land commission and to require it to employ its
awn resources in invastigating the merits of the

~ matter. Consideration could also be given 1o providing
communities with independent counsel at state
eapeiize, Il uther paries before the Commission arg
also represented.

If, at the end of its investigation, the commission
makes unfavourable recommendations in respect of
the land claim, the right of the claimants to take the
matior on review to llie lund claims court should be
given substance. If a claimant is oppcsing the

commission before the court, consideration should
Le ylven 1o 1egal or other representation being
Provided at Stats expense, if there is no alternative.

& A representatitive of property owners:
@® A government representative; and

@ Knowledgcable experts in land and rural development
matters, representing different perspectives.

The standing commission would probably require a
permanent secretariat to:

+ [Initiate research:

* Advise the standing commission on the acceptability
of claims;

* Advise and assist claimants in the preparation and
completion of their claims:

+ Offer financial and legal as well as research assistance
to claimants,

In addition to the above mentioned functions, the
standing commission on land claims could

@ Consider lund claims:
@ Publish its findings on particular claims:
@ Advise the tand claims court as to the applicability of a

series of tests to the claims and the locus standi of
cliimants;

13

Conversely, if the commission makes a favourable
finding, and publishes such findings, there may be
other interested parties who wish to take the
cemmission on review to the court. In such cases,
it would be appropriate for the standing commission
to put the claimants' case, in the senss of being
their representative before the court. In this way,
the resources of the commission can be used to
the hest arvantage of tho poor.

It can also be argued that the proceedings of the
land claims court should not be adversarial. The
land claims court could rather follow an interrogatory
procedurg aimed at sarking solutions, rathor than
merely adjudicating the cases put before it. Such
an interrogatory process would go some way
towards amoliorating the disadvantayed position of
parties who have to put their cases without legal or
other assistance.

19 Have powers of investigation into government documents;

3 Have the same powers a¢ a statutory commission ot
inquiry:

9 Recommend suitable awards.

Land Claims Court

A court to consider land claims might, for excmple,
consist of:

D Ar Appeal Court judge (chairperson):
3 Two other Appeal Court judges:

@ Thice assessors, not necessarily luwyers, chosen through
appropriate and acceptable mechanisms.
The land claims court shouid be independent and
function as a courtof law (on the basis of legislation providing
it with the substantive frame work within which to adjudicare

claims). It could be given the power to:

@ Entertain ali claims referred to it by the stunding
commission on land claims;

:» Considar all other representations;

3 Afford claimants the opportunity te state their case;
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PossiBLE STEPS FOR PROCESSING A LAND CLaiM

1. A community asks the standing commission on
land claima to invostigate ils Glaiir,

2. The commissicn researches the matter and
iderttifies other interested parties.

3. The commission hears evidence from interested
parties including the community and provides
legal and socio-economic research to be done
by its staff or by consultants.

4. The commission on 'and claims publishes a
written report and recommendations. If there are
no objections to the published recommendations
the report is handed to the land claims court for
confirmation.

5. If there is no dispute, the land claims court
confirms the recommendations of the
commission.

6. If there is a dispute, the matter is referred to the
land claims court for review.

9 Hear evidence;
3 Award compensation or mauke an appropriate order; and

-y Order the standine remmission on land elaims v enyuite
into and report on any land claim.

Claims could be made or initiated

7. The court will not necassarily have two parties
facing each other in an adversarial dispute, but
may have a number of different intarests
represented before it, with a range of different
issues they wish to be taken on review. The court
should therefore hear such additional evidence
as may be required in order to amplify the
standing commission’s report, and then make a
binding order.

8. An appeal against the decision of the land claims
court may be made to the Appellate Division of
the Supreme Court. Such an appeal wouid be
limited to points of iaw only.

While a ciaim is bsing processed there arse
opportunities for the interested parties to reach an
accommodation with each other. For example, an
owner may take the initiative (v preempt a land claim
by seeking an agreement with the potential
claimants. Even after the claim has been brought,
the parties may be able to work out a solution beforg
the standing commission or the land elaims court.

claims court. A decision by the lund claims court should
also preclude further proceedings before the ordinary counts.

Necisions of the land claims court eould Le subject to
appeal to the Appellate Division of the South African
Supreme Court. Tn the light of the proposed high status of

the members of the land claims coun
and the need to obtain certainty as

before the land claims court by any or In fhé’ dé'b(lfe about a $0on as possible, it may be justifiable

all of:

to limit the scope of such an appeal.

land claims court, For example, it may not be

A Alfected persons or communitjes

appropriate for a full hearing to take

or their descendants; various methods must be place again. Appeals may be limited

2 Any third party withou a direer  ENVEStIgated concerning
the manner in which the
State can be protected

against open-ended given the power (o grant a number of

interest:

< The standing commission on land
claims;

9 The land claims zourt itself,

to points of law only.

Remedies and state
expenditure

The land claims court could be

executable awards, for example:

expenditure.

All proceedings of the standing
commission on land claims could be
reviewable by the land claims court, If deemed necessary,
any matter may be referred back (o the standing comimission
on land claims for further research and advice.

Proceedings relating to land evictions before the ordinary
courts of the land should be staved while the same issue serves
before the standing commission on land claims or the lund

9 The payment by the state or any
party of monetary compensation:

-3 The restoration of ownership and/or limited rights of use
and occupation;

@ The transfer of property, with or without payment of
compensation;

14
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Can we aFrorD A Lanp CLaims Court?

is d@nd court Affordable?

A land court approach 'oo ia'ﬁ‘o "repa ratiohs raises the
critical questlons of |ud|c:a| capacny and costs, In
prlnl::lple the process f_'_ v '

e must not be swamped by lha volume of buSl
ness and : : :

A rhh.éthnrhhum#nf prﬂltlcal dscmons rog:mi
ing tho allocatnon 0 ésources to [and repara

tion

Itis dlfhcult to quantity the Inkely costs of tho proposed ;

standing commlsswn and ]and claims court. Judu:tal
mechamsms of. this nalwe are notonously time
consuming and expensws in ihemoelves apart from
the cost of giving sffect 10 awards.

lssu_es_ that Influe’no'o’ é:oots

Several fundamental questiono underpm the cosi
issue. :

e Does the moral or hu'i'hén right principle of rec-
ognizing past 1njust|ces !ake precedence over all
alse whatavar the cos!'* ! i

® '_ Witl we protect prwate ownersh :p in a btl' of nghts‘?
It so, then the cost: "oi awardmg rand claams will
_mclude oompensatlon

'r current ;dnd owners

Where would expenc ituri on land olaems rank in

a li=.r nf ﬁfﬁrﬂ rﬁsnr\nqmlhtms? BTt g

o fitis decided that_f_é_so_u

who a:e owners or who have other vosted inter-

ests m Iand‘? Such action would ciea.rly also carry :

S arg sumply Ioo lim-
! satton do we samply :
award Iand ciajms by___ normg the nghts'of those

enormous costs, aithough they may not be di-
rectly meaaurabla in money or resources :

H_o_w Lini_i__'tod-aro t}go_ﬁésouroa's?” :

_' - |1 is not necessaniy oorrecl to asss..ma *haa lhere isa
_ -Im-uted pool of money and that the Slate wil be the
: mam party incurring costs:. '

: . Cosre m:;r bo borna or thired by omeri: 'hrough
3 awards: amounting to the shanng of Iand between
: "3:ownors and ocouplers the mposm n'of land fax;

".':tpe isstiing of Gavernment stock. Tha fast two
e '._.;h'ajva untested macro_-:eoonomic'-irop_'_l':goationé.

. @ .The staﬁdiﬂg commission on Ian'd'ciaims couid
"aiso screen out potontual court cases, by finding
; acoeptable oompromlse solutions. Where court
' procoodmgs are necessary, the work of the Com-
mission wili hopefully have served to limit the is-
.:sues in dnspute '

'» A land claims process should not exist in isola-
* tion from urban and rural development pro-
grammes. Such programmes may serve 1o re-
duca the volume of land claims. Access to de-
velopment programmes might alse bo awarded

in respect of some tand c!a|ms

P oémﬁg t_i_ie__ N’;]mber_sij” Ri'g_h_t

_'-_The cost sssue requ:res very senous and detailed
: aﬂonhon bocausa it has tha satential to sl'apo the
}ulﬂma!e ropataﬂon mechanlsm Tough resourcs

iz roajltles may force a roassossment of the land court

modei and of tho naturs of awards. Under different
scenanos tn  court may have a central or a “last
resort" role. éwardsmayvaryfromtuﬂ reparation :
. o compromise solutaons :
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3 The derermination of administrative and cadastral
boundaries, the zoning and permitted usage of property
aI"feI-Ied by an order of the court;

CONCLUSION

The national debare on a land court should not ke place

;p The granting of preferential status to claimants in terms in isolation. The establishment of such a court will have
of development programmes run by the State; diverse implications for development and democracy in South
Africa, and these must be clearly understood. In this edition

® The issuing of annwuities or government bonds; of UFresearch we have not sought to explore contextwal issues

in detail but the following themes require further atiention:
@ Imposing land raxes to finance rehabilitation of

communities; @ The national economic, political, and development

# An award amounting to the
sharing of land.

Remedies such as those listed
above do, of course. have potentially

objectives underpinning a land court initiative, On what
basis will land reparation be balanced
against other demands on national

‘On what basis will resources? What is the policy basis for
land reparation be

land claims prioritization? There are
severa) politically sensitive choicesto

enormous macro-economic and balanced aggn'ns[ other be made here: wlll the victims uf

financial implications. In the debate

forced removals be Ffirst in line, or

about a land claims court, various demands on national rural people, or will the

methods must be investigated

uncomplicated (and inexpensive)

- - 9
concerning the manner in which the resources. claims be processed first? What are

state can be protected against open-
- ended expenditure. Details are not
considered here, but some implications should be noted:

o Remedies might be made subject to the appropriation of
the necessary funds in the next national budget. 1 it is
felt that the Parliument must judge the overall affordability
of repuarations. it could retrospectively appropriate the
necessary funds (or a percentage
thereot), to be employed in

the implications, for example. of
favouring rural claims over those of
urban Group Arcas relocatees?

s Abill of rights and the future constitution. Which clauses

in the draft bill of rights curently being debated will help
or hinder a land claims court? Similarly. how will 4 new
constitution impact upon the operation ot a land cluims
court? Which bodies. for exampiz, will
have jurisdiction over state land? Will

meeting the awards of the land Beur L'ILS L1 rmind that land arrairs ratl under the jurlsdicuion

claims court during the preceding

of central government, or regions? If

vear. For example, claims might fhé’ 505-5'”6 Of [and (;Eazms the latter. how will a land claims court

be allocated inn the light of the

overall percentage of the required 1S as mHCh ab()iif tht?
fm‘ure fegftimacy Of fl[le 2 The role of the land court in

reparation budget appropriated by
the Government. It has been

function - naticnally or regionally?

urban and rural development. Land

pointed out, however, that the andflinire SM”’I.V(II Of reparation can be seen as a

limiting of awards amounts to bad

contribution to development (for

faith and is inconsistent with communities as it is example, through the iegitimization of

awarding claims as a matter of

title and the broadening of the land

right. about hiSf()r_)’, any economy), and development initiatives

in urban and rural areas can provide

3 Further  limimtions  on evaluation Oj‘CIaimS alterrative sources of reparation.

expenditure could be made by

allowing for, say. a five-year cannot meré'ly reston a
classication of historical

period during which all claims
must be lodged and a further five-

These interactions have implications
for the way we think about land
reform. rural and urban development,
and the institutions managing these.

vear period during which all I‘dationshtps to Iand.

claims must have been finally
adjudicated. Limitations could
also be set by restricting the
jurisdiction of a land claims court in other ways, for
instance by reference to the types of claims it can entertain.

L6

9 A lund claims court and
democracy. There is some evidence of
community support for the land cluims court idea, and
some major stakeholders have offered models and
expressed their views, However we have yet to carefully
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consider the conditions under which a land claims court

initiative might undermine or build democracy. Will ail
clai ts have access to the

mec/N@m, cven if procsedings are The fmporz‘a nt pOii?f s

complex and costly? Will the court

precondition ror a sound political decision that will lay the
basis for erfective rural and urban development in the future.

The TUrban Foundation's

be able to rerain legitimacy when fh(l! z‘he I.SSH%E’ Ofa ](I}Td research on a land claims court is

it cannot deliver on all cluims, or

presented to stimulate a wide public

where its actions can be Clazms court ShC’H,d }'?Of debate, not 1o end it. As a further

characterized as the victimization
of certain groups of landowners?

be ignored. Op(:'ﬂ pz.fblic contribution to debate on the iand

issue, the Foundation has conducted

deba[g s ESSERH.CII. ' research into the international

The Urban Foundation sees land
claims court as one possible

mechanism to deal with a history of injustice. Thers may be
vatlatious 0 thie suggestions ouriined here or even altemative

institurions. The imporrant point is that this issue should
not be ignored. Open public debate is an essential

experience. Two forthcoming reports

in the UF Research series will deal
with the Germar experience of land claims, and the land
reform rack racords of posi-colonlai Xenya, Zimbabwe and
Namibia. A further UF Research will review the international
experience of land invasions.

QUESTIONS AND ANSWERS ON A LAND CLAIMS COURT

Queslion:

Why debate a land claims court? Surely an affirmative action policy, supported by a future bill of rights, is the appropriate

method to redress discrimination with reference to land?

Answer:

There are two issues here. Firstly, so called affirmative action is not primarily about undoing past wrongs, but seeks to give
everyons a fair opportunity of competing in society and the economy, now and in the future. A land claims court would deal

with the issue of reparations for wrongs done in the past.

Secondly, it is difficult to judge whether affirmative action is sufficient without a full debate inc.luding all interests. It is clear,
however, that the issue of past wrongs in relation to land will not disappear without having being prcper[y aired, as has been

illustrated in Zimbabwe.

Question:

Put like this, what is the differeiive boiwsen ‘teparaiions” and ‘revenge”?

Answer:

Many of those caliing for reparatron view it conslructwery as a means to ensure the future Ieg timacy of titie for zll, and as a
way to address current land- related needs. The juxtaposmon cf “revenge” and "economrc sanity” is unfortunate It clashes
with a view of a future society in which laws are made within the confines of a bill of rights which premises equal justice to all.

it is critical that the reparation process (if needed) is not arbitrary cr dependent upon political aliegiance or race. A land
claims court, sitting independently as a court of justice, is a mecharism to ensure that the process of reparations is not used .

as or perceived to be political revenge.
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uestion:
what will the rules be? The courts cannot be expected tc make new laws.

Answer:

A land claims court would fail to fulfil its role of doing justice to some without deing injustice to others if it were to
tormulate tests on the basis of which land claims wili succeed or not. The courts must be given Iegi'slation tc be apptied
in all cases. Such legislation couid define the ambit of qualifying claims, set out the remedies, and protect the State
against open-ended expenditure. New legisiation must be tha outcome of a legitimate political process.

Question:
How can we be certain that new laws will not have socially and economically disastrous consequences, even if they are
the resuit of a legitimate process?

Answer:
This is a valid concern, if one assumes a legislature that can make any law under the sun. Parliament had such

unbridled powers when it made apartheid laws. If Parliament's role remains unfettered, there is no guarantee that
fuwre laws made will not aiso be unjust. This is why the land claims court and land reparations debate should be linked

to that concerning a future bill of rights for South Africa. The property, affirmative action, equality and equal justice
clauses of the bill of rights will define the limits of laws about reparation.

Question:
Does this mean that we must wait for a new Constitution and a bill of rights before we start addressing the reparations
issue?

Answer:

No. The fact that the issue of reparations relates to fundamental constitutional questions in our society deoes not
preclude the possibiiity of feasible solutions, hammered out in inclusive and constructive debate. This process should
begin now.

Question:
Acouming there shoukd Ls a fand Claling Cour, IS It possiofe to unravel our history? The issuve is complicated by
conflicting claims to land. How far does ons go back?

Answer:
Legislation wil! have to place some limits on the potentially vast range of land claims. Technically, it is possible to do so,
but tho naturo of theae fimits lias &l il lwail of e debate we shoulg pe naving.

Question:

Even if technically possible, you cannot expect current land owners (many of whom were not party to removals) to
meekly give up their land, even if a court is involved. There is so much confiict already, why not close the book on
history and look to the future? '

Answer;

Land is as emotional an issue for likely land claims applicants as itis for owners. Conflict and lingering unhappiness will
not be removed by failing to tackle the land question. A legitimate and inclusive political process, however, must
produce the necessary rules.

18
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Ql.les.l:

in South Afn‘ca there are divergent views of ownership. One couid ask two questions from opposite points of view: On the
one hand, what is the value of land ownership if it can be overturned on “moral” grounds? Alternatively, why shouid title
deeds be sanctified now, when they were not sacred historically?

Answer: i

There is one answer to both questions. it is not the nature of ownership that is at issue. It is neither necessary to strengthen

the notion of individual ownership to resist ali moral claims, nor is it necessary to abanden the notion cf individual ownarship.
- The real question is who should be the owners? Once there has been redress, such ownership should also be worthy of

protection. ' e

Question: : _
Assuming the State will bear the cost of reparat;‘dn, will scarce state resources needed for rural and urban iand deveicpment
not be diverted into expensive court procedures, unproductive land acquisitions and compensation ?

Answer:

+

This is an important question. Four points can be made. First, Parliament should devise ways to control the amount spent
on reparation. Second, land claims awards might take the form of participation in existing settlement schemes or preferential
access to development projects. Third, agreed criteria for land ciaims would reduce the potential numbsr, and herice the
cast. Finally, more work must be done on alternative awards which spread the costs of land claims.
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Deaiing with land claims is pait of a
broader development process. Past
injustice must be tackled in a way that

promotes juture development.

A future bill of rights should ensure
that redress will not be necessary
again. The means employed to effect
rediress cannot be commensurate with
the means employed to commit the
wrong in the first place. This would

Sunply creare new injustices.

The Urban Foundation sees ¢ land
claims court as one possible
mec:ainism 1o deal wirh a history of
injusrice. There may be variations on
the suggestions made or even
alternarive institutions. This reseaich
1s preseated to stimulate a wide public

debate, no: to end i:.

P.2
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