CONSTITUTIONAL
ASSEMBLY

THEME COMMITTEE 3

y eorm i

RELATIONSHIP BETWEEN
LEVELS OF GOVERNMENT

e

SUBMISSIONS
RECEIVED AS AT 3 APRIL 1995

COMMISSION ON PROVINCIAL GO VERNMENT

VOLUME 14




INDEX OF SUBMISSIONS RECEIVED

A. POLITICAL PARTIES CATEGORY - PAGE NO
IN THE CA

1. None J

—

CATEGORY. PAGE NO

—

B. GOVERNMENT
INSTITUTIONS

Senate - preliminary 1400 - 1409
recommendations

Commission on
Provincial
Government




COMMISSION ON PROVINCIAL GOVERNMENT

tablished in terms of scction 163 of Act 200, 1993

260 Walker Street Sunnyside Private Bag X887 Pretoria 0001
Telephone (012) 44-2297 Fax (012) 341 8452

1995-04-03

The Executive Director
Constitutional Assembly
P O Box 15

CAPE TOWN

8000

Dear Mr Ebrahim
PRELIMINARY SUBMISSIONS ON PROVINCIAL GOVERNMENT SYSTEMS

In compliance with the agreement between the managements of the CPG and CA, |
enclose the undermentioned preliminary recommendations of the Commission for
consideration by the relevant committees. | must emphasise that tihese
recommendations contain only the interim views of the Commission as all the
information required for the final recommendations has not yet been collected. The
comments of the provinces have also not been obtained yet. Kindly inform the
committees accordingly.

Preliminary recommendations in regard to a second chamber

> Further preliminary recommendations will be forwarded as soon as possible as per the
Commission’s programme which has been submitted to you.

Yours faithfully .

. CHATRPERSON

md472

1400 » 98
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23 March 1995

COMMISSION ON PROVINCIAL GOVERNMENT

PRELIMINARY RECOMMENDATIONS ON A SECOND CHAMBER

RECOMMENDATIONS - DOCUMENT 4

INTRODUCTION

1.1

1.2

1.3

"

See introductory notes under recommendations on provincial legislative
powers (Recommendation 2).

The Constitutional Principles do not provide for the continued existence of
the Senate in the new Constitution. The only reference to a possible
second chamber of Parliament Is contained in CP XVIIl.4 dealing with an
alternative in respect of majorities required for amendments to the
Constitution which aiter the pcwers, boundaries, functions or institutions
of provinces. The relevant wording is: ".... if there is such a chamber, a
two-thirds majority of a chamber of Parliament composed of provincial
representatives ... . It is significant that while there is no certainty in
regard to the continuation of the Senate as such, there is reference to the
possibility of a second chamber being composed of provincial

(epresentatives.

From the documentation relating to a second chamber of Parliament before
the Commission, it appears that there is considerable support for the
continued existence of a second chamber. However, there are divergent
views on its role, powers and composition, as well as other aspects.

INTERIM CONSTITUTIONAL PROVISIONS

Sections 48 to 54 of the interim Constitution deal specifically with the Senate,
and sections 55 to 67 relate to matters affecting both the National Assembly and
the Senate. The text of these sections Is appended for easy reference.

DISCUSSION

3.1

Purpose of a second chamber

3.1.1 Itis necessary to clarify the purposes a second chamber might fulfil
in order to justify its institution and continued existence. Agreement
in regard to such purposes is necessary for the formulation of other
provisions required to give effect to these, such as the composition,
powers and role of the second chamber. The specification of
purposes also provides a measure for determining whether a second
chamber is in fact functioning effectively.
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3.1.2

3.1.3

It is generally accepted that in a national legisiature a second
chamber can serve either one or both of two main purposes, in both
unitary and federal states, namely

(a) to provide internal control over governmental actions,
espacially in the legislative process, and

(b) to broaden the system of representation, for example to
provide specifically for the representation of subnational units
(regions, provinces, or states), or to include other significant
interests in the society.

In regard to (a) it is argued that a second chamber helps to prevent
flawed legislation from being passed by a single chamber. Nor does
the first chamber have unchecked power that could threaten the
freedom of ‘individuals or minorities. The sacond chamber in fact
provides a- second opinion on matters dealt with by the first
chamber. Even by exercising a delaying power, it could compel a
government or a first chamber to reconsider a matter or to amend its
proposals. Such a delay would also focus the attention of the public
on the matter and encourage public debate which could influence the
final outcome. It therefore enhances the quality of democracy.

In regard to (b) it is argued that sacond chambers can represent
interests and views that might otherwise be ignored or subordinated
(for example, rural versus urban interests; or less populous regions
versus those with large populations) and which should be given the
opportunity to make their voices heard in the process of government;
or where distinctive and significant interests (such as those of
regions, provinces or states) cannot be adequately accommodated
in the system of representation employed in the other chamber.

In the case of South Africa, where the national legisliature has the
power to override provincial legislation in certain circumstances in
respect of all Schedule 6 functional areas, the checks and balances
that a second chamber could provide, might seem to be particularly
appropriate.

The Commission is of the view that the provision of a second
chamber in the South African Parliament would be justified if it is
composed and empowered in such a way that it could effectively
fulfil the purposes discussed in paragraph 3.1 % 35

The Commission is of the opinion that the representation of
provincial interests is of particular importance in view of the
discussion in paragraph 3.1.2, and that this should be the overriding
consideration in determining the need for a second chamber. 1L



therefore_recommends that a_second chamber of Parliament be
retained. but that it be stuctured as discussed below,

To accommodate the obligation on the Commission to consider the
provisions of the interim Constitution, and to facilitate the dralting
of provisions for the new Constitution, the discussion will be based
on the present constitutional lul‘ulaiing to the Senate.

3.2 Composition of the second chamber

3.21

3.2.2

3.23

3.24

Section 48(1) provides that the Senate shall be composed of 10
Senators lor each province, nominated by the parties represented in
a provincial legislature. Section 48(2) stipulates that the
nominations shall be in accordance with the principle of proportional
representation as determined by the formula described in the section.

Ihe provision of en equal number of mambers for each province is
in _accordance _with _general international practica for the
reprasentation of states/provinces in a second chamber and is also
regarded as suitable for South Alrican circumstances. No cogent
reasons have been brought 1o tha Commission’s attention why this
allocation should change in the new Constitution,

The possibility of reducing the number of members in the second
chamber has boen raised, but the Commission must caution that this
could result in there being insufficient members to participate
effectively in the various structures of Parliament, especially il the
role of the second chamber itsell is to be enhanced.

The Commission does not regard it as being within its jurisdiction to
express a view in regard to the representation of other interest
groups in the second chamber, but draws this to the attention of the
Constitutional Assembly, which may wish 1o pursue the matter. It
should be borne in mind, however, that the determination of interest
groups qualifying for representation could be a controversial matter.
In addition, such representation could pose serious problems in
saltisfying criteria for democratic accountability.

In terms of the interim Constitution, members of the Senate have 1o
bo nominated by political parties. This could have the elfect that
senators regard themselves as parly represenialives, and are also
regarded In this light by the public. In a Parliament where the
representation of political parties in the first chamber is largely
replicated by the representation ol parties in the Senato, a situation
could be croated in which senators are obliged to follow the
d}ﬁlions given by their party caucuses. The Senate therelore
bddomes no more than a rubber stamp for the lirst chamber. In such
circumstances the Senate would obviously not be fulliling any
distinctive purpose and would become superflluous.
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m.mumuhm.nmnnsu_nﬂeﬁ_mx. This is discussed below.

3.2.5 More independent and effective representation of the provinces

could possible be provided by -

(i) direct election in each province of members of the second
chamber. This would probably be the most democratic way
to ensure representation of the provinces in the second
chamber. The feasibility of such a procedure requires further
investigation; or

(il  representation of the provinces by elected members of the
provincial legislatures nominated by the legislatures on a
proportional basis. This method would create a much closer
relationship between members of the second chamber and
their province’s legislature, and could also allow for the
interchangeability of members of the second chamber in
Parliament and members of the provincial legislature; or

(iii)  requiring parties to submit lists of candidates for nomination
to the second chamber together with their lists of candidates
for election to the provincial legislatures. This would at least
identify the candidates for the second chamber beforehand,

-but would not directly influence their appointment as this
would still be by proportional representation according to the
number of votes registered for each political party; or

liv) nomination of members of the second chamber by the
provincial legislature on the basis of proportionasl
representation instead of by the parties. This method would
not differ materially from the present method provided in
section 48, but may serve to strengthen their identity as the
selacted representatives of the province and its legislature and
less as representatives of political parties; or

(vl  representation of the province in the second chamber by the 2
requisite number of members drawn from the province's
Executive Council. The [easibility of this method would
require careful investigation, however, in the light of demands
likely to be made on members of provincial Executive Councils
simultaneously attending to parliamentary duties.
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3.4

3.2.6 Tha_Commission _Is_of the view_that. at this point in our
constitutional history, tha methed described in paragraph 3.2.5 liil
above could provide an elfective form of representation. for the
provincas in the second chamber, In elfect this system combines
eloments of the other methods described.

The_Commission_therefore recommends that_this method be
considered by the Constitulional Assembly,

3.2.7 Whatever the system adopted for appointment to the second
chamber, the members’ relationship with the provincial legislatures
would be strengthened If they were required to report to the
provincial legisiature from time to time In regard to their activities
and efforts to promote the Interests of their provinces at national
level. This would make their role as provincial representatives much
more meaninglul and accountable. Accountability could be
strengthened further by making provision for the recall ol members
by their provinces If deemed 1o be performing unsatislactorily. The
Commission __recommends _ that _ peovisions__to . this _ellect_be
incorporated into the new Constitution,

President and Deputy President ol the second chamber

Section 49 of the interim Constilution provides for the election of the
President and Deputy President of the Senate and deals with other non-
contentious matters relating to these offices. Similar provisions will have
1o be incotporated into the new Constitution if a second chamber is
retained.

Qualification for membership of the second chamber

Section 50 spacilies that no person shall be qualified to become or remain
a senator unless he or she Is or remains qualified to become a member of
the National Assembly. These qualilications are prescribed in section 42
which should be retained. However, the seclion does not provide for
rosidential qualilications. Nor does section 48 require t a senalor should
be ordinarily resident in the province that he or she mWesems. Ihae CPG
considers IL assential that a member. of .the second shomber. should be
ordinarily rasident in the province that he she represents. A similar opinion
has been expressed by the Commission in respect of members of the
provincial legislatures (paragraph 3.10.3 of Recommendation 3). Jhe
Commission_recommends that provisions_similer 1o those contained in
section 50 should be incorporated into tha new Constitution.. HHoweyer. i
tha recommendation in paragraph 3.2.6 above is adoptead. the seclion may
be_omitted. !f not, it should be amended to provide for residential
requirements for members of the second chamber similar to those provided
for members of provincial legislalures.

- -
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3.5 Vacation of seats by members and filling of vacancies

3.6

3.5.1 Section 51(1) stipulates that a senator shall vacate his or her seat if
he or she ceases to qualify, resigns or is absent without leave for 15
consecutive days. Ihis provision should be retained.

3.5.2 The Section |paragraph (b)) also provides for the vacation of a seat
il & senator ceases to be a member of the party which nominated
him or her as a senator. The issue is similar to that relating to
members of the provincial legislatures dealt with in paragraph 3.11.2
of Recommendation 3. The Commission is of thd opinion thal
mwwmmmmwﬂ!ﬁmm
nmmhmmwmﬂmmsmm
member ceases to b y which nominated him
or_her, This recommendation will fall away if members of the
second chamber are nominated by provincial legislatures instead of
by parties, as recommended in paragraph 3.2.6.

3.5.3 Section 51(2) provides for the filling of vacancies in the Senate by

nomination by the party which nominated the vacating senator. The

| ation_in
paragraph 3.2.6 above is sdopled.

3.6.4 Section 51(3) provides that if a provincial legislature is dissolved, the
senators from the province in question shall vacate their seats and
that the vacancies shall be filled in terms of section 48(1)(a). Tbe
MMMMEWMMJ_MQWQH
MIMWMWJDQL;&M
wammxnmwwmm
filed on the basis recommended in 3.2.6.

355 In mnmm:ngmmmmmiﬂnwnﬂﬂmmbu
before the expiry of the normal term of office. persons nominated 10
ﬂujuch.vmmummnnmmmd_nmm_hﬂmnmm
unexpired period,

Oath and affirmation by members of the second chamber
Sittings of the second chamber
Quorum

These matters of a procedural nature are provided for in sections 52 to 54.
Ihe new Constitution should provide for similar provisions,



4.

DISCUSSION - THE NATIONAL ASSEMBLY AND THE SECOND CHAMBER

4.1

4.2

Powers, privileges and immunities of Parllament and benelits of members
Parllament and benelits ol members

Penalty for sitting or voting when disqualified by law

Jolint sitting of Houses

Rules and orders .

These are procedural matters dealt with in sections 55 to 58 of the interim
Constlitution. The new Constilution should contain similar provisions,

Ordinary Bills

4.2.1

4.22

Section 59(1) provides for the introduction of ordinary Bills in either
the National Assembly or the Senate and lor their adoption in each
House in order to be passed by Parliament. Similar provisions should
be incorporated into the naw Constitution,

Section 59(2) provides that an ordinary Bill passed by one House and
rejected by the other shall be referred to a joint commitiee consisting
of members of both Houses and ol all the parties represented in
Parliament and willing to participate in the Joint commities. After
consideration and report on any proposed amendments to the Bill, it
shall be referred to a joint sitting of both Houses, at which it may be
passed with or without amendments by a majority of the.total
number of members ol both Houses.

This procedure Is falr up to the majority requirement st the joint
sitting. The Senate is st a disadvantage in joint sittings requiring &
simple majority to pass a Bill because of the relative smaliness of its
membership, namely 90 out of a total of 490 members. It could be
argued that as hall of the 400 members of the National Assembly
have been elected from provincial lists of the political parties, this
accommodates the Interests of provinces. However, they are
members of the National Assembly and their elggtion lrom provincial
lists instead of from national lists Is of no ﬁctical significance.
Moreover, political parties may not be obliged to present provincial
lists in fulure eleclions.

On the other hand, deadlock-breaking mechanisms should be
available in order nol to bring government to a complete halt.
Investigations of the deadlock -breakingprocedures employedin other
countries indicate that no absolute procedure has as yet been
devised, except for referral of the matter to a constitutional court for
Judgement. The most elfective political machanism available is to
provide for a cooling-off period which may persuade the government
to reconsider or amend the Bill.
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The Commission is consequently of the opinign thal a Bill which has
been ralerred 1o a joint commitlee as contomplaled in section 59(2)
should be reported on to both Houses and if still rejecied by one
House, should be reconsidered by both Houses alter a period of six
menths._If the Bill is again passed by one House and rejected by the
other. it should be referred 1o a joint silling of both Houses, at which
it may be passed with o1 without amendments by a majurity of the
total nuimber of members of both Houses.

4.3 Money Bills

43.1

43.2

Section 60(1) provides that Bills appropriating revenue or moneys or
imposing taxation shall be introduced in the National Assembly only.
However, section 60(4) provides that the National Assembly shall
not pass such a Bill unless it has been considered and reported on by
a joint committee of both Houses. The Senate may not amend any
Bill in so far as it appropriates revenue or moneys or imposes
taxation [60(6)]. Section 60(7) stipulates that il the National
Assembly passes a Bill imposing taxation or dealing with the
appropriation of revenue or moneys and the Senate rejects it or
proposes amendments 1o it, or fails to pass it within 30 days after
it has been passed by the National Assembly, the Bill shall be
referred back (o the National Assembly for reconsideration. It may
then pass the Bill with or without amendment, and if so passed it
shall be deemed to have been passed by Parliament.

While the provisions of this section illustrate the dominance of the
Natlonal Assembly in respect of money Bills, there are important
reasons why such Bills should not be delayed unreasonably. As
malters are, the Senate can delay such a Bill for 30 days if it wishes
to do so. Further unreasonable delay may be harmful to good

government il it should impair the ability to collect revenues or
expand moneys.

A problematical situation arises in regard 1o the ability of the Senate
to influence discretionary appropriation of revenues or moneys lor
provincial aclivilies, and even the determination by law ol the share
ol national revenues to be allocated to the provinces and local
governmenits. In theory the second chamber should protect the
interests of the provinces in these matters by using all mechanisms
at its disposal. As indicated under paragraph 4.2.2 the interests of
good governance dictate that it can at most use delaying
mechanisms to achieve reconsideration of a relevant Bill. However,
such delays could also be harmlul to the activities of the provinces.
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It is avident that the distribution of national revenues between the
thiee levals ol government will remain an Issue for the loresoeable
future. The Financial and Fiscal Commission may play an important
role In resolving many of the disputes which could arisa over money
matters. Ag lar as the parliamentary process for meney Bills end the
(ola of the second chamber in that process are concernad. ne further
solutions for breaking deadlocks have presenied themselves 1o the
Commission, It is a known fagt that the need for money flor
government activities at all levels is almost Infinite, while the sources
of revenue are flinite. All that could be achieved by any mechanism
is 1o ensure a fair distribution of the available revenue. To this end,
the adminisirativa processes praceding the Intreduction of money
Bills_should be developed 1o the extent that as far as possible
dispules are resolved belore the patliamentary processes commence.
Once such a Bill has been introduced, in the National Assembly, the
viows of the National Government can only be influenced to a cerlain
extent during the procedures prescribed in Section 60. |1 does not
apoear 1o the Commiasion that the second chamber could be alven
mere. powers_in_respect_of _such. Bills_withoul_increasing _ihe
possibility that_the _process may_adversely alfect efficient and
elfeclive governance,

4.4 Bills affecting certain provincial matters

441

4.4.2

Section 61 stipulates that Bills alfecting the boundaries or the
exercise or petformance ol the powers and functions of provinces
shall be deemed not to be passed by Parliament unless passed
separately by both Houses. Such Bills can be passed by an simple
majority in each House. The saction further stipulates that a Bill,
other than a Bill amending the Constitution, which affects the
boundaries or the exercise or performance of the powors or functions
of a particular province or provinces only, must also be approved by
a majority of the senators of the province or provinces in question.

The provisions in Section 61 are not very clear. However, what is
relevant is that Bills dealing with the exercise of concurrent powers
in respoct of Schadule 8 functional areas should enjoy the special
attention of the second chamber. In elfect, in terms ol the interim
Constitution Parliament can pass Bills in respocl of such matters
with ordinary majorities In both Houses. Additional protection of
provinclal interests could be provided by requiring a special majority
for such Bills in the second chamber. Howevor, this may be too
onerous and in elfect elevate ovory such maller to the level of
constitutional changes for which such special maior'ilics arerequired.
The powor of the second chamber in regard to provincial maltlers
could be enhancod be requiring Bills of this nature 1o be introduced
irmhe second chamber only, as the equivalent of the case with
mohoy Bills in tha National Assombly. The . Commission 1§
consequentiy of 1ho opinion thal provision should be mado for Mills
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dealing with Schedule 6 functional areas 1o be first introduced in the
second chamber, In addition, any such Bills relaling lo a particular

provinge should also require the approval of the majority of that
province’'s representatives in _the second chamber,  These

requirements would open the way for discussions between the
national government and the provinces to address issues and resolve
dilterences before such Bills are considered in the first chamber.

4.5 Bills amending the Constitution

451

45.2

453

45.4

Constitutional Principle XVIll.4 provides as follows: *

Amendments to the Constitution which alter the powers, boundaries,
functions or institutions of provinces shall in addition to any other
procedures specified in the Constitution for constitutional
amendments, require the approval of a special majority of the
legislatures of the provinces, alternatively, if there is such a
chamber, a two-thirds majority of a chamber of Parliament composed
of provinclalrepresentatives, andif the amendment concerns specific
provinces only, the approval of the legislatures of such provinces will
also be needed.

Seclion 62(1) provides generally that a Bill amending the
Conslitution shall require a two-thirds majority at a joint sitting of the
National Assemibly and the Senate. Section 62(2) further provides
that amendments of section. 126 (legislative compelence of
provinces) and section 144 (executive authorily of provinces) shall
roquire a two-thirds majority of each House sitting separately. It
further provides that the boundaries and legislative and executive
competences of a province shall not be amended without the
consent of a relevant provincial legislature.

I!;s _provisions of section 62 therefore appear_to be in accordance
with the stipulations of CP XVI|Il.4 and similar provisions could be
incorporated into the new Constitution,

The_Commission is_of the opinion_that_certain constitutional
principles should be incorporated into the pew Constitution to further

entrench the constitutional position of the provinces, The following
pringiples are relevany; s

CP XVI, CP XX, CP XXI, CP XXIl, CP XXIIl, CP XXVI
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4.6 Requisite majorities
Assent to Bills
Signature and enrolment of Acts

Rights and duties of President, etc. in Houses
Public access to Parliament

The above matters are procedural in nature and similar provisions need to
be incorporated into the new Constilution,
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Mr C Ramsphosas

Chairperson: Constitutional Assembly
P O Box 15

CAPE TOWN

8000

Dear Mr Ramaphosa
ATTENDANCE OF MEETINGS OF CONSTITUTIONAL ASSEMBLY STRUCTURES

Members of the Commission have been attending meetings of the Constitutional
Assembly’s structures over the past weeks in accordance with our agreement of

28 February 1995, although no confirmation has as yet been received that the
arrangement was confirmed by your Management Committes. However, the
arrangement has in practice not worked satisfactorily from the Commission’s point of
view, mainly because we have thus far been unable to ascertsin timeously which
particular matters would be discussed by the relevant committees of the Constitutional
Assembly on any particular day. As a result, the delegated members often have
travelled to Cape Town only to find that few if any matters relevant to the Commission’s
activities were bemng discussad in the committees.

The Commission has at present only two fulltime members and two technical advisors
who have to manage the day to day functioning of the Commission, including
attendance at the Constitutional Assembly committees. These persons therofore need
to utilise their time very effectively in order inter alia to produce preliminary
recommendations in synchronisation with your work programme.

The Commission has to date submitted four documents containing recommendations
relating to provincial constitutions, legisiative competence, staff matters, and a second
chamber of Parkament, tor consideration by the Constitutional Assembly in terms of
section 16 of the interim Constitution. Coples have been forwarded to all provinces for
submission of their comments to either the CA or the CPG. Two further documents will
be submitted to you within the next few days. Others are still in preparation.

The Commission considers it important that some of its members and advisors should
be present when these documents are discussed by the various committees of they-
Constitutional Assembly. | would therefore appreciate it if the Commission could be
given at least one week's notice before any of its documents are due to be discussed
by any committee, in order to make arrangements for attendance by its representatives.
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The Commission will also endeavour to send representatives to any other meetings of
committaes where its presence may be required or desirable, provided that it is advised
timeously of the matters to be discussed at such meeting.

| trust that the abovementioned arrangements will be acceptable to your Management
Committee and look forward to your early confirmation:

Yours sincerely




