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Dear Sir, 

MESSAGE 

ENVIRONMENTAL RIGHTS PROPOSAL FOR THE NEW CONSTITUTION 

1 understand that final proposals for the draft Bill on Fundamental Rights during the Transition are 
being considered this week. 

We would be most grateful if you could ensure that this document is tabled during the meetings of the 
Technical Committee on Fundamental Rights during the Transition. 

Yours faithfully 

LA s U s b 
WOUTER VAN W 

  

Patron Member: 
Patronaatlid: 

Nampak/Metal Box|       
Our mission is 16 increase the etfectiveness of the conuidution af member organisations ta environmental conservation in South Africa 

Ons missie is om die bydrae van lidorganisasies aan omgewingsbewarirg in Suid-Afrika meer offektief ta maak 
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INTRODUCTION 

The proposals are a synthesis of a series of werkshops held in Durban, Johannesburg and C 
Town during the week beginning 3 May 1993 under the auspices of the Habitat Council, with tg: 
assistance of the Environmental Law Association of South Africa and the Cape Environmen: Trust. A 
total of 65 participants, belonging to 46 non-government organisations, took part and a further 63 were 
invited but could not attend for various reasons. Participants provided individual expertise, and had 
not received a mandate from their organisations to represent them. Each of the workshops provided 
the opportunity for environmentally aware individuals to draw up consolidated proposals under the 
guidance of legal experts. Dissenting views were also recorded. A fourth workshop was conducted on 
7 May 1993, during which legal experts under the guidance of “environmentalists® synthesised the 
various proposals emanating from the workshops. 

A draft proposal was drawn up and circulated to the 128 organisations originally invited to 
icipate. Wide ranging and often divergent comments were received which were taken into account 

in the drawing up of the final document. 

This document comprises the final proposal. 

Although this proposal does not reflect the views of the environmental NGO movement as a 
whals, it does reflect the results of extensive work by those NGOs which participated in the project. 

The overall purpose was to provide the constitutional negotiating process which is currently 
underway at the Multi Party Forum with a motivation and sufgges!ed clauses. for the inclusion of 
environmental provisions in a new constitution and/or bill of rights. There was a fairly wide 
divergency of opinion, partly because the nature of environmental concern is very broad. 
Nevertheless, we feel that this document fairly represents the synthezised views of those who 
participated. 

There was a strong feeling that environmental factors have such a vital role in shaping the new 

South Africa, that not only should a constitution contain a set of environmental principles, but also that 
the constitution and/or bill of rights itself should be subject to such principles. This idea emanates 
from the Draft Bill which preceded the current Eavironment Conservation Act (Act No 73 of 1989) 
which made all laws subject to the environmental provisions set out in the Draft Bill. The approach 
agreed on however should be that the inclusion of environmental provisions in that bill of rights would 
be the best way to achieve the general objective, which is to ensure a greater status for environmental 
concems in the new South African dispensation. 

There was much debate around the question as to how wide the environmental provisions should 
be and specifically on the definition of the environment. The former has relevance to the question 
whether environmental provisions should. recognise that many South Africans do not have access to 
basic services and amenities such as clean running water, satisfactory energy sources, sewage services, 

food and shelter. The workshops acknowledged that constructing eavironmental rights in a narrow 
sense without cognisance of 2 night to these basic amenities would render environmental provisions 
meaningless. This document proceeds on the basis that other parts of the bill of rights will include 

provisions relating to these socio-economic rights such as a humanely adequate standard of food, 

clothing, shelter, education, basic medical care and decently remunerated employment. Although such 
a basic socio-economic right has not been included here, they are regarded as being a necessary pre- 
requisite and enjoying as much, if not more, importance than the environmental rights and related 

provisions advocated here. 4 
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Many commentators felt that "environment* needed to be defined, others felt similarly unhappy 
about a lack of specific mention of the built envircnment, or historical and cultural resources in certain 
contexts. We acknowledge these deficiencies but must point out that “environment" is extremely 
difficult to define. The problem was canvassed extensively in the working groups without an 
acceptabie solution being found. Legal academics have researched the question and have failed to 
come up with a satisfactory definition. We have accordingly simply referred to “the environment" and 
only in a few contexts rafer to the built or historical environment. We feel that specific legislation and 
the courts will develop the definition as the context demands. 

Commentary was received from some quarters that the first draft as a whole was too 
anthropocentric and that rights of the environment per se were neglected. While this school of thought, 
ie that the environment should have rights has been supported by some legal phflow?hcrs. it has not 
found its way into any legal system to the best of our knowledge. We have sympathy for this view but 
feel it is not practical to lobby for it at this stage. 

Many also felt that the draft emphasized rights and not enough aftention was paid to 
environmental duties. We acknowledge this and have adjusted this second draft accordingly. 

We have retained the division of a fundamenta! environmental right and directive principles 
from the first draft. We believe that the former should be in the form of a substantive Tight {(and duty) 
while the latter is more in the naturs of policy setting in the administrative sphere. No major problems 
appeared from the comments in this regard. 

Many commentators did not seem aware that the directive principles are in the nature of policy 
guidelines and not substantive, self executing laws. In other words, the first draft should have 
emphasized that the inclusion of these clauses will oblige the State to pass specific legislation in this 
regard. 2 

This document also proceeds on the basis that a bill of rights will contain a general 
circumscription clause along the foilowing iines: “This Bill of Rights guarantees the rights and 
freedoms ser out subject to such limits as can be demonstrably justified in a free and open social 
democracy' (Corder e al A Charter for Social Justice 1993). It also proceeds on the basis that a bill of 
rights will be able to operate both in a vertical and horizontal manner. By the former we mean that 
future legislation will be tested against the bill of rights and by the lagter we assume thai specific 
infringements of the bill of rights by the state or citizens can be the subject of legal challenge. 

This documents proceeds on the assumption that a new constitutional dispensation will include 
both a constitution and a bill of rights. It also assumes that the latter will contain both fundamental 
rights and directive principles. We emphasise that this is an assumption and that the final result may 
be different. We have drafted the clauses howsver on the basis that they could be adapted to suit the 
final form and format of a new constitution and/or bill of rights. 

Compiled by W van Warmelo and J Glazewski 
Cape Town 

September 1993 

  

Eaviroamental Rights, /o Hubitat Counvil, 611 Buitenkioof Centre, 8 Kloof Strest, 8001 GARDENS, Tel: (021)249106/(Pax)248773 

  
 



  

SEP 13 "33 14:59 AABITAT COLNCIL 2.4 

  

Preamble (To the Coastitution in general) 

RECOGNIZING that South Afvica is a country with @ rich and diverse heritage of natural, 
human and social resources 

RECOGNIZING thar a satisfacrory balance must be sought benween respect and care for ihe 
environment on the cne harnd and economic development on the other. 

ACKNOWLEDGING that environmenial degradasion is a serious and ongoing phenomenon 
which has been exacerbated by historical policies 

ENCOURAGING :the development of the environment ewic, the holistic and integrated 
managemens of the nation's resources and @ social structure which granis all fair and equitable 
GUCESS 10 resources, 

g.eS_PIRING 0 enable both present and future generations to enjoy a life of dignity and well 

ing 

HEREBY DECLARE the following as constitutional environmentol provisions: 

Fundamental right 

OR 

Evuzaflemn has a right to an environment which is not detrimental to health or well being 
and the duty to protect it. 

Every person has a right to an environment which supponts health and well being and has the 
duty to protect it'. 

Directive Principle 1 - Resource use and conservation 

1.1 All persons, including the Siate, shall bear @ responsibility to present and fuiure 
generations in their utilization of the environment. 

1.2 In order to0 secure this principle, person, including the Swate, who is using the 
environment shall do so with reasonable regard for the need to: 

- develop resources on a sustainable basis 

- mainzain biological diversity 

- protect ecosystems, ecological processes, special habitats including wilderness areas 

- minimize ecological and environmental damage 

- maintain the historical, archaeological and cultural heritage. 
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Directive Principle 2 - Pollution C ) and Waste Mi 

2.1 Al persons, including the State, shall strive to prevent, minimize and reduce pellution. 

Purticular regard shall be paid to the principles of reducing wasie ar scurce, recyciing 

and the "polluters pays'. 

2.2 Special measures shall be taken for the conrol of: 
- 1oxic and hazardous substances. 
- the transboundary movement of pollution and waste. 

2.3 All persons whose activities impact on the eavironment adversely shall be obliged 1o 

make good such damage at their cost as far as is practicable. 

Directive Prinicple 3 - Education 

The Stare has the obligation to introduce and promote environmental education. This will 

include bus, shall nor be limited to, education on the sustainable use of natural resources and iis 

implications and shall be almed & encouraging resporsil le and cost effective 

consumprion/utilization of resources. , 

4.1  Every person shall have the right of access 10 a court of law or other uppropriate forum 
in an environmental maiter. 

4.2 Every person shall have the right of access to eny informaticn reasonably necessary 1o 
Sfurther his or her environmental rights. 

4.3 Every person shall have the right tv be furnished with reasons for an adminisirative 

decision which affects his or her environmental inserest. 

4.4 The Siate shall take measures which promote public participation in decisions which 
affect the environment as far as is practicable. 

Directive Principle § - Admi : 

5.1  The State shall establish an Independent and accountable agency with the necessary 

powers 1o promote and Secure the environmental provisions of this part 
environmerual righis generally. 

5.2 The State shall actively promote the implementarion of environmenzal assessment and 
environmensal management procedures. 

  

 



    
    

  

RECOGNIZING ihut Svuth Africa Is & country with a rich and diverse heritage of nasural, human and social 
resources 

RECOGNIZING that a satisfactory balance mus: be sought between respect and care for ihe envirownent on the 
one hand and ecoromic dewlopment on ihe orher. 

ACKNOWLEDGING thas esvironmensal degradation is a serious and ongoing phenomenon which has been exacerbated by historical policies 

ENCOURAGING tive development of the environmens ethic, the holistic and iniegrated manugement of the nation’s 
resources and a social siructure which granis all fair and equituble access 10 resources, 

ASPIRING to enabiv both present ard fusure generastons ro enjoy a life of dignity and well being 

HEREBY DECLARE the following as constiiutional environmental provisions: 

Comment accompanying first draft propesal 

There wis 2 general conssnsus in ths workshops thar the special nature of the South African narural environment 
should be acknowledged. Thers was debate howsver as 1o the exteat to which this should be widened to include 
man-made objects and acknowledgement of the differeat cultural diversity of the South African population. This quustion ix rejated to the definition uf environment referred to ubove. It was decided to take the wider approach in the preamble and the narrower one in the actual provisions. * 

There was also debate about whether spartheid should be specifically mentioned as comtributing to anvironmental degradation. It was decided to adopt the wider wording * historical policy' as other aspects, such as coloaialism alsa comtrihnted in envitonmental degradstion and carmat swiio-poiinical cimnmstinies 

In general it was felt that the preamble should reflect a geeral eavironmeatal ¢shic which was coflected by delegates in different ways such as a need to adopt a frugal lifestyle, to depart from wastoful and consumptive 
practices and 1o respect the natural environment and natuse's baunty. 

  

At the suggestion of some commentators, the original preamble has beea expanded to include * Resognizing that 
sutisfactory balance must be sought betweon respoct and care for the snvironment on the one hand and economic 
development on the other' as it emphasizes that egvironmentul Yroups are not necessarily opposed 10 ¢conomic 
development, but wish eavironmenta) factors to be taken cogaizance of ia such development. 

Other comunentators pointed out that: 

- only constinwions as a whole have a preamble and felt it was not appropriate here. The intention is w 
havs the constitution’s preumble to includs the eavircament. It is in this context thar this preamble must be scen. We have added the above bracketed phrass to clarify this.’ 

- There was opposition to the inclusion of *has been exacerbated by historical policies'. We have retained 
this as there s » strong feeling in the group that apartheid has coatributed to eavironmental probiems, it 
alvo emphasizes that eavironmental concerns includs the living conditions ete. of underprivileged sectors 
of the commuaity and not only * first world’ environmental problems. 

- There was also some oppasition to the meationing of social resuurces in the first line. We bave retwuned it 
however as it emphusizes that certain resources are important 1o cartaia communities. 
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FUNDAMENTAL RIGHT 

Every person has a right to an environrent which Is not detrimentad to health or well being and has the duy to 
protect it. : 

Every person has a right to an environmens which supporis health and well being and has the dusy to protect is' 

Camment accompanving first draft propossl 

It was decided w0 simply refer to environment and not try to elaborate on elemeants of the eavironment for the 

reasons mentioned above. 

There was much debate sbout the use of the words “health' and “well being® and other poss:bilities such as * not 
dangerous’ und “safe'. 1t wus decided thut the courts Will be able to give s wide interpretation of the phrase 
*health und ‘well being' to include matters ranging from physicel health to cpiritual aspects such as the need to 
protect wildemness areas. [t was also feit that the word "healthy® is more appropriate than “not duagerous’ or 

There was mwch debate around the question whether the fundamental right should be phrased in positive or 
negative phruseology. If it is negatively phrased it is mots in the nature of an orthodox fuadamental right because 
it enshrines the right to a certuin minimum standard und does not grant 4 right of an indeterminate extzat. On the 
other hand, positive phraseology implants mores clearly the general feoling of the workshops. [t may be that the 
best option will depend ca the coataxt of the final bill of rights. 

1t should be borne in mind that the words “bealta’ and “well-being’ will be interpreted by the courts and wil! be 

subject to the geaeral subscription clause meationed above. 

  

Many sectors commented on the heed to emphasize not only rights but also dutivs. This is # constructive and 

welcoms suggestion s it smphasizes that a satisfactory saviroament is not something that is acquired from the state 
but that each and every parson can and should make a contribution in this regurd. We huve considered the phrass 
'... and the duty ta defend it' (which appears in the ANC draft), but feel that it is too narrow « we feel that a duty 

1o protect’ the eovironment expresses thess suggestions beuer. We have accordingly added °... and the duty w 
protect it' to both original options. 
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DIRECTIVE PRINCIFLES 

General comment accompanying first dratt proposal 

There was much dsbate as to how the direclive principles should be categorized. In general it is possible to 
approach this from trying to classify enviroomentsl problems into csruun logical groupings and thea 10 apply 
certuin principlas t0 each category. On the other hand ona wouid group environmental principles and see if they 
fell into a logical classification system. The former apporoach was adopted, 

Direcrive principle 1 - Resource use and conservation 

1.1 Al persons, including the Stase, shall bear a responsibility 10 present and future generations in their wsilization of 
the environmens. 

Comment accomppnving fing draft propossl 

The word ‘eavironment' in 1.1 includes reaewable and non-reaewsble resources ss well as the laod, scil, 
ecosystams, the coast, wetlands and a number of envitonmental components.  For this reason we have decided to 
confine the principle simply to the word " envircament' out the suggestion was made: to include the bracketed * built 
and natural®. 

There was some debate about whether a separate and special clauss should be devoted to land use in view of the 
historical dispossession of land which has taken place in the country. It was acknowledged that this factor should 
be taken into account but assumed that it will be done elsswhere in the bill of rights. 

1.2 In order 1o secure this principle, any person, including the Stute, who is using the enyironmens shall do so with 

reasonable regard for she need io0: 

- develop resources on a susiainable basis 

- mainiain biological diversity 

- protecs ecosysiems, ecological processes, special habitats including wilderaess areas 

- minimize ecological and environmental damage 

2 maintain the historical, urchacological and culsural heritage. 

  

The introduction- to the clause has been strengthened to replace the previous *The State and people shall bave 

rsgard to..." with a more forceful obligation. This was in responss to commentary that ths previous phrase was Lo 
wieak and that duties, not only right, should be emphasized. 

We have also widsned the man-made eavironment 1o include not only the historical heritags but also the 

archaeological and cuitural heritage. 

Some comment was ruceived on ths difficulties of sustainability. We have not elaboratsd on this bowever. 
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AB persons whose aciiviries impacs on the eavironment adversely shall be obliged 1o muke good such damage at 

sheir cost as far as is praciicable. 

  

24 

We have moved the previous clause 4.3 dealing with restoration of environmental damage here s clause 1.3 8s it 
was pointed out it is ot appropriats to administrative law. 
  

Directive Principle 2 - Pollution Control and Waste Management 
  

AY persons, including the State, shall sirive 1o prevent, minimize und reduce poilusion. Particular regard shall be 

paid 1o the principles of reducing waste at source, recycling and the "pulluters pays'. 

Comment accompanying first draft proposal 

It was felt that both the preventative and precautionary principle which were raised in the workshops are included 

in the terms *preveation and control'. For the same reason it was felt that it was not necessary to specify differeat 
forms of pollution for example air, soil, water, uoise and so on, as this was implicit in the general term 

* pallution'. 

1t should be pointed out that the impcsition of a duty dees aot imply that all pollution is rendered illegal and it is 

acknowledged that all humaa activity entails some form of pollution. This clause cotld be widened to stipulate that 

. the control includes *cradle to grave' control of poliuting substances. 

Special measures shall be saken for the vontrol of: 
« toxic and huzardous subsiances. . 
- the transboundary movement of poliuion and waste. 

  

The first part bas been rephrased to read mors clearly. 

As regards the second part, commentary was received that the original clavse went too far asd not far enough. 
Soms felt that a prohibition should be included bunning he importation of toxic waste ultogether along the line of 

the Momibian Conetitution, iwhile' othere quéction why it War asoeccary to inslude the recond cub claes at il in 

view of the first sub-clause. We have left the clause as it is because many countrics of the world have special 

measureg for this type of waste. We have not included a clauss bunning importation wltogether as this is @ policy 

which is implicit in the clause as a whole which a government could pass iato legislation. We have expanded the 

¢lauss to include a reference to the transboundary movement of waste. 
  

   



  

Directive Principle 3 - Education 

The Siate has the obligasion to inroduce and promote enviroameéntal education. This will include bus, shall not be 
limited 1o, education on the sustainable use of nasural resources and its implications and shall be aimed a 
encouraging responsibie and cust effective corsumpiion/utilization of resources. 

Comment sccompanying first draft proposal 

There was a strong feeling in the workshops that eavironmental education was vital. This includes not only formal 
education by residents including eavironmental aspects in school syliabi, but aiso o the whole spectrum of South 
African society, ranging from corporate executives to rural peasantry. 

Comment accommodating comments received on tirst druft propuaul 

4.1 

This clause has been sluborated on slightly t0 take into sccount various comments. One suggestion was to repluce 
‘consumption’ with utilization of resources. We have left both for the drafters 10 consider. In geaeral most were 
supportive of this clause and in principle in agreement with it. 
  

  

A constitution and/or bill of rights is only as good as the power to enforce it. To this end the group felt that rights 
should be cnforced by ull logal persons, that is nulurul, corporale, instiiulions, vrganiations «nd groups, 

All people should have access to such courts and there should be no hindrance, fixm‘wial or otherwise, 0 suwh 
access, 

Concered parties and litigants should have reasonable access to information. The duty to provide reasons for 
decisions affecling the environment should be mandatory. 

Public participation in environmental decision making should be an ensbrined priociple. [t was noted that a 
fundamental basis exists in this regard in the audi alrerem partem doctrine. It should be adapted and utilized m the 
enviroumental cause. The EIA/IEM procedure is a step in this regard. 

‘The constitution should enshrine & geaeral principle that there be :ompulnéy rehabilitation by impactors at their 
own expense. 

Every person shall have the right of access to & cours of law or other appropriate forum in an environmental 

  

4.2 

Strong resistance to any softeaing of the Jocus siand! requiremeat was expressed from some quarters. We have 
however rewined it in view of its importance to developing savironmeatal law. The original clause has beea split 
s it was rightly pointed out that it contuined very different administrative principles. 

Every person shall have the right of access w0 any informasion reusonably necessary to further his or her 
environmental rights. 

  

This clause has been separated from 4.1, Some argument was made thst sensitive commercial information may 
have w be protected. We have accordingly included the word * reasonably’ to preceds necessary. 
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4.3 Every person shall have the righi 1o be furnished with reasons for an udminisirasive decision which affects his or 
her environmental interest. : 

Comment accommeodating comments received oa first draft proposal 

We have retained this clause despite some opposition and have made it more general. 

44 The State shall take meusures which promote public panicipation in decisions which cffect the environment as far 
ax iy practicable. 

Cognment accommodating comuments received on first draft praposal 

We have added 3 clause regarding public participation s it wus pointed out that the first draft referred to its 
importance in the commeontary but not in the draft provisions. 

Note i 0) 

A commeatator poirted out that cluuses 4.1 to 4.3 are of a geuera! administrative law nature and not of a peculiar 
environmmental nature and felt it had oo place here, We feel that they ace vital for the development of 
#avironmental law and have retained them to emphasize their imporance from aa cavironmenwd point of view. 
Should they appear in the overall Bill of Rights, well and good. 
  

Directive Princlple 3 - Adrminigtretion 

Comment accompenving fivst draft proposil 

There was & general recognition of 2 need 1o mprove enviropmental administration at two levels, namely in 
governmant und in the private sector. As regards the goverament sector there was a strong fecling that a new 
costitution should include the establishment of a atrong, independent environmental protection ageacy which 
would enjoy greawr status than that enjoyed by ordinary government departmants. 

It was also acknowledged that there is « general noed for a dody to chaanel eavironmenisl concerns and which 
would take up issuss and act as a wawchdog in this regard. Different options wers mooted, for exumple un 
ombudsman and eavirocumental court and an envisonmentul tribunal. There was also great emphasis on public 
participation in decisions affecting the environment. 

In general it was felt that there was an urgent mesd for an offective, sccountable, indepeundent and powerful 
institutional body which would monitor and sct a8 21 environmental guardian. 

5.4 The State shall vstablish an independent and accountable agency with the necessary powers to promote and secure 
the environmensal provisions of ihis pars and environmenial righis generaliy. 

  

There was some opposition 10 such an agency but we have retained it in view of the majority of NGO's which felt 

there is such a need. The clause has been re-cast in simplar terms and to includé some of the comments made. 

[5.2  Deleted from first draft proposat) 

  

We have deleted this cluuse s it is folt that it is subsumed under clause 4 above and because legal representation 
and funding will be dealt with ia the Bill of Rights generally. 

10 
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3.2 The State shall actively promote the implementasion of environmental assessmens and environmenzal managemens 

  

This is a new clause which we have included ay it wag suggested that the first draft did not emphasize EJAs/TEM 
sufficiently. 

  

  

The above clauses can be modified and adapted to mest the requirements and character of a new constitution. 

11    


