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MESSAGE
Dear Sir,

ENVIRONMENTAL RIGHTS PROPOSAL FOR THE NEW CONSTITUTION

I understand that final proposals for the draft Bill on Fundamental Rights during the Transition are
being considered this week.

We would be most grateful if you could ensure that this document is tabled during the meetings of the
Technical Committee on Fundamental Rights during the Transition.

Yours faithfully

WOUTER VAN W

Patron Membar:
Patronaatlid:

Nampak/Metal Box

Qur mission is 16 increase the effectivengss of the contiibution of membwer vrganisations to environmental conservation in South Africa
Ons missie is om dis bydme van lidorganisasies asn omgewingsbewarirg 1n Suid-Afrka meer effektief ta maak
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INTRODUCTION

The proposals are a synthesis of a series of weorkshops held in Durban, Johannesburg and C
Town during the week beginning 3 May 1993 under the auspices of the Habitat Council, with %gg
assistance of the Environmental Law Association of South Africa and the Cape Environmen: Trust. A
total of 65 participants, bclon?ing to 46 non-government organisations, took part and a further 63 were
invited but could not attend for various reasons. Participants provided individual expertise, and had
not recedved a mandate from their organisations to represent them. Each of the workshops provided
the opportunity for environmentally aware individuals to draw up consolidated proposals under the
guidance of legal experts. Dissenting views were also recorded. A fourth workshop was conducted on
7 May 1993, during which legal experts under the guidance of “environmentalists" synthesised the
various proposals emanating from the workshops.

A draft proposal was drawn up and circulated to the 128 organisations originally invied to
ipate. Wide ranging and often divergent comments were received which were taken into account
in the drawing up of the final document.

This document comprises the final proposal.

Although this rglrc»pm::-.\l does not reflect the views of the environmental NGO movement as a
whole, it does reflect the results of extensive work by those NGOs which participated in the project.

The overall purpose was to provide the consttutional negotiating process which is currently
underway at the Multi Party Forum with a motivation and suggesied clauses. for the inciusion of
environmental provisions in a new constitution and/or bill of rights. There was a fairly wide
divergency of opinion, partly because the nature of environmental concern 1s very broad.
Nevertheless, we feel that this document fairly represents the synthezised views of those who

participated.

There was a strong feeling that environmental factors have such a vital role in shaping the new
South Africa, that not only should a constitution contain a set of environmental principles, but also that
the constitution and/or bill of rights itself should be subject to such principles. This idea emanates
from the Draft Bill which preceded the current Environment Conservation Act (Act No 73 of 1989)
which made all laws subject to the environmental provisions set out in the Draft Bill. The approach
agreed on however should be that the inclusion of environmental provisions in that bill of rights would
be the best way to achieve the general objective, which is to ensure a greater status for environmental
concesns in the new South African dispensation.

There was much debate around the question as to how wide the environmental provisions should
be and specifically on the definition of the environment. The former has relevance to the question
whether environmental provisions should. recognise that many South Africans do not have access to
basic services and amenities such as clean running water, satisfactory energy sources, sewage services,
food and shelter. The workshops acknowledged that constructing environmental rights in a narrow
sense without cognisance of 2 right to these basic amenities would render environmental provisions
meaningless. This document proceeds on the basis that other parts of the bill of rights will include
provisions relating to these socio-economic rights such as a humanely adequate standard of food,
clothing, shelter, education, basic medical care and decently remunera cmplogmcnt. Although such
a basic socio-economic right has not been included here, they are regarded as being a necessary pre-
requisite and enjoying as much, if not more, importance than the environmental rights and related
provisions advocated here. :
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Many commentators felt that "environment” needed to be defined, others felt similarly unhappy
about a lack of specific mention of the built envirenment, or historical and cultural resources in certain
contexts. We acknowledge these deficiencies but must point out that "environment® is extremely
difficuit to define. The problem was canvassed extensively in the working groups without an
acceptabie solution being found. Legal academics have researched the question and have failed to
come up with a satisfactory definition. We have accordingly simply referred to “the environment" and
only in a few contexts refer to the built or historical environment. We feel that specific legislation and
the courts will develop the definition as the context demands.

Commentary was received from some quarters that the first draft as a whole was too
anthropocentric and that rights of the environment per se were neglected. While this school of thought,
ie that the environment should have rights has been supported by some legal philosophers, it has not
found its way into any legal system 1o the best of our knowledge. We have sympathy for this view but
feel it is not practical to lobby for it at this stage.

Many also felt that the draft emphasized rights and not eaough attention was paid to
environmental duties. We acknowledge this and have adjusted this second draft accordingly.

We have retained the division of a fundamenta! environmental right and directive principles
from the first draft. We believe that the former should be in the form of a substantive Tight {(and duty)
while the latter is more in the naturs of policy setting in the administrative sphere. No major problems
appeared from the comments in this regard.

Many commentators did not seem aware that the directive principies are in the nature of policy
guidelines and not substantive, self executing laws. In other words, the first draft should have
emphasized that the inclusion of these clauses will oblige the State to pass specific legislation in this

regard. .

This document also proceeds on the basis that a bill of rights will contain a general
circumscription clause along the foilowing iines: “This Bill of Rights guarantees the rights and
freedoms ser out subject to such limits as can be demonstrably justified in a free and open social
democracy' (Corder et al A Charter for Social Justice 1993). It also proceeds on the basis that a bill of
rights will be able to operate both in a vertical and horizontal manner. By the former we mean that
future legislation will be tested against the bill of rights and by the lagter we assume thai specific
infringements of the bill of rights by the state or citizens can be the subject of legal challenge.

This documents proceeds on the assumption that a new constitutional dispensation will include
both a constitution and a bill of rights. It also assumes that the latter wiil contain both fundamental
rights and directive principles. We emphasise that this is an assumption and that the final result may
be different. We have drafted the clauses however on the basis that they could be adapted to suit the

final form and format of a new constitution and/or bill of rights.

Compiled by W van Warmelo and J Glazewski.
S
September 1993

Eavironmenta} Rights, /o Hubitat Counwil, 611 Buitenkloof Centre, 8 Kloof Stzest, 8001 GARDENS, Tel: (021)249106/(Fax)248773
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RECOGNIZING that South Afvica is a country with a rich and diverse heritage of natural,
human and social resources

RECOGNIZING that a sausfacrory balance must be sought between respect and care for ihe
environmenz on the one hand and economic development on the other.

ACKNOWLEDGING that environmenial degradasion is a serious and ongoing phenomenon
which has been exacerbated by historical policies

ENCOURAGING :the development of the environmemt ehic, the holistic and integrated
management of the nation's resources and a social structure which granis all fair and equitable
access 10 resources,

gf}’IMNG to enable borh present and furure generations to erjoy a life of dignity and well
ing

HEREBY DECLARE the following as constitutional environmensal provisions:

Fundamental right

OR

Every person has a right to an environment which is not detrimental to health or well being
and has the duty to protect .

Every person has a right to an environment which supports health and well being and has the
duty to protect it'.

1.1  All persons, including the S:aée, shall bear a respoasibility to present and fuiure
generations in their utilization of the environment.

1.2 In order to secure this principle, ar?i person, including the Siate, who is using the
environmens shall do so with reasonable regard for the need to:

- develop resources on a sustainable basis

- mainsain biological diversity

- protect ecosystems, ecological processes, special habitass including wilderness areas
- minimize ecological and envirormenal damage

- maintain the historical, archaeological and cultural heritage.
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Directive Principle 2 - Pollution Control and Waste Management
2.1 Al persons, including :he State, shall strive to prevent, minimize and reduce pellution.

Purticular regard shall be paid 1o the principles of reducing waste a1 scurce, recycling
and the polluters pays'.

2.2 Special measures shall be taken for the conirol of:
- toxic and hazardous substances.
- the transboundary movement of pollution and waste.
2.3 All persons whose activities impact on the environment adversely shall be obliged 10
make good such damage at their cost as far as is practicable.
Directive Prinicple 3 - Education

The State has the obligation to introduce and promote environmental education. This will
include bus, shall not be limited to, education on the sustainable use of natural resources and is
implications and shall be «almed &t encouraging resporsible and cost effective

consumprion/utilization of resources. :
4.1  Every person shall have the right of access to a court of law or other uppropriate forum

in ar. environmerntal maiter.

4.2 Every person shall have the right of access 10 ¢ny informaticn reasonably necessary 1o
further his or her environmental rights.

4.3 Every person shall have the right tv be furnished with reasons for an adminisiracive
decision which affects his or her environmental inserest.

4.4  The Siate shall take meusures which promote public participasion in decisions which
affect the environment as far as is practicable.

Directive Principle § - Administeati

5.1  The State shall eswablish an independent and accountable agency with the necessary
powers 1o promote and secure the environmental provisions of this pant and
environmenial rights generally.

5.2 The Swate shall actively promote the implementation of environmental assessment and

environmerual management procedures.




RECOGNIZING thut Suwth Africa Is a country with a rich and diverse herisage of nasural, human and social
resources

RECOGNIZING that a satisfacrory balance musi be Sought berween respect and care jor ihe envirownent on the
one hand and ecoromic devwlopment on ihe osher.

ACKNOWLEDGING that esvironmental degradation is a serious and angoing phenomenon which has besn
exacerbared by historical policies

ENCOURAGING the development of the environmens athic, the holistic and integrased mauégemsm of the nation’s
resources and a social siructure which gramss all fair and equitable access 1o resources,

ASPIRING to enabiv both present ard future generations 1o enjoy a iife of dignisy and well being

HEREBY DECLARE the following as constitutional envirommental provisions:

Tbere wis a general consensus in ths workshops that the special nature of the South African narral environment
should be acknowledged. Thers wus debate however s 1o the extent to which this should be widened to include
man-made objects and wcknowledgement of the differeat cultural diversity of the South African population. This
question ix reiaied to the definition uf environmeat referred 1 wbove. It was decided to take the wider appioach in
the preamble and the narrower oae ia the actual provisions. *

There was also debate about whether spartheid should be specifically mentioned as costributing to anvironmental
degradation. It was decided to adopt the wider wording " historical policy' as other aspects, such as colonialism
alsa contrihnted 0 enviennmental degridstion and carrent swin-pnivicsl cimnmstiunces

In general it was felt that the preamble should reflect a general eavironmental ethic which was coflected by
delegates in diffzreat ways such as a need to adopt a frugal litestyle, to depart from wasteful and consumplive
practices and o respect the ratural enviroament and nature’s haunty.

At the suggestica of some commentators, the original preamble has beea expanded to include ' Recognizing that a
sitisfuctory balancs must be sought betwaen respoct and care for the saviropmeat on the one hand and economic
dovelopment on the other' as it emphasizes that egvironmental groups dre not necessartly opposed to economic
development, but wish eavironmenta) factors to be taken cognizance of in such development.

Other commentators pointed out that:

- only constinuions as a whole have a preamble and felt it was not appropriate here. The intention is w
heva the constitution’s preumble to includs the eavironment. It is in this context that this preamble must
be scen. We have added the above bracketed phrass to clarify this.’

. There was opposition to the inclusion of *has been exacerbated by kistorical policies'. We have retained
this as there was @ strong feeling in the group that apartheid has coatributed to eoviroamental probiems. it
also wmphasizes that environmental concerns includs the living conditions ote. of underprivileged sectors
of the commuaity and not only * first world’ environmental problems.

- There was also some oppasition to the meationing of social resuurces in the first linw. We bave retuned it
however as it cmphusizes that certain resources are important 1o cartaia communities.
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FUNDAMENTAL RIGHT
Every person has a right to an environmeat which s not detrimentad to health or well being and has the duiy to
protect i, d

GR

Every person has a right to an environment which supporis health and well being ard has the duty to protect is'.

Tt was decided w0 simply refer to environment and not try to elaborate on elemeats of the eavironment for the
reasons mentionzd above,

Thers was much debate about the use of the words “health' and “well being' and other poss:bilities such as * not
dangerous’ und “safe'. [t was decided that the cousts wall be able to give a wide interpretation of the phrase
*heaith und well being' 0 include matters ranging from physicel health o spirital aspects such as the need
protect wilderness areas. [t was also feit that the word “healthy® is more appropriate thun “not daagerous’ or
“safe’,

There was much debate around the question whether the fundamental right should be phrased in positive or
uegative phruseology. f it is negativeiy phrased it is moré in the nature of an orthodox fuadamental right because
it enshrines the right to & certain minimum standard and does not grant 4 right of an indeterminate exteat. On the
other hand, positive phraseology implants more clearly the general feoling of the workshops. [t may be that the
best option will depend ca the coatext of the final bill of rights.

1t should be borne in mind that the words “bealta' and *“well-being’ will be interpreted by the courts and will be
subject to the geaeral subscription clause meationed above. ;

Many sectors commented on the need to smphasize not only rights but also dutiss. This is # constructive and
welcoms suggestion 36 it emphssizes that a swisfactory saviroament is not somethisg that is acquired from the state
but that each and every parson can and should make a contribution in this regurd. We huve coasidered the phrase
.., and the duty to defend it' (which appears in the ANC draft), but feel that it is too narrow - we feel that a duty
‘1o protact’ the environment expresses these suggestions beiter. We have accordingly added * ... and the duty w
protest it' to both original options. :
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General comment accompanying first draft propaosal

There was much dsbate as to how the direclive principles should be categorized. In general it is possible to
approach this from trying to classify environments! problems into csruun logical groupings and then 10 upply
certuin principlas to each category. On the other hand cne wouid group environmental prnciples and see if they
fell inlo a logical classification systsm. The former apporoach was adopted,

Direcrive principle 1 - Resource use conservation

1.1 Al persons, including the State, shail bear a responsibility 10 present and futuré generarions in their wilization of
the environmens.

ing firs

The word ‘eavironment' in 1.1 includes remewable and pon-recewable resources as well as the lasd, seil,
ecosystems, the coast, wetlands and a number of environmental components.  For this reason we have decided to
confine the principle simply to the word *eavircament' but the suggestion wus made to include the bracketed ~ built
and natural'. :

There was some debate about whether a separate and special clause should be devoted to land use in view of the

historical disposssssion of land which has taken place in the country. It was acknowledged that this factor should
be taken intn account hut assumed that it will be done elsewhere in the bill of rights.

1.2 In order to secure this princlple, any person, includiag the Siute, who is using the enyironment shall do so with

reasonable regard for the need io:
- develop resources on a susiainable basis
- mainiain biclogical diversity

- protect eg@ysmm, ecological processes, special habitats including wilderness areas
- minimize ecological and environmental damage

2 maintain the historical, urchaeological and cultural herisage.

The introduction to the clause has been strengthened to replace the previous “The State and people shall have
regard t0...' with 2 more forceful obligation. This was in response to commentary that ths previous phrase was too
weak and that duties, not only right, should be emphasizad.

We havs also widsned the man-made eavironment to include not only the historical heritage but also the
archaeological and cultural heritage.

Some comment wis ruceived on the difficulties of sustainability, We have not elaboratsd on this however.
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1.3 All persons whose activiries impact on the eavironment adversely shall be obliged 10 make good such damage at
sheir cust as far as is praciicable. :

We have moved the previous clause 4.3 dealing with restoration of enviroamental damage here s clauss 1.3 a5 it
was pointed out it is aot appropriats to administrative law,

Directive Principle 2 - Pollution Control and Waste Manggement

2.4 AY persons, including the State, shall sirive 1o prevent, minimize und reduce poiluiion. Particular regard shall be
pald ro the principles of reducing wasse at source, recycling and the "polluters pays’.

Comment accompanying first draft proposal

[t was felt that both the preventative and precautionary principle which were raised in the workshops are included
in the terms *prevention and control'. For the same reason it was felt that it was not necessary to specify differeat
forms of pollution for example air, soil, wawr, uoise and so on, as this was implicit in the general term
" pollution’. _

It should be pointed out that the impesition of a duty does oot imply thas all poliution is rendered illegai and it is
acknowledged that all humaa activity entails some form of pollution. This clause could be widened to stipulats that
. the control includes “cradle to grave' coatrol of polluting substances.

2.2 Special measures shall be taken for the control of:
= doxic and hazardous subsiances. »
- the transboundary movemens of pollution and waste.

The first part has been rephrased to read moru clearly.

As regards the second part, commentary was received that the original clause went too far asd not far enough.
Some felt that a prohibition should be included bunning the importation of toxic waste altogether along the line of
the Momibian Conttitution, iwhile' othert quection why it war asceccary to inolude the fecend cub clwes at 2l in
view of the first sub-clause. We have left the clause as it is because many countries of the world have special
measures for this type of waste. We have not included a clauss banaing importstion ultogether as this is ¢ policy
which is implicit in the clause as a whole which a government could pass iato legislation. We have expaaded the
¢lauss to include a reference to the transboundary movement of weste.




SEP 13- '93 14:54 HABLTAT COUMCIL

o

Directive Principle 3 - Educarion

The Siate has the obligation to introduce and promote environmental educaiion. This will include but, shall not be
limited to, education on the sustainable use of naiural resources and its implications and shall be aimed a
encouraging responvibie and cust effective corsumptionsutilization of resources.

Comment sccompanying first draft proposal

There was a strong feeling in the workshops that environmental education was vital. This includes not only formal
education by residents including eavironmental aspects in school syliabi, but aiso to the whole spestrum of South
African society, ranging from corporate executives to rural peasantry.

Comment sccommodating comments received on first draft gropsyl

This clauss has been sluborated on slightly to take into account various comments. One suggestion was to replace
‘consumption’ with utilization of resources. We have loft both for the drafters 10 consider, In geaeral most were
supportive of this clause and in principle in agreement with it.

A coanstitution and/or bill of rights is only as good as the power to enforce it. To this end the group felt that rights
should be cafurced by all logul penivas, that is nsiurl, corporale, instiiulions, vrgaaigations wod groups.

All peopla should havs access to such courts and there should be no hindrance, ﬁna:‘wial or otherwise, w0 such

access,
Concerned partics and litigants should have reasonable access to information. The duty to provide reasons for
decisions affecling the environment should be mandatory.

Public participation in environmental decision making should be un epsbrined principle. [t was noted that a
fundameantal basis exists ia this ragard in the audi alrerem partem doctrine. It should be adapted and utilized 10 the
environmental cause. The EIA/TEM procedurs is a step in this regard.

The coanstitution should enshrine & geaeral principle that thers be compulsn;'y rehabilitation by impactors at their
own expense.

4.] Every person shall have the right of access to & court of law or other appropriate forum in an environmental
mazter,

Sirong resistance to any softening of the locus siand! requirement was expressed from some quarters. We have
however rewined it in view of its importasce to developing savironmeatal law. The original clause has beea split
as it was rightly pointed out that it contsined very different administrative principles.

4.2 Every person shall have the right of access w0 any informasion reusonably necessary io further his or her
environmental rights.

Thix clause has been separated from 4.1. Some urgument was made that sensitive commercial informstion may
have o be protected. We have accordingly iacluded the word " reasonably’ to preceds necessary.
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4.3 Every person shall have the righ 10 be furnished with reasons for an adminisirasive decision which affecss his or
her envirenmental interest.

Comment accommeodating comments received oa first draft proposal
We have retained this clause despite some opposition and have made it more general.

4.4 The State shall take measures which promute public panicipation in decisions which gffect the envircnment as far
av iy practicuble.

Wa have added 3 clause regarding publu: participation &s it wus pointed out that the ﬁm draft referred to its
importance in the commaontary but not in the draft provisions.

A commeatator poirted out that clauses 4.1 to 4.3 are of a general sdministrative law nature and not of a peculiar
environmentsl nature and felt it had no place here. We feel thar they are vital for the development of
savironmental law and have retained them to emphasize their imporance from aa caviroamenwd point of view.
Should they appear in the overall Bill of Rights, well and good.

There was & gencral recognition of 2 need 1o iwprove environmental administration at two levels, namely in

governmsat und in the private sector. As regards the goverament sector there was a strong fecling that 3 new
coustitution should include the establishment of a atrong, independent environmental protection ageacy which
would enjoy greater status than that enjoyed by ordinary povernment departmants.

It was also acknowledyed that there is « general nwed for a dody to chaanel environmenisl concerns and which
would take up issucs and act as a wawchdog in this regard. Differnt options wers mooted, for example un
ombudsman and eavircumental court and an environmental tribungl. There was also great emphasis on public
participation in decisions affecting the environment.

In geseral it was felt that there was an urgent nead for an effective, sccountable, indepeudent and powerful
institutional body which would moaitor and sct as aa 2aviroamental guardiun.

The State shall establish an independent and accountable agency with the necessary powers 1o promote and secure
the environmenial provisions of ihis part and enviranmenial righss generally.

There was some oppasition 10 such an agency but we huve retained it in view of the majority of NGO's which felt
there is such a need. The clause has been re-cast in simplar tecms and to include some of the comments made.

Deleted from first draft proposat)

We have deleted this cluuse us it is felt that it is subsuroed under clause 4 above and because legal representation
and funding will be dealt with ia the Bill of Rights generally.




This is a new clause which we have included as it was suggested that the first draft did not emphasize ElAs/[EM
sufficiently.

CLONCLUSION

The above clauses can he modified and adapted to mest the requirements and character of a new constitution.




