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.REPORT OF THE GENDER ADVISORY COMMITTEE TO CODESA 2 

Due to ¢aormous public pressure about the lack of represeatation at CODESA of women. who form 33 % 

the population. and subsequent suggestions and submussions by womea's Organusations. poutical parties and otter 

srgamusations. the Management Commuttee of CODESA decided to form the Geader Advisory Commuttee. 

GAC 15 a subcommuttee of the Managemeat Comunuttee charged with the special task of looking wato the 

>t Reference, munutes and decisions of each of the Working Groups. and those of the Managemeat Commuttee. 

and advising oa their gender impiications. All CODESA participaats bave so far sent represenwatives to tne GAC 

with the exception of the Bophuthatswana and Venda Governmeats. 

   
  

  

The GAC met for the first ume on 6 Apnl and has diligeatly studied the Terms of Reference. munutes and most 

of the decisions already taken by the Working Groups as well as wternal and external submussions from 

women's orgamusations and political parties. with an unusual spunt of umty. The GAC has reached consensus 

oo many issues, but consensus was oot reached oa others. 

COMENTION BOR L Vo4 

    
  

 



  

RECOMMENDATIONS AND ADVICE ON THE GENDER DMPLICATIONS OF [SSUES 
-RAISED N WORKING GROLP 01 

The Free Political Participation of Women 

Noting the Terms of Refereace of Workung Group Ol. [tems 1.1.4 (k). *p) and (o). 

racommeqds the following: 

  

1.1.1  The nghts of access of women to public facilities and meetwng veaues should = 
ensured, as soould their nght to meet with political orgamsauons. Thus 

recommendation s necessary so that women can participate Wwithout fear and on i 

2qual footing i the poiitical process. 

1.1.2 The nght of access of political orgamsations to public facilities. and their nght 0 
meet with potential voters. is meaningiess uniess women may participate wn the 
democratic process on an equal footing without fear of public or private harassmeat 

and wumdatoa. 

1.1.3  That the roles mentioned here ([tem 1.1.4 (0) of the Terms of Reference of Woriuag 

Group 1) concermung educauve and wnformative campaigns sbouid be broadened (0 

nclude specific educational campaigns wformung women of. wter alia. toeir ngat o 
vote, particularly n areas where womea are uniikely to be reached by usual media. 

Agreements on Political Intimidation and Women 

With regard to the agreement reached by sub group 2 of Working Group | on the Defimuon 

of Political lntimudation. the GAC recommends that the followwng additions be made o the 

activities which would, as per the aforesaid agreement. be considered. 1 particular. as forms 

of political inumidation (refer to [tem 4.2 of the Minutes of the meeting of Sub-Group 2 of 

Working Group |, 2 March): 

1.2.1 To compel women. both within and outside the home. by virtue of the “power’ 

vested 10 mea with whom they may associate, o adopt a particular politicai position: 

or to simularly prevent womea from eagagiag n free-political acuvity. 

1.2.2  To use political paironage in any form that threateas or demes an wndividuals 

political, social and economuc nghts, especuaily noting that womea are frequeatly the 

vicums of such practices. 

1.2.3  To sexually harass any wndividual and thereby prevent him/her from the freedom of 

the nght of expression/opaion, association and movemeat. 

With regards to item 1.3.3 above the GAC defines sexual harassment. geaeral terms. as 

sexual advances without express conseat, including innueados or language of a defamatory or 

offensive nature, 10 all spheres, ucluding political, social and economuc life and 1a the media. 

AmnohhlnmflouoflhnNMMAm 

With regards to agreements reached by Sub-Group 2 of Working Group | re the 

implementation and interpretation of the National Peacs Accord. the GAC recommends that 

the following additions be made (refer to [tem 5.1.6 and [tem 6.4.1. respectively, Of the 

munutes of Sub-Group 2 of Working Group 1, oa 7 Apni): 

  
 



LS 

  

L3 That the reference to “Business representatives” i :lause T 443 3 
NPA be interpreted to iaciude represendatives from protessional 

    

40men s orzanisauons. 

1432 The NPA make special efforts 10 inciude representatives of reiesant ocal 
and tnbal authonties as wel locai women s structures uto ail RDRC snd 
LDRC structures. 

   
1:3.3 With regards to item 1.4.2 above (and with specific eace 0 

6.1.6. 6.3.2. 6.4.2, 6.5.2, 6.6.2, 6.6.3 and 6.3 of the munutes st 

meeting of WG1 SG2. 7 Apnl) the GAC recommends that as pant or 5 
input o the interpretation and impiementation of the NPA Working Grouo 
| recommend that womea be wiciuded w ail structures created by tne NP3 

RDRC's and LDRC’s to easure that gender impiications of all decisions and 
functions of these structures, are considered. 
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On the Security Forces, Free Political Activity and Women 

Noting that the many acts of violence commutted agawnst womea ailegedly by the secunty 
forces are a source of grave concern, the GAC recommends that: 

1.4.1  any such cnme be immediately nvestigated: 

1.4.2 violent cnme agawnst womea be treated with stncter and more stnngeat discipiiwary 
acuoa; 

1.4.3  when searches of homes are conducted, womea poiice must accompany maie police: 

1.4.4  the positon of high ranking officers who are unable or uawilliog to mawntawn 
adequate control over their forces be urgeatly reviewed: 

1.4.5  any peace keeping force should include women within their structures at ail levels: 

1.4.6  the gender seasitivity of these forces (refer to item 1.5.5) be momtored: 

1.4.7  all individuals be informed of their nghts with regard to the role and functions of 

these forces (refer to item 1.5.5); 

1.4.8  these forces (refer to item 1.5.5) be trawed to0 be gender seasiive and to easure that 
they do not violate the nghts of womea. 

Noting the lack of agreemeat in Working Group | over the definition of political pnsoners. 

90 recommendations with regards (o the geader implicauons of thus issue could be agreed 
upoa. 

The GAC also recommends that any Security Force esublished in the country, wncluding the 
TBVC states, must bequn to immediately redress race and gender imbalances both wn their 
composition and functioning at all levels and introduce a Code of Conduct and norms whuch 

will create confideace among all the people of South Africa. 

Working Group 01 Terms of Reference 

The GAC proposes that [tem 1.1.4 (c) of the Terms of Reference of Working Group Ol 
should be ameaded to read as follows: 

“The amendmeant and/or repeal of any remaning laws mulitating sgaunst free political 
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acuvity including the =hmunatoa of mcial enger discnmunatory laws. 

The Media in the Transition (Recommendation to Working Croups C1 % 331 

The GAC recommends that Working Group | and Working Group 3 agree upog 4 soiiticails 

neutral [ndependent Communications Authonty wruch shail: 

« include gender conscious persons: 
facilitate media access for womea: 
momutor and discourage sexist programmes, articles and advertising: 
sncourage goa-sexist. gon-discnmunatory publications: 

nsure the participation of women oa all media bodues. at all levels: 

= orgamse that radio and television programmes which educate women about the democratic 

process and thetr nght to participate theren without fear of Wntimudation. are prepared as 4 

matter of urgeacy 

  
  

 



  

Recommendations and Advice on the Gender Implications of the [ssues Raised in Working Group 

" W 

Constitutional Principles 

The GAC advises that: 

2.1.1 [t fully supports a Justiciabie Bill of Fundameatal Human Rughts 0 be attacaed 10 tne 

<oasuution. 

i [t fully supports the concept of a qualified Equality Clause w the 3ull of Rights ana 

the Coastitution. 

2.1.3 [t recommends that Working Group 2 address the problem of redressiag aad 

ciiminating geader wnequalities. 

“ - [t recommends to WG 2 that they take note of the desirability of a document 

coatauung a set of ideals regarding geader issues. which shouid be accepted by 2 

furure Coastitution Making Body as a document (0 be used by the courts (0 assist 

women 1 claimung and exercising thewr nghts uader the coasutution and Bull of 

Rughts to ensure geader equality. 

2.1.5 The GAC further recommends to Working Group 02 that the Bull of Rights wciude 

some form of nghts and protection for ctuldrea. 

Constitutional Language 

The GAC recommends that the terms “men and women" and ‘men. women and chuldrea” be 

used wherever respectively appropnate. a the dratung of the Consucution. in piace of e 

terms “people” or “persons’. 

On Agreements Reached Regarding Constitutional Principles 

Regarding the “Provisional Areas of Commougality that Already Exist” in Workung Group 02 

as adopted by the Steenng Commuttes of WG 02 on 27 Apnl, the GAC recommends the 

followng (refer to Document prepared by the Steering Commuttee of Working Group 2 oa 7 

Apni): 

2.3.1 [tem 1.1.3 should be amended to read “The diversity of languages. cultures 

and religions will be acknowiedged. witun the gog-racial and gog-sexist 

pancipies of the Constisytion,” 

2.3.2 ltem 1.1.7.1 should be amenlded to read ‘A judiciary that will be 

\ndependent, con-racial, imparual, gender segsive aod wciusive of 

womeg.* 

2.3.3  ltem 1.1.7.2 should be amended to read *An eatreached and justiciable 

Bill/Charter of Fundameatal Rights, whuch will protect the ngaus of womeg 

and chuldreg.® 

2.3.4 ltem 1.2.2 should resd "At each level thers shall be democrauc 

represeatation. W o v : 

2.3.5 [tem 1.3.1 should read A new cousttution shall provide for effecuve 
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participation of qunonty political parties coasisteat with democracy. acn- 

racialism and non-sexism’ 

Constitution Making Body’ Process 

240 

2.43 

.44 

The GAC recommends that when drawing up the zlectoral procedures. methods 
should be sought to encourage full parucipation of womea. Thus snouid appiy (o notn 
cacouraging women (0 exercise their political nghts to campaign and stand for 

zlection as weil as to vote. These provisions would wclude. among others. zducation 

programmes. ¢limunation of sexual barassment (refer o item 1.3). drawing up o 

clectoral lists and giving women reasonable exposure 1 the media. 

The GAC strongly recommends that all parties wnclude a fair proportion of women 

10 their electoral lists. [t 1s esseauial that women are evenly distnbuted withun (ae 

lists. to easure their wclusion 1 the elected body. 

The GAC recommends that any commuttees set up by the Coastirution Making Body 

must contain an adequate aumber of womea. 

The GAC recommends that the Constitution Making Body should coasider a sub- 

commuttee to monutor and raise gender issues u the drafting of the Coastitution and 

the Bull of Rights. 

The above 4 proposals should apply to future elections at a local. regional and 

national governmeat level. 

  
 



  

*..Recommendations and Advice on the Gender Implications of the [ssues Raised in Working Group 

03 

3.1 The Funding of Programmes for Women 

The GAC advises that Workiag Group 3 reach an agreemeat on the prncipie of fu 

programmes (0 ¢nsure the meanungrul participation . and education about the democratic 

process. i 
(n order that women be timeously informed about the franctuse. and thus enabled to particioate in 

intenm ¢lections without fear ot pressure or wtioudation. it is suggested that suca agreemeat ~e 

<xpeditiously coaciuded. 

    

3.2 The Technical Report to the Steering Committee of Working Group 3 

The GAC advises the Techmcal Commuttee. Working Group 3 and its Steenng Commuttee oa the 
following pownts concermung the Tecnmical Commuttee’s recommendations made on 27 Apni: 

3.2.1 [o addition to [tem 7.1 of the report: 

“* Shall include women wn its composition. * 

3.2.2  [tem 10 of the report should state: 

“The transitional executive structure will be constituted by legisiation agreed to by 

Codesa. will have a muiti-party character. \iciuding women and be 

3.2.3  The reference to “persons” in line 14 of [tem 10 of the report should be replaced by 

a reference (0 “men and womea". 

3.2.4 Line § of Item 14 of the report should read: 

“Save for agreement that the TEC must bave muiti-party character. igcluding womeq. 

the precise cnitena . . .° 

3.2.5 Itis also recommended that the proposed TEC should inciude a Gender Structure. 

the exact narure of which 1s sull to be determuned. 

33 Women and Local Government 

The GAC advises that special mechanisms be created to promote the participation and represeatation 

of women 1 local governmeat structures, so that these structures more closely reflect the gender 

composition of the populacs. 

Any projects undertakea during the life of CODESA and the Intenim or Future Governmeats should 

be aimed at the wnterests of all groups wa local commuaities wciuding womea. 

34 The Media in the Transition (Recommendation to Working Groups 01 & 03) 

The GAC recommends that Working Group | and Working Group 3 agres upoa a politically aeutral 

(ndependent Communications Authonty whuch shail: 

* include geader conscious persoas: 

* facilitate media access for womea: 
= moautor and discourage sexist programmes, articles and adverusing; 
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2ncourage nON-sexist. non-discnmuaatory publications: 

2nsure the participation of women on ail media bodies. at ail levels: 
argamise that radio and television programmes whicn sducate '~omen adout the democratic 

process and their ngnt (O participate tderewn Wwithout fear OF (AITUUALION. 4re Drepared 4s 4 

matter of urgency 

3.5 \Women and the Foreign Service 

Noting that South Afnca’s foreign relations have manly beea conducted by mea. as from the iatenm 

government women should be trained. employed. promoted and recogrised oa an equal basis wita men 

within the dipiomatic service. Any existing discrimunatory regulations and practices with respect 10 

gender and race 10 South Afnica’s foreign service need (o be removed. 

3.6 Land and Women 

The GAC wishes to place on record that 9o consensus could be reached oa the following proposals 

concermung land and womea: 

Proposal 1: That Working Group 3 suggest an urgeat Commussion of Eaquiry wto legislation whica 

prevents womea's access 1o land ownerstup 1 South Afnica and the TBVC states. and that the results 

of such an enquiry be immediately embodied 1o legislation. 

Proposal 2: That Working Group 3: (1) look into those laws whuch preveat/inhubit women s ownersmup 

of or access to land in South Afnca and the TBVC states. with the wntention of amending or repeaiing 

those laws and (2) that there should be an immediate moratonum oa the sale and transterral of all state 

property to pnivate or corporate individuals and orgamsations. 

  
 



  

General Recommendations to Codesa (10 ail Working Groups) 

41 Non-Sexist Language in CODESA documentation 

The GAC recommends that CODESA documents should explicitly define the word “person” is 

reternng to both men and women. 

42 Gender Discriminatory Legislation 

The GAC recommends the repeal of all legislation wn South Africa and the TBVC states whica 

discnmunates on the basis of race, creed or geader which circumscnbe and impede rree 

political. economuc or social activity. We suggest that thus be atteaded (0 by a gegeral law 

asserting certain basic civil and political nghts. combned with an ommubus law repealing ail 
legisiation 1 accordance with a schedule of Acts to be provided by the GAC. 
We advise Working Groups 1, 2 .3, 4 aad § to assist w the identification of such legisiation. 

Conclusion and The Way Forward 

[ conclusion. and wa view of the short penod of time which the GAC had had at its disposal. the GAC 
wishes to pount out that. as of 7 May, proposais and recommendations on the proceedings ot Workuing 

Group 4 and 5 have not yet been formulated. and that there are certawn areas i other Working Grouos 
on which consensus has oot yet been reached. The GAC would also wish to look at preseat 

discnmunatory legisiation which needs to be repealed or amended. The GAC therefore recommends 

that 1t continues with 1ts work after CODESA (I both 1 terms of uncompleted work. teed-back oa its 

submussions from the relevant Working Groups and forthcomung agreemeats ¢manating from the 

vanous Working Groups and commuttees. 

  

 



  

GS 
Submission by the African National Congress 

To the Tecnical Committee on the Repeal of Disciminatory 

Legislation 

19 May, 1993 

These representations are done in line with the call by the Multiparty Negotiating Process 
for various political parties to make submissions to be considered by the various 

technical committees in order to prepare for their discussion and negotiation by the 

Negotiation council. Our submissions are based on the ANC Women’s League 

submissions to Codesa and those decisions of the Gender Advisory Committee. 

A. CONSTITUTIONAL MATTERS 

a Constitutional Principles 

1.1 South Africa will be a united, sovereign state in which all will enjoy a common 

South African citizenship. 
South Africa will be a democratic, non-racial and non-sexist country. 

The constitution shall be the supreme law. 

There shall be a justiciable Bill/Charter of Fundamental Rights, which will spell out 
fundamental and socio-economic rights of all citizens and how state policies will 

ensure their implementation. 
1.5 There shall be separation of powers between the legislature, the executive and the 

judiciary with appropriate checks and balances. 
1.6 There will be a legal system that guarantees the equality of all before the law. 

1.7 There will be representative and accountable government embracing multi-party 

democracy, regular elections, universal adult suffrage, a common voters role and, 

in general, proportional representation. 

1.8 The diversity of languages, cultures and religions will be acknowledged subject to 

principles of equality, democracy, non-sexism and non-racialism. 

1.9 Al will enjoy universally accepted human right, freedoms and civil liberties 

including freedom of religion, speech and assembly which will be guaranteed by 

an entrenchment of a justiciable bill of fundamental rights subject to the principle 

of equality, democracy, non-sexism and non,racialism. 

1.10 The government shall be structured at national, regional and local level. 

At each level there shall be democratic representation. 
1.11 The Bill of Rights shall guarantee just property rights (Provided that legislation 

shall in the public interest, authorise expropriation against payment of reasonable 

compensation which shall, in the event of a dispute, be determined by a court of 

law). 
1.12 The constitution shall define a suitable role for traditional leaders consistent 

with the objectives of a united, non-racial, non-sexist and democratic South 
Africa. 
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Other issues to be looked at: 
® Notion of the family 

¥ regressing historical racial and gender imbalances 

charter for women'’s rights, to form part of the Bill of Fundamental Rights, which 
among other things will deal with abortion, privacy, the family, women and child 

protection, diverse cultural practices, etc. 

® the rights of the disabled people 

* 

2. Constituent Assembly/Constitution making Body 

2.1 This must be a democratically elected body. 

2.2 When drawing up electoral procedures, methods should be sought to encourage 

full participation of women. This should apply to both encouraging women to 

exercise their political rights to campaign and stand for elections and to vote. 
These provisions would include, among others, education programmes, elimination 

of sexual harassment, drawing up of electoral lists and giving women exposure 

in the media. 

2.3  All parties should include a proportion of women in their electoral lists. It is 

essential that women are evenly distributed within the lists, to ensure their 
inclusion in the elected body. 

2.4 Among the subcommittees to be formed there should be a gender sub-committee 

to monitor and raise gender issues in the drafting of the constitution and bill of 

rights. 

B. TRANSITIONAL EXECUTIVE COUNCIL AND ITS SUB-COUNCILS AND 
COMMISSIONS 

17 Women should be included in the TEC and its sub-councils in addition there should 

be a gender commission. This will be in pursuant of the principles of a non-racial, 

democratic and non-sexist South Africa. We recognise that the noble ideal of a 

non-sexist state will not be realised if the TEC stage of the transition does not 

have women represented in all structures as an appropriate structure to level the 

playing fields with regard to gender. The establishment of a gender commission 
will enhance women'’s participation in all the transitional structures. 

1.1 Status of the gender commission 

" It should be an independent commission of a specialised nature, enjoying the 

same status as the other TEC Commission. 

1.2 Composition of the commission 

% It should be composed of 7(seven) to 11(eleven) gender specialists 

1.3 Functions/Powers of the Gender Commission 
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* 

* 

It should ensure gender sensitisation of the TEC and its Sub-councils. 

It should scrutinise all recommendations from the sub-councils and come up with 

gender perspective of these. 

* 

13 

It shall also make an input into legislation pertaining to the reform and repealing 

of law and administrative procedures that impinge on the rights of women. 

Relations with other transitional structures 

Independent Electoral Commission: One of the tasks of the IEC would be to set 
out rules that would enable maximum participation in the first non-racial elections. 

We believe that such rules should ensure that women participate effectively in 

elections. Special procedures will have to be drawn so as to realise this goal. 
The commission will be in the best position of defining enabling legislation for 

women’s maximum participation. 

The following are examples of these functions. There is the need to be sensitive 

to women’s situations such as the double burden of women which is employment 
and family management. Accordingly, electoral procedures should conform to the 

times when women are most available. Another is that of general illiteracy 

amongst women. Voter education should be tailored to suit women too. There 

are current indications that women under tribal authorities, in the farms and those 

in domestic service are denied the right to organise meetings or to attend 
meetings. The probability is that intimidation would increase during elections. 

There is therefore the need for educational material to be produced informing the 

populace and women on rights to vote. There is also need to repeal by-laws which 

restrict access to farm workers. Educational material directed to chiefs and 

employees should be produced. 

Media: currently there is a move towards setting up a media board. The drafting 

of guidelines for fair usage of the electronic media during the transitional period 

dominates the media discourse. The gender commission will make appropriate 

recommendations in this regard. The media personnel as relating to the board 

should include women. The commission will also define in terms of the gender 

perspective what fair coverage implies. These factors should apply to the print 

media as well. 

REPEAL OF GENDER DICSCRIMINATORY LEGISLATION 

In its report to CODESA 2 the Gender Advisory Committee called for the "repeal of all 

legislation in South Africa and the TBVC states which discriminates on the basis of race, 
creed, or gender which circumscribe and impede free political, economic and social 

activity." It suggested that "this be attended to by a generla law asserting certain basic 

civil and political rights, combined with an omnibus law repealing all legislation in 

accordance with a schedule of Acts to be provided." 
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The identification of such legilslation is obviously a very involved task which might take 

along time. It also has a danger of leaving some laws and thus not being able to repeal 
them. It will seem a practical way of dealing with this will be to enact an omnibus law 

which will automatically outlaw all discriminartory legislation will will impede political 
activity and to set up an enforcement mechanoissm which will be accessible to all 

citizens without going through long court procedures. 

€. LAW REF—JQRM FOR THE FREE AND FAIR PARTICIPATION OF WOMEN 

CITIZENSHIP: 

1. The South African Citizenship Act of 1949 contains many clauses which are 
discriminatory to women. It also includes clauses which may prove problematic 

to returning exiles and their families. This memorandum will only focus on the 

gender implications of the act. Some of the discriminatory consequences of these 

clauses relate to the law of domicile and the fact that the wife has always 

followed the domicile of her husband. These will doubtless be removed once the 
1992 Domicile Act is proclaimed. 

The following commentary on the act must be read with the act. 

11 

1.2 

1.3 

1.4 

1.5 

1.6 

Section one deals with definitions. This requires amendment in the 

following manner: 

1.1.1 the definition of "father" should be rendered redundant; and 
1.1.2 the definition of "responmsible parent" must apply equally to 

the mother or father of a minor. 

itizenshi irth: person: rn in SA before 1949 (section 2) Section 13 
appears to protect the position of married women in this section. 

Citizenship by Birth: Persons born outside of SA who gualify for citizenship 

by birth ( section 4(1)(b)) This section only confers the status of citizenship 

by birth on children of SA fathers working outside SA. This must be 

amended to include the children of SA mothers working outside SA. 

nshi nt - Person rn i A before 1949 (section 5) 

This generally only allows for citizenship through the male line and must be 

amended. 

Citizenship by descent - persons born outside SA after 1949 (section 6) 

Section 6 (1)(a) has different requirements according to whether the 

mother or father is a SA citizen. This distinction should be removed. 

Citizenship by Naturalisation (section 10) 
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1.6.1 Section 10(2) makes allowances for the wives to qualify for 
permanent residence outside of the country in certain 
circumstances, but not for husbands. In other words the 

spouse of a man receives benefits that are denied the spouse 

of a woman. 

1:6:2 Section 10(4) requires application by a "responsible parent" 

or "guardian". These are overwhelmingly fathers and not 

mothers. Thus women will generally not be able to apply on 

behalf of their children. 

1.6.3 Section 10(4) bis only applies to the male line. 

1.6.4 Section 10(6) provides special dispensations for wives and 
widows of SA citizens, but not for husbands and widowers. 

1.7 Permanent residen nd ordinary residen 

These are important requirements for the acquisition of citizenship by 

naturalisation. One has to be lawfully admitted for the purpose of 

permanent residence, and to be ordinarily resident and physically resident 

for certain periods before qualifying for citizenship by naturalisation. This 

means that any discrimination in that acquisition of permanent and ordinary 

residence has to be considered. These are discussed in respect of the 

Aliens Act no 1 of 1937 below. 

1.8 Problems of Proof Insofar as many people do not have papers of any kind, 

proof of birth, marriage and residence will be difficult. 

The Aliens Act no 1 of 1 

2.1 Section 4 sets out the requirements for permanent residence. The following 

provision discriminates against women: 

2.1:1 Section 4(3)(e) allows the wife, children and dependants of a 

qualified man to qualify for permanent residence; but does not 

extend the same benefits to the husband, children and 

dependents of a qualified woman. 

2.2 Section 12 sets out the exceptions to the section 2 requirement of 

permanent residence permits. Insofar as section 12 (1)(a) bases an 

exception on the acquisition of a lawful domicile prior to 1937, this may 

discriminate against married women who follow the domicile of their 

husband. 

The R ration of South African Citizenship Act no 73 of 1986 provides for the 

restoration of SA citizenship to TBVC citizens. Insofar as this depends on actual 

  

page 5 

  
 



  

ANC Submission : Technical Committee on The Repeal of Discriminatory Legislation 19 May, 1993 

  

application and residence qualifications, amny people may be discriminated 

against. Careful attention should be paid to the posiution of all TBVC residents. 

SECURITY OF EMPLOYMENT FOR PUBLIC SERVANTS 

TEACHERS: 

Women teachers are subjected to gender discrimination in the law and in the 

practices of the teaching profession. Legal discrimination against women 

(organised on a racial basis) means that they receive few or no maternity rights, 

and different pension, medical aid and housing subsidy benefits. The forms of 

indirect discrimination include unequal pay, unequal division of labour, gendered 

teacher training, sexual harassment and the allocation of "feminine" tasks within 

schools such as "pouring the tea". 

Teachers are presently excluded from the Labour Relations Act and from the 

current initiative to draw up a Public Service Labour Relations Act. Teachers 

accordingly have no rights of freedom of association, collective bargaining and 

dispute resolution. Teachers in state schools have no recourse to the courts (civil 

or labour) in respect of "unfair labour practices”. 

In relation to job security, the rights of a women to retain her permanent status 

as a teacher after marriage is not always guaranteed. If an unmarried woman falls 

pregnant, this is regarded as "misconduct” and she is dismissed. Teachers 
generally are also restricted in their political participation: 

3.1 The Indians Education Act and Coloured Persons Education Act describes 

the following as "misconduct” which can lead to a disciplinary hearing: If 

a teacher "makes use of his position in the 

department to promote or to prejudice the interests of any political party, or 

presides or speaks at any public or political meeting, or draws up or publishes or 

causes to be published, any writing or delivers a public speech to promote or to 

prejudice the interests of any political party” (S16(ga) in both acts). 

3.2 The Education Affairs Act (House of Assembly) sets out the position on 
civil and political rights of teachers in section 96 of the act. It allows a 

teacher to be a member of and in the management of a political party but 

states that he or she may not act politically in a manner which "may 

embarrass the department”, act as a chairperson of a public meeting, 
publish in his or her name a document to further or prejudice apolitical party 

or use his or her position as a teacher to promote a political party. 

3.3 Regulation 15 of the 1981 regulations in terms of the Education and 
Training Act provide that a teacher cannot use his or her position to 

promote the interests of a political party/organisation; publish a paper or 

  

page 6 

   



  

ANC Submission : Technical Committee on The Repeal of Discriminatory Legislation 19 May, 1993 

  

express him or herself in the press or in a public meeting on political 

matters. A teacher also not circulate documents relating to elections or 
work in respect of an election in a school, on school premises or at a 

school function. 

  

B. POLICE: 

The Police Act does not appear to contain any discrimination in respect of job 

security. If there is such discrimination, it is likely to be found in the regulations 

made in terms of the act. | was unable to track these down due to time restraints. 

There are restrictions on the political involvement of the police but they are 

appropriate to the role of the police. 

C. PUBLI RVICE: 

There is no overt discrimination in the Public Service Act in respect of political 

freedom and job security. It may well be present in the regulations and practices 

of the public service. 

The restrictions on political involvement appear to be appropriate to the role and 

position of public servants. 

D. NURSES: 

The situation of male and female nurses has also to be looked at. The Nurses Act 

restrict them from political participation and are not covered by the Labour 

Relations Act. 

E; DOMESTIC AND FARMWORKERS: There is need to focus on these two groups - 

whose political participation is restricted by by-laws and other measures. 

CITIZENSHIP: 

5 TBVC citizenship: women have | r rights of citizenship than men? 

In each case citizenship of the particular "independent state" is governed by the 

"constitution" act and a citizenship act. 

5.1 Bophuthatswana: The Bophuthatswana Constitution act provides for 

citizenship as follows (sec. 80): 

2.1.1 All Batswana defined by an act of parliament 

2.1.2 All persons legally domiciled for at least 5 years (this was automatic 

until 1978 when application had to be made). This is a problem in so 
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far as women follow the domicile of their husband 

2.1.3 Anyone else who applies and is accepted as a citizen 

The Bop Citizenship Act is discriminatory. Persons born outside of Bop can only 

qualify for citizenship through the male line. This affects citizenship by birth and 
descent. The provisions regulating the acquisition of citizenship by registration or 

naturalisation grant greater rights and privileges to men and the dependants of 

men. 

5:2 

5.3 

5.4 

Ciskei: The Ciskei Constitution act states that citizenship shall be obtained 
by birth, descent and naturalisation on such conditions as may be 

determined by an act of parliament. 

  

The Ciskei Citizenship Act grants citizenship to persons born outside of the 

Ciskei only through the male line. the provisions regulating the acquisition 

of citizenship by registration or naturalisation grant greater rights and 

privileges to men and thne dependants of men. 

Venda: The Venda Constitution Act regulates citizenship and appears to 

allow citizenship to follwon either parent. The only discriminatory rule 

appears to apply to citizenship by registration / naturalisation which is 

dependent on 5 years domicile. 

Transkei: | have been unable to track down the Transkei Constitution and 
Citizenship Act. It is probable that gender discrimination occurs in a similar 

maner to the other independent states. 
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  “Democracy means freedom to choose” 

- INKATHA 
Inkatha Freedom Party 

IQembu leNkatha Yenkululeko 
  

MULTIPARTY NEGOTIATION PROCESS 
TECHNICAL SUBCOMMITTEE #6 

ON THE AMENDMENT OR REPEAL OF 
LEGISLATION IMPENDING FREE POLITICAL ACTIVITY 

AND DISCRIMINATORY LEGISLATION 

FIRST POSITION PAPER 
OF THE INKATHA FREEDOM PARTY 

WORLD TRADE CENTRE : 18 MAY 1993 

All legislation impeding free political activity and 
discriminatory legislation should be amended or repealed 
immediately. This exercise needs to be preceded by the 
determination of applicable reference concepts. In fact this 
exercise amounts to a comparison between existing legislation and 
given concepts of political freedom and lack of discrimination. 
The preliminary threshold issue of what is discrimination and 
what is political freedom needs to be resolved. The IFP 
proposes that the Technical Sub-Committee reviews the existing 
legislation against the parameters of the Bill of Rights set 
forth in the Constitution of the State of KwaZulu/Natal and 
recommends the repeal of all the legislation which would not 
allow the free exercise of any of the rights set forth in such 
a Constitution. 

Special attention should be given to those rights and 
considerations which are immediately related to the political 
presence of segments of society in the political process leading 
to elections and therefore special attention should be given to 
the rights of the victims of apartheid, women, the disabled and 
other groups which require special protection. 

The IFP fear that any possible listing of legislation which 
carries with itself the potential for discrimination any 
impairment of free political activity would not be either 
exhaustive nor comprehensive. Therefore, rather than listing 
specific segments of legislation which ought to be repelled, the 
IFP finds it more appropriate to suggest the modus operandi of 
this technical sub-committee so as to ensure that this technical 
sub-committee will be able to identify any relevant piece of 
legislation to be amended or repelled. 

Oonce this technical sub-committee has agreed on the reference 
parameter to be used to determine what needs to be amended or 
repelled --which we suggest to the Constitution of the State 

President: The Hon. Prince Mangosuthu G. Buthelezi 
National Chairman: Or. F.T. Mdialose 

   



  

of KwaZulu/Natal-- it would be advisable that this technical 
sub-committee opens its door to receive the grievances of social 
and cultural formations throughout South Africa. 

In fact, the type of work that the committee is going to 
undertake is substantially no different to a process of 
constitutional adjudication. In this respect it might be useful 
that the sub-committee forward a request letter to the judicial 
authorities of South Africa, requesting them to indicate what 
legislation’ would appear to be discriminatory or otherwise not 
in compliance with the preagreed parameter with relation to cases 
of controversy before them. The sub-committee should also open 
itself to the direct access of social and cultural formations in 
the country. 

This exercise would be valuable to set the initial parameters for 
a future constitutional jurisprudence of a new South Africa. 1In 
this respect it would be advisable that this committee motivates 
all its recommendations on the basis of explicit constitutional 
principles rooted in acceptable and recognised principles of 
modern constitutionalism and human right protection. 

~5418 
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Dr,T. | 
Adnin ation 
Multi ty Negotiation Process 
world Trude Cantre 

Deur Dre Lloff 

Technical Comcittee on the repeal or umendment of legislation 
imocding free political activity and discriminwiory legiszlation. 

Ths N.¥.P.,'s comuents on the First Report of the Committee 

In addition to the repeul or the amendgcnt of such legislation 
A procesg chould comzence in oraer to restore the rights of 
those who have suffered a5 a result of such legislation, 

Th: Acts that repealed the Group Arezs Act and The Population 
Regiutration Act should be examined, 

In restect of those who have lost their propcrties because 
of RaciullyeBused Legislution thc Government should arrange 
for the affected persons to either get their propertises back 
or bc provided with suituble alternative premiszs not at 
market vilua. 

  

The Technical Committee also deult with the Freedom of the 
Press und the nuestion of Free access %0 information. 

In this respeet the Committee also referrsd (rurugpath 5.4) 
to ths actions of Govermment bodies and =lso provate individusls 
or groupse 

The Code should also deal with the rights of journalists 
reporting on any movement without hindrance from hia/her 
supcriors @nd ulso such rights must not be interfered with 
by #ny individual or crganisation that may want to coerce 
jogrn-list how to think =nd whzt to write . 

'«Yith/Xi d Regards 

é/' /’\J(:-v//“(fiv 
o A Rujbansi! 
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Suertission : 

TRANCKE 1 G7 
] 

AMENDMENT OR REPEAL OF LEQISLATION IMPEDING FREE POLITICAL 
ACTIVITY AS WELL AS DISCRIMINATORY LEGISLATION: TrE! Fovt, 
We undertake to offer the Technical Subcommittee our tuilest support and 
Co-operation. 

You will be notified of the name of the officer from our Department of 
Justice who will work with YOu, In due course. Please notify us of the day 
and date on which the Technical Subcommittee will confer with him/her 
on this matter. Refer ali enquiries 10 Z. Titus who can be contacted 
through Dr Eiofr's omice. In the meantime Coples of the appropriate 
legisiation as well as a iist thereot winl be made. We have an updated 
Index covering subordinate and primary legisiation introduced In Transkei 
after 1963. There are also a number of pre-1976 South African laws 
appiicable in Transkel. Reference will also be made thereto. We are also 
compiling a list of the laws falling within the purview of the laws under 
considerstion but which have otherwise been repealed or amended. We 
would weicome a comprehensive list of the laws the subcommittee has 
already Identified In respect of the other States and homelands. 

A practiging attorney will work with the officer from the Department of 
Justice on this matter. We feel that someone from outside of Government 
Will provide the team with the fair balance required in tackling a matter of 
this nature. 
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Finally, a circular letter will be sent to all organisations in Transkei 

requesting them to contribute to this exercise. This is being done in 

order to ensure that there wiil be no queries with regard to our handiing 

of this matter. 

0000000000000000000000000
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Teémaine on tne statute book, it would not pe Possikle for 

other races te participate i, the locai elections g Buch 
areas 8xcept thoge that are specitica&ly mentioned in the 

Act.  On the other rhang the Black Local Authorities Act ig 
designed to deal exclusively yjipn Biacks withnin their own 
areas. Thig sound very myep like the American Pipe~dream of 
"separate pyut equal* philosophy. 

climate gor free pPolitical activity. 1nq 8ame point gty1; 
holds good in respect of the Black Local Authcrltiea Act, ELECTORAL ACT 43 oF 1979 
  

This aAce extends the Tights to vote to PeXsons wno are sither 

White, Coloured oy Indian jpn term of Section 52 of the 
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elect the government of hias OWh  choice if  the very 

funda.mantll Tight to vote for such government ie denjeq him 

by leqillaaion. 

REPERENDUMS ACT 108 op 1983 

There ig pzélantly Much talx about o referenaum being he1g 

With a yiqy to testing the views of the Pecple of South 

Africa before a transition into the few Soueh Africa, In 

EOIM8 Of thig et OBy the views of Whitas, Coloureds ang 
Indiang may be. tested ang known, Blacks cannot dawfulyy 

Participate in thig kind of 4 referendyny becuase tor Purposas 

of this ace they do not qualify aq 'voters', 

dealinq with the aspact of social Pensiong withouyt rcterring 

obv:ounly tampt the Minister to issue prccinmlticna .designed 

to treat Pecple unequaliy, This is the Position a4 regards 

PREVENTION OF ILLEGa SQUATTING ACT 52 op 1951 
It {5 a fhotorious fact thag the Policy of the Gove:.-n.mcnt in 

the past haa baen tnat Blacks were go Journers in the urban 

areas ang therefore tha Policy wag that they woylg Temain 
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there for ag long as they were working. As a result there 
Was no clear and Permanent arrangement for the Provision of 
housing for blackes, Henc@ the problems of Squatting are 
mostly confined to Black communities, 

If the policy has now changed and it i, acoeptsd that Blacks 
are in cities to ftay, then this Act Wwill fall inte desuatude and thers is ng reason for itg continued existence, Besides the harsn manner in which tre "squatters” weye treated cannot be countenanced by any society claiming to be civilized. 

EDUCATIONAL PorIcy =—__oTNAL PonIcy 

A pleathora of laws are in Place to ragulate education issuas 
of the numerous departments of education, The problem with these laws ig that they were Purposely made to diuadvantaqc other races uducationally. 

It has new become urgent ang imperative that thege 
dicriminntozy laws be removed 80 that all the People in thig 
country should have the right to the same eductional opportunities, There should be only one system of education. This will engure that the same quality and the 2tandard or education will be maintained. 

BLACK ADMINISTRATION ACT 38 OF 1927   

This ACT was an ideal instrument in the hands of the Government to control the Black Pecple in thig country and 
their traditional institutions such as bogosi, SInce the new 
policy is that all poeple should be equal in ths eyes of the law, then there is RO reason why there should still pe acts controlling only lives of certain races. Such laws have no place in the new South Africa because they would~qo againgt the of aquality. 
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SIL!‘-GOVERNINU TERRITORIES CONSTITUTION ACT (ACT 21 OF 1971   This ig undouutedly the foundaticn upon which Beparate 
dwelopmnt is buile, It is the instrument by whien the 
Government would extent the ‘vore! to the Voteless ana 
Voicelass Blacks., They were to be davelopld into independent 
nations, There was RO hope for mosr of these enclaves 
because they could never bs economically Viable = they had to 
be sustainga financially by the Centra Government in order 
to survive. 

i 

Systam cannot be Sustaingg forerver because it was 
prohibitivsly expansive o maintain, 

Reality wouig dictate that 45 this law vas  founded on 
apartheid, it should go when apartheid goes, 

At this Stage the sal!-govn-ning territoriag have original 

CONBTITUTION ACT 110 or 1983 

This ig the basis of the tricameral pParliament which despite 
all OPPosition fropm Black communities, was b_ug.;duzad into 
existence in 1983, There were hundreds o¢ cnuaiitlu as a 
Tesult of the intzoductlan of thig Act. Even o thig aay the 
effect hergos are still fejg, One can hardly speax of 2 
climate oonductive to free pPolitical activity rop a8 long ag 
this Act T8maing on the statute book. 
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10, CONCLUSION ——mlON 

In a Autshell ye are on a1 fours wien the view eXpressed 

that all ¢pe acts reterreq to are discriminating on the 
basis of race. some of these laws are 80 cryel that they 
dehumanigeq Peocple and mage them Jose their Self-esteen -and 
self-asteen and self-respect, One need only think of the 

notorioug miqutory labour System that was designeq to tear 

familiag asunder. The clear manifestations of the 
Psycholegical effect that this system has had on our people 
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UNITED PEOPLE'S FRONT SUBMISSION TO THE TECHNICAL COMMITEE ON THE AMENDMENT OR REPEAL OF DISCRIMINATORY LEGISLATION 

ADDENDUM s 

The UPF is of the opinion that in view of the Possibility that 
other administrations might pe reluctant o disclose all 
discziminatory legisiation operative within their jurildlctionu, 
1t would be wige if the technical committee were to invite 
members of the Public to make representations on the legislation 
that in  their Tespective opinions, irhabit free political 
activity within thedir respective areas. 

This 'il1, 4in the UPF'g View, act to counter the Possibility referred to above. 
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INYANDZA NATIONAL, MOVEMENT'S 

SUBMITSSTON TO THE TECHNICATL 

COMMTITEE ON THE REPEATL. OR 

AMENDMENT OF LEGISLATTION 

IMPEDING FREE POLYTICAL 

ACTIVITY AND DISCRIMINATORY 

LEGISLATION 

Two routes are proposed to approach this issue, being: 

o To tdentify relevant laws applicable in the Republic of 

South, TBVC states and self-governing territories: 

25 The "higher code" approach. 

Both routes possess shortcomings. The very distinct character 

of the first route is that it will be time consuming whilst 

adopting the second route will! take more time than the first cne 

as it will involve the establishment of a Constitutional Court 

As Inyandza National Movement, we believe that a product after 

comparing  submissions by participants combined with the 

Technical Committee's input, will give birth to perfectly 

accurate and coamplete list. 

Ultimately an omnibyg Bill will have to be drafted to repeal and 

amend relevant laws.



M T TR A S0 LT T P n L T e SR 

G 1o 
Submission by the African National Congress 

To the Tecnical Committee on The Repeal of Disciminatory 

Legislation 

19 May, 1993 

The South African statute book is replete with repressive and discriminatory legislation 

which cannot help us in the process of transformation we have now embarked upon. It 

is the view of the African National Congress that in the process of levelling the political 

playing field and creating a climate within which all South Africans can enjoy the 

freedom of political activity and in which we can hold non-racial, democratic, free and 

fair elections, all South African legislation, including the laws of the TBVC territories, 

which negatively affect basic civil and political rights, should be repealed or, as the case 

may be, amended. 

For the purpose of the transitional period, and pending the adoption by an elected 

Constitution-making Body of a new Constitution for our country, the ANC has proposed 

that the following rights, inter alia, should be entrenched and guaranteed in a transitional 

constitutional instrument, a Transition to Democracy Act: 

(a) Freedom from racial discrimination and the right of both men and 

women to enjoy equal rights in all areas of public and private life; 

(b) Freedom of speech and expression which shall include the freedom of 

the press and other media; 

(c) Freedom of thought, conscience and belief; 

(d) The right to personal freedom including the right not to be detained 

without trial; 

(e) The right to personal privacy, including freedom from arbitrary search 

and seizure, integrity of the home and the inviolability of personal 

communication; 

(f) The right to assemble and demonstrate peaceably without arms, 

including the right to hold public meetings, gatherings and processions and 

to participate in peaceful political activity intended to influence the 

composition of and policies of government; 

(g) The right to form and join trade unions, employers’ organisations and 

to engage in collective bargaining; 

(h) The right to form and join associations and political parties; 

(i) The right to freedom of movement, including the right to leave and 

return to South Africa; 

(j) Respect for human dignity; and   
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(k) The right of a person to use the language and to participate in the 
cultural life of his/her own choice. 

It is our submission that all South African and TBVC legislation, or any provisions 
thereof, which is/are in conflict with, or contrary to, these and other internationally 

recognised civil and political rights, should be unconstitutional and null and void. 

SPECIFIC LEGISLATION WARRANTING URGENT ATTENTION 

While our submission in this regard will concentrate on the draconian legislation passed 

by the South African Parliament and administered by the South African government, our 
remarks should be taken to encompass similar legislation to be found in the TBVC 

territories. 

For this purpose, we have identified certain South African laws and/or certain provisions 

thereof, that negatively affect fundamental civil and political rights and that have 

annihilated the rule of law.(NB our list of such legislation is not a comprehensive one, 

however). These follow hereunder: 

A. Restrictions on Freedom of Assembly 

While the common law of South Africa recognises and protects the freedom of 

assembly, successive South African governments have seriously encroached 

upon, and interfered with it by means of various laws. Though there is a whole 

range of statutory provisions which have grossly undermined the freedom of 

assembly, the Internal rity Act’ is the main legislative encroachment that the 

National Party governments have indulged in. This Act has made this freedom 
dependent on the whims of executive and judicial authorities.? It allows police 

officers of or above the rank of warrant officer to close places to prevent 
prohibited gatherings,® and to disperse prohibited gatherings* by methods which 

  

'. Act 74 of 1982. 

2. Section 46 (1) of the Act grants awesome powers to magistrates to prohibit 

meetings for periods not exceeding 48 hours and to impose numerous restrictions 

on persons involved in meetings if they have reason to apprehend that such 

meetings may seriously endanger public peace. 

The provisions of Section 46 (3) of the Act have conferred far-reaching and 

sweeping powers upon the Minister of Law and Order in this regard. 

The provisions of Section 46 (1) and (3) should be read with those of Section 57 

of the Act. 

3, See Section 47 (1) of the Act. 
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include the use of force.® The Act further allows magistrates to grant or refuse 
permissions for the holding of processions.® Furthermore, most (if not all) local 

authorities have promulgated bye-laws that require their consent for the holding 
of meetings, gatherings and processions. The Trespass Act’ allows tremendous 
powers to employers, owners, lawful occupiers or persons in charge of premises 

to prohibit gatherings and meetings thereon. These extensive powers may be used 
or even abused as we prepare and campaign for the first non-racial, democratic, 

free and fair elections. 

Restrictions on the Fr m of Expression and Opinion 

Of the laws which provide for the proscription, seizure and closure of publications, 

the most important are the Internal rity Act® and the Publications Act.® The 

latter Act is the principal statute of censorship in terms of which thousands of 

publications are banned each year on the basis that they are undesirable.'® Once 

a publication has been declared undesirable, its possession and distribution are 

prohibited and censorship committees can even declare every edition of a 

publication undesirable."’ The Act provides extensive criminal sanctions for the 

breach of its provisions. The final arbiter on matters governed by the Publications 

Act is the Publications Appeal Board; there is no right of appeal to the Supreme 

Court of South Africa. 

The Internal Security Act creates statutory crimes of subversion'? and 

sabotage'? the language of which is so open-ended that they can be committed 

by mere statements expressing opinions. Those who have advocated strikes and 

promoted rent boycotts, for instance, have fallen foul of these provisions on 

numerous occasions. Furthermore, the amended version of Section 56 has not 

  

*. See Section 48 (1) of the Act. 

5. See Section 48 (2) read with Section 49 of the Act. 

@ . See Section 53 (1) and (2) of the Act. 

7. Act 6 of 1959. 

8, See note 1 above. 

. Act 42 of 1974. 

19, "Undesirability" is defined in Section 47 (2) of the Act. 

. See Section 9 of the Act. 

2, See Section 54 (2) of the Act. 

'3, See Section 54 (3) of the Act. 
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been an improvement at all on the provisions of the previous Section 56 of the 
Act; possession of publications published by or disseminated by or on behalf of, 

or under the auspices, direction or guidance of an unlawful organisation is still an 

offence'* which carries a sentence of imprisonment not exceeding three years. 

The other notorious Act is the Public Safety Act.'® This Act allows the State 
President the extreme power to proclaim a state of emergency in the Government 

Gazette'® and to make regulations'” which have in the past had dire 
consequences for the victims of the apartheid State. The power to declare a state 

of emergency, and to withdraw a proclamation establishing it, is entirely in the 

discretion of the State President, and can be legally challenged only on the basis 
of bad faith. Under state of emergency regulations, the National Party has coined 

a phrase called "subversive statements” which encompasses all forms of 

expression. In addition to the prohibition of "subversive statements", publications 

and television, film or sound recordings containing any "news, comment or 

advertisement on or in connection with" a variety of topics were prohibited unless 

authorised by a government official or they appeared in the debates of Parliament 

or in judicial proceedings in which a final judgment had been given. 

These regulations have also tended to sanction the use of force, including lethal 

force which has been freed from virtually all controls or restraints. Section 5A of 
the Act'® allows the Minister of Law and Order to declare mini states of 
emergency in what is euphemistically called unrest areas. This too has dire 

consequences for human rights generally. 

Provisions of the Police Act'® and the Prisons Act*® make it a punishable 
offence to publish any "untrue matter" with regard to any action by the police 
force or members thereof or with regard to the behaviour or experience in prison 

of any prisoner or ex-prisoner. The Acts impose heavy fines for any transgression 

thereof. 

  

= . See Section 56 (1) (b) of the Act. 

@ . Act 3 of 1953. 

> . Section 2 (1) of the Act. 

3 . Section 3 of the Act. 

'8, This was introduced by the Public Safety Amendement Act, Number 67 of 
1986. 

9. Section 27B (1) of the Police Act, Number 7 of 1958. 

20, Section 44 (1) (f) of the Prisons Act, Number 8 of 1959. 
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The Defence Act?' makes it a criminal offence to publish, without the requisite 
permission, "any information relating to the composition, movement or 

disposition" of the Defence Force or "any statement, comment or rumour 

calculated directly or indirectly to convey such information". In addition, it is an 
offence to publish "any statement, comment or rumour relating to any member 

of the SADF or any activity of the SADF ... calculated to prejudice or embarrass 
the Government in its foreign relations or to alarm or depress members of the 

public, except where publication thereof has been authorised by the Minister or 

under his authority". 

The provisions of the Radio Act??> and the Broadcasting Act*® have served to 
ensure the National Party Government’s control over broadcasting and have 
excluded, limited and restricted oppositional broadcasting activities in the process. 

Thus, these two Acts in particular have severely limited the freedom of expression 

and opinion. 

The Right to Personal Freedom 

The 1991 amendment of Section 29 of the Internal Security Act?* has not 
helped to improve the provisions thereof at all as far as the ANC is concerned. 

Detention without trial remains unacceptable to us, no matter who the victim may 

be. Moreover, the provisions of Section 31 (1) and (4) of the Internal Security Act 

which allow for the incommunicado detention of State witnesses have virtually 

been left intact. Section 31 (7) of the Act, which excludes the jurisdiction of the 
courts of law from cases of persons detained under Section 31 (1) thereof, is a 

further intolerable aspect of this law. 

The Right to Assemble and Demonstrate Peacefull 

In addition to the provisions of the Internal Security Act already referred to above, 

this right is undermined by The Demonstrations in or near urt Buildin 

Prohibition Act,?® and The Gatherings and Demonstrations Act.”® 

  

21, Act 44 of 19957. 

22 Act 3 of 1952. 

23, Act 73 of 1976. 

24, As amended/substituted by Section 13 of Act 138 of 1991. 

25, Act 71 of 1982, Section 2 (1) of which prohibits all demosntrations and 
gatherings relating thereto or arising therefrom, in any building in which a 

courtroom is situated or at any place in the open air within a radius of 500 metres 

from such building, on every day of the week except Saturdays, Sundays and 

public holidays, unless the magistrate of the district has granted his written 
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Restrictions on the Accessibili f Public Information 

It is the view of the ANC that in order for the masses of our people to make 
correct and informed choices on any public matter, and, particulalry in relation to 

the forthcoming elections, public information has to be freely available. Acts such 

as the Protection of Information Act,?’ the Secret Services Account Act,*® the 
National Key Points Act,?® the National Supplies Procurement Act,*® and many 
others, all of which have severely restricted the right of the public to know, will 
not be a good contribution to the creation of a climate conducive to free political 

activity, in which we can conduct free and fair elections. The Public Safety Act 
(and regulations made thereunder, the cumulative effect of which has been to 

impose a news and information black-out on matters pertaining to the state of 

emergency or with measures adopted to counter it) has been referred to above. 

  

The Right to Personal Privacy 

There are many South African Acts which impinge upon this right. The Post Office 

Act*authorises the detention of postal articles or telegrams reasonably 

  

permission under Section 2 (2) thereof. In terms of Section 3 of this Act, various 
acts connected with demonstrations, including organising, encouraging or 

promoting such demonstrations; printing, publishing or advertising a notice 

convening or organising them or in any way advertising or making them known; 

attending or taking part in them, or demonstrating in a manner prohibited by the 

Act, are made criminally punishable. 

26 Act 52 of 1973, the purpose of which is to prohibit both gatherings and 

demonstrations in the precincts of Parliament which are not authorised by the Chief 

Magistrate of Cape Town. A whole range of acts connected with such gatherings 

and demonstrations are made criminally punishable by the Act. 

27 Act 84 of 1982, the effect of which is to make criminally punishable the 

unauthorised disclosure of virtually the whole range of official government 

information. 

28 Act 56 of 1978, which created a fund, out of moneys appropriated by 

Parliament, to support secret government schemes and activities. The provisions 

of Section 2 (2) and (3) of the Act, which in particular create a secret fund in any 

and every government department, are to be noted. 

2. Act 102 of 1980. 

3, Act 899 of 1970. 

3!, Act 44 of 1958. 
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suspected of being linked to the commission of an offence.*? The Act further 
authorises the interception of any particular article or communication which has 

been or is being transmitted by telephone or in any other manner over a tele- 

communications line to or from any person, body or organisation.*® Of particular 

note is that the interception may, with the concurrence of the Minister of Posts 
and Telecommunications, be authorised by the Minister who is in charge of the 

National Intelligence Service, the Minister of Law and Order and the Minister of 

Defence if a request to that effect has been made by a state official designated 
for this purpose by the State Security Council and holding a rank not lower than 

that of a Deputy-Director General in the public service. Such an officer must 

believe that the interception is necessary for the maintenance of the Security of 

the Republic. All this is done without external and independent supervision and 

control of any kind. 

It is the view of the ANC that such laws and any other statutory provisions that 

permit bugging of individuals, organisations and meetings, as well as those that 

grant extensive powers of entry, search and seizure without warrant, should be 

reviewed. The practice of undercover surveillance too has to be scrutinised; it has 

hitherto tended to be used against perfectly legitimate political activity and 

produced inaccurate and unrealiable information and encouraged the criminal 

activities of agents provocateur. 

G. The Righ Form and/or Join An organisation 

This right would be greatly jeopardised by the provisions of Section 4 of the 

Internal Security Act, despite the 1991 amendment thereof.** The fact of the 
matter is that the National Party government still has in its hands the awesome 

power to ban any organisation in terms of this Act. 

In addition to this, there is a host of statutory provisions that affect the capacity 

of organisations to raise funding from inside and outside South Africa. These 
include the Prohibition of Foreign Financing of Political Parties Act,*® the 
Affected Organisations Act,* the Fund-raising Act,’’ and the Disclosure of 

  

32, See Section 118 of the Act. 

33, See Section 118A of the Act. 

34 See the provisions of Section 4, read with Section 13 (1) of Act 74 of 
1982, in this regard. 

3. Act 51 of 1968. 

3. Act 31 of 1974. 

37, Act 107 of 1978. 
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Foreign Funding Act.*® The ruling party cannot be allowed to retain all the 
powers it has under these laws if we are to have the semblance of a level political 

playing field. 

H. Discriminatory Legislation and the Right not to be Discriminated Against 
  

Numerous South African laws would exclude millions of South Africans from the 

forthcoming elections purely on the race and colour if they are not repealed or 

amended, as the case may be. The first is, naturally, the Republic of South Africa 
Constitution Act,*® which the ANC advocates should be replaced by a Transition 
to Democracy Act pending the adoption by an elected Constituent Assembly of 

a new and democratic Constitution for South Africa. 

The second is the Electoral Act*® which confines the franchise to whites, Indians 

and Coloureds, thus excluding from public affairs the indigenous African 

majority.*' The ANC has proposed that this entire Act must be replaced with an 
appropriate Electoral Act which will end the colonial status of the indigenous 

African majority and grant the right to vote to all South Africans, including those 
currently entrapped into the TBVC territories, without regard to race and colour. 

It should be mentioned in passing that the provisions of Section 4 (1) (a) (i) and 
(iii) of the current Electoral Act would exclude most of the leaders of the ANC, 

including its President, Nelson Mandela, as they have, at one time or another, 

been convicted of treason and offences under the Internal Security Act. 

To the extent that there are provisions in Acts such as the Aliens and Citizenship 

Acts which discriminate against women, the ANC submits that they too must be 

scrutinised and cleansed of such provisions. 

CONCLUSION 

The African National Congress submits that all these, and similar laws and statutory 

provisions, must, as a matter of extreme urgency, be expunged from the statute book. 

All these laws were predicated upon the need felt by various minority regimes to 

suppress the majority of our people and sustain minority rule. They grossly undermined 
every imaginable human right, violated all civilised standards and norms of official 

behaviour and virtually sanctioned crime. They are certainly not consonant with the 

national attempts at building a democratic constitutional order in South Africa. 

  

%, Act 26 of 1989. 

3%, Act 110 of 1983. 

% Act 45 of 1979. 

41, See Section 3 of Act 45 of 1979 read with Section 52 of Act 110 of 1983. 
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The ANC is not unmindful of the security needs of the country, especially during the 

period of transition. We therefore request the Technical Committee to, in addition to its 

arduous task, consider making recommendations on a new security system that will be 

informed by the need to protect and advance the interests of all South Africans. Such 

a system will have to be predicated upon new values and have the objectives of 

fostering a free society, promoting responsible and responsive government, protecting 
basic rights and the rule of law and preserving such institutions from subversive or 

violent assaults. 
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