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SUBMISSIONS MADE BY ARGUS HOLDINGS I.IMITEp IN REGARD TO

THE INDEPENDENT BROADCASTING AUTHORITY BILL ("THE BILL")

AS CONTAINED IN THE FIFTH REPORT OF THE FECHNICAL

COMMITTEE ON THE INDEPENDENT MEDIA COMMISSION AND

INDEPENDENT TELECOMMUNICATIONS AUTHORITY

IT IS SUBMITTED THAT

1

'SECTION 1.1 - DEFINITION OF ASSOCIATE

The definition of associate (which appears to include a company as a
-person) refers in sub-clause (¢) to an associate corhpany being one in
respect of which the relevant person is in a position te exercise control.

When this definition is read with the deeming proyision contained in
clause 3(1) of schedule 4 to the Bill it is clear that if a company has
‘company interests exceeding 15% in another company then that other
company is its associate.

It is therefore clear that the question of control in Schedule 4 and
accordingly in Sections 46 and 47 of the Bill is governed by as interest in
excess of 15% (where, for example, a person acts together with an
‘associate),

Al the same time clause 47, in dealing with the question of cross-media
‘control and cross-directorships in sub-sections 10, 11 and 12, uses the
‘concept of "company interests exceeding 35%".

It seems clear that a holding of 16% in a vast number of instances will
carry no rights whatsoever and, whilst the holder of the 16% will, in the
absence of proof to the contrary, be deemed to be in control of the
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a.

relevant company and accordingly to be an associaty thereof, it will be
cxtremely difficult for such holder to prove the anatWe concept of
|nou-ccmtroi

In the 1993 amendments to the Income Tax Act, Phrliament reviewed
and dealt with the whole question of "mnncctedi persons” and the
concept of a 40% shareholding was introducap in determining
connected persons.

It is submitted that the concept used in Section 47(j10), (11) and (12),

here company interests should not ¢xceed 35%, sholuld also, be applied

o the deemed control (and accordingly the question {Jf assocjateship) as
set out in clause 3(1) of Schedule 4.

1

——

t is further submitted (on the basis set out bcl(mf that a consistent
ercentage of 35% should be applied throughout the Bill in regard to
"control”, "associatc” and "company interests”. '

bEFlNIﬂON AND USE OF "COMPANY INTERES‘:'S "

’Thc definition of company interests merely qm;cs thay company
interests means the percentage of an interest whatcver form that
'mtcrcnt may take.

Company interests are then used extensively in Scctich 47 of the Bill.

In using the term company interests in that Sf:ctmh no pefeentage
lprcscnbcd in a number of sub-se¢tions c.g. sub-sectnmzs (7), (8), (9) and
(11). The consistent use of a fixed percentage in refation tg "control”,
"assoclatc" and "company interests" would, it lsuLubmmﬂd, lead to
igreater certainty and would not lead to any dlmmutbn in the
‘achievement of the objects of the Bill,

|A number of the major media organisations which prescntly exist have
|thc expertise and financial ability which will be sbdolutely pssential to
‘new holders of private broadcasting licences in otder to ensure the
‘success of their ventures. Bearing in mind the policyset out jn Section 3
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of the Bill and in particular 3(7) and 3(8) it is *uhtmttqd that the
purpose of Section 47 should bel to ensure comtrol by perspns from a
diverse range of communities and to prevent ovér-concehtration of
media ownership and control. !

Care should be taken to ensure that the control andEover-copcenmﬁnn
aspects are fully dealt with in the Bill whilst at the 1mc tinge allowing
for a proliferation of radio stations and newspdpers, rather than
Ircstnctmg the growth of the broadcasting industry. iAs statgd abowve, it
may be essential for there to be a cross-ownershjp and consequent
cross-subsidisation of certain aspects of the broalsting industry in
order to create viability. |
It is submitted that Section 47, in regard to t.hc s¢ of the phrase
company interests should also be read with Section 43(2)(c) to (f). Ifa
company which has, for example, a newspaper wll.h a circulation in
excess of 300 000 and one private broadcasting licgnce is prepared to
assist and be involved through a company interest off say, 18% in order
to cnable the applicant to meet the provisions of Segtion 43¢2)(c) to (f)
then this may be the only way in which the applicant|is able fo meet the
requirements of Section 43(2)(h).

In other words, situations will in :all probability arisqﬁ where the persons
referred to in Section 43(2)(h) are unable to compiy with fub-sections
/(c) to (f) unless the persons presently prohibited frm* havingja company
iinterest in the applicant (pursuant to Section 47) arc pdrmitted to
jprovide the expertise referred to in sub-section (c) to (t) of Section
43(2).

iIt 35 accordingly submitted that the use of wmpu# mtercps (5% is
suggested) in Section 47 should be subject to a hefmed ipercentage
ithereof or should be subject to control or deen:lcd control of the
icompany applying for the new private broadcasting hgcncc '

| It is accordingly submitted that there may be a number of cijcumstances
iwhere, provided certain criteria are met, it may be desirable for the
|provisions of Section 46 or Seetion 47 to be departed from, in the

|

i 523

628 Phdd 99F "ON INT>QUOL>ANG>§THAIT>IS2T70 0897 64021



'éinterests of broadcasting and of the community as 4whole.! It may be
possible to cater for such situations by granting fo the Authority a
ércialively wide discretion in regard to limitations on contral and
:cmss-mcdia control of private broadcasting servi It is pccordingly
submitted that the right of the Authority to waivgp compliance with
;Scction 46 or Section 47 on good cause shown and after public hoarings
Eshould be incorporated in the Bill. '

§SUB SIDIARY COMPANIES

There appears to be some difficulty in the application of the Bill to
subsidiary companies and "sub-subsidiary” companied. The entire group
concept where a number of levels cxist in a pyramid f compenies needs
1o be dealt with. In this regard annexe "A" berctp, being an extract
from the law applicable to the Federal Communications Comimission in
the USA, in the paragraph marked (d), deals wifh the question of
attribution of ownership interests that are held digectly by any party
through one or more intervening corporations. It is suggestied that the
‘concept referred to therein be considered for inc.lusio}; in the Bill.

4. |SECTION 5 AND SCHEDULE 1 - APPOINTMENT OF MEMBERS
§01r THE AUTHORITY

‘There appears from the wording of Section 5 and (inSchedu§e ltobea
'detailed examination of the qualifications of variou.[s nomigees by the
‘committee to be established in terms of Schedulel 1 but neither the
Section nor the Schedule refer to the creation of ar authorlty which is
balanced from the point of view of having expertise irf various areas.

It is submitted that the authority will require certain inembess who have
either financial or technical sxpertise and it is subshitted that the Bill
should attempt to direct the committee which cond_icts the ‘hearings to
ensure some form of balance in the authority frdm a figancial and
‘technical point of view. :'
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SECTION 30

i
The Section provides for the Authority to deslguafe certain arcas as
nat:onal regional, metropolitan or local.

It appears to be likely that persons intcrested in obthining broadeasting
licences will themselves identify the areas in respect [of which they wish
to obtain such licences and such areas will be determined by the
applicants because of their financial viability.
1t is suggestcd that the issue of designation of licencci arcas be left open
on the basis that the Authority may issue a pational, regional,
metropolitan or local licence depending on thq contemts of the
application made by the person concerned.

It is further suggested that the Bill be amplified Hy the inclusion of
;dcﬁnitions of "national”, "regional”, "metropolitan”} "community" and
"local". One of the reasons for this suggestion relafes in particular to
fthc question of community licences, [s it intended through the use of
fthc word community to indicate a particular geographically
concentrated community, or a commaunity identified| by language e.g. a
EGreek community, or by religious conviction, e.g. a Jewish community?
The concern in this regard is that a community licegce could lead to a
transmission in the English langyage on a natlonwuie basis in order to
reach all the members of that community.

AVERAGE OR COMBINED AVERAGE CTRCULAT]ON - SECTION 47
The Act does not deal in any detail with the meaning of the: circulation
;of a newspaper and the use of the phrase "average of combided average

circulation" in various sub-sections of Section 47 {s likely to lcad to
confusion and litigation.

'We submit the following examples for consideration:«
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if a daily newspaper has an average circulation| of 300,000 copies
per day over a one month period but of 270 000 fopies per day over
a ong year period, what is its average circulation

if a weekly newspaper has an average circulatiorf of 400. 000 copies
per week, is this divided by 7 in order to establisk a standard rate of
"daily circulation"? Should the Bill not contaih some method of
ensuring that weekly newspapers are not prejut‘l;ced in relation to
daily newspapers.

It is accordingly submitted that a definition of av'rage or combined
:avcragc circulation is required for the sake of certaingy.

sn:c'nows 47(3) & 47(4) - NEWSPAPER cmcum{novs

In regard to Section 47(3) it is once again suggcst*d that the Section
urestncm the discretion of the Authority in what chuld be a harmful
manner. The situation could arise where a newspaper has more than
50% of its circulation in an area and is the only newspaper in/the area in
which there is no local radio station, It may be in the imcicsts of the
inhabitants of that area to permit the newspapdr, notviiﬂmtanding
Section 47(4) to establish a radio station especially 11 no other person is
willing to do so.

It is accordingly submitted that the Authority should ihavc the discretion
to waive the provisions of Section 47(4). |

TELECOMMUNICATIONS

There appears to be a worldwide trend for media grganisations, either
in the newspaper or in the broadcasting areas, to m ve into ithe field of
telecommunications, for example, the provision of} cellulay telephone
services. |

The telecommunications industry is highly capital intgnsive and
accordingly the batriers to entry are formidable.
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Any person or organisation wisking to enter the telecommunications
industry will require substantial capital and expertise{and it is submitted
that the provisions relating to cross-media coatrol should not at this
stage be extended to the telecommunications industry,

9.  FINAL REPRESENTATIONS i

It is submitted that once the next version of the Bill is made available,
interested parties be given a final opportunity to m#ke representations
and submissions in regard thereto.

10. !We confirm that Argus Holdings Limited and its tepresentatives are
avmlahlc at any time for discussions in regafd to the above
documentation should the Technical Committee require any further
explanation or motivation in regard thereto.

R P P
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Federal ;ommunicnﬁom Commission

siock of e corporate bhroadeas), licensed,
rable telgvmon systen of diily newspaper
i whieh | he minorily mterest s held;

(e Invest e ik compabios, as defined o 15
US.0 Bt msuriee cempithdes and
banks holding stock Lthrongh Lhoeir Lrast de-
partments 1 trust aeeounts will be cotwicd-
proch Lo have o vopnizable interest onldy i
they hoeld 10% or more of Lhe oulstanding
veling stock uf a corparate broadeast licenhs-
co, cable television system or dally newspa-
per, or it any of the afficers or direclors of
the  bDroadenwt  liconsee, cnble  television
svslem or daily newspaper are representa-
tives of (e investmenl compiany, insurance
company ar bank coneerned. Tokdhnges by a
hantk ar insuranee company will be apgres
gated 1l the bank or lusurance company has
aay Fight 1o determine inw Lhe stock will be
wted. Woldings by investment companbes
will be Aepremated 1 under cotmmon m-
azement.

() Attribution of vwnershup interests
bropeenst Leenser, eable felevision system
or dnily newspaper (hat. are heid indiveetly
by any miely Lthrough ane or mare intorven-

!im: corpprations will be determined by suc.
cessive mullipiicntion ol the ownorship per-

nbages for eaeh Hnk in the veretienl owner-
ship chain and application of the relevand
atiributlpn  benchmark Lo the resulting
product, excepl thal wherever Lhe owner-
ship per¢enuage for any link in the chaln ex-
cords 500, it shall not be inchuded for pur-
poses of Lhis muitiplicalion. [For exampic,
if A owns 10% of company X, which owns
9% of yompany Y, which owns 25% of “Li-
consee”, then X's interest. in “Licensee”
would be 25% (Lhe same as Y's Interest since
X's intetest in Y exceeds 50%), and A8 In-
terest {9 “Licensce” would be 2.5% (0.1 x
0.25), Under the 5% atiribution benchmuark,
K's intepest in ' Liconses” would be cognivn-
ble, whlIr. A's interest would nol be cognisn-
bic.)

(¢) Voting stock interests held in frust
shall be attribuled to any person who holds
ur sharés the power to vole such stock, Lo
any prrron who has Lhe sole power Lo sell
such stgck. and Lo any person who has the
right to;revoke the trust at will or to replace
the trugtee al will, If the trugtee has a [a-
milial, gersonal or cxtra-trust business rela-
tionshig te the grantor or the benefleiary,
Lhe grantor or beneficlary, as appropriate.
will be altributed wilth Lhe steck inleresis
hoeld in trust, An otherwise qualified trust
will be {peffectiver Lo insulate Lthe grantor or
benefieiary from attribution with the Lrust’s
assets Unless all voling stock Interests held
hy Lhe grantor or beneflciary in vhe relevant
broadeast licensce, cable Leievision system
or daiiy newspaper are subject Lo said trust.

() Holders of non-voting stock shall not
bo attdibuted an interest in Lhe isswing
entity, Holders of debt and instruments
stuch as warrants, cunverlible debeniures.

Annexé¢ "A"

#a
~§ 73.3555
npbiens or other nonsvotipglinterests with
riphls of ronversion Lo voldog :
nal bhe attritmted andess and anid
siof) {8 offeeled.

1) A dimnied et nerglng interest shall
e albributed Lo o limiled partner simless
fhnl pariner s rol materially involved. di-
reetly or indirectly in the management or
operallon of Lhe modia-related activities of
the partnership and (he licensee or system
50 curbifles.

12) In order for n licoRsce or system (0
make the certification sl Torth b parse
wraph D) of thig sectipn, it mukl verify
thal Lhe partnersidp agreement or certifi-
eabe of hmted partnership, with respect (o
Lhe particular limited pamtoner cxempt. 'rom
abiribution, vstabhisiies Lhal Lhe exempl lim-
ilod partner has o materind invelvemoent,
directly or indiveetly, in Che miigeement, or
nperation of the media activibies of Lbae part-
nership, The criteria witich woultl assure
adequale insulation for pu-poses of Lhis cer-
titication are described in Lhe Memorandium
Opinion and Order in MM Docket No. 83-
468, YCC 85-252 (relensed June 24, 1085). as
modilied on reconsiderntdon in the Memo-
rendunm Qpinion and Omics in MM Dockel
No. 84-46, I"CC 86-410 (feleased November
28. 1986). lrrespective of the terims of the
cortificate of Hmited parctacrship or pariner:
ship agreement, however, 10 such certifica-
tion shall be made if the Individual or entity
making the cortifieation 1 as aciukl knowl-
edge of any material Involvement of the lim-
ited partners It the mafisgement or oper-
ation of the media-relatet businesses of the
partnership.

{n) Officers and directrs of & brondcast
licensee, cable Lelevision system or dally
newspaper are considered Lo have 4 cogniza-
bie intercst in Lhe entity with which they
are 8o associated. If any guch catliiy cnuages
in businesses in addition to ity primary busi.
ness of brosdeasting, cable Lelevialdn service
or nowspaper publication, it may request
the Commission Lo waive'attribuitan for any
officer or director whose dutics and respon-
sibilities are whelly unretated Lo ils primary
business. The offlecers and directors of a
parent company of a broadcas) licensec,
coble televigion system ¢r daily newspaper,
with an attributable interest in apy such
subsidiary entity, shall be deemced (o have a
cognizable interest in LHe subsidlary unless
the dutics and responsibdlities of the officer
or director involved are Wholly uneelated Lo
the broadeast liconses, cuble television
system ar daily newspaper subsidinry. and o
stalement properly documenling tiis fact s
submitted to the Commtission. (This state-
ment, may be (ncluded on the approprinte
Ownership Report], The officers mnd clirec-
tors of a sister corporatibn of a bronewwt, 1t
censce, cable Lolevision system or daity
newspaper shall not be atiributeu with 2wn-
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