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INTRODUCTION

1.1

1.2

1.3

1.4

1.5

See introductory notes under recommendations on provincial legislative
competence (Recommendation 2).

The term "intergovernmental relations” can be interpreted to include every
aspect of the officlal relationghips among different levels of government
and between governments on the same leval. These constitute a very
complex and pervasive set of relationships, encompassing anything from
informal and unstructured communications among officisls of national,
provincial and local governments to highly structured meetings or
confersnces involving high-level political office-bearers. It would obviously
be neither feasible nor appropriate to deal with the total spectrum of
intergovernmental relations in this document, which is concerned with the
slements of a system to be provided for in the new Constitution.

In considering ways In which the new Constitution might deal with
intergovernmental relations, it is important to bear in mind the South
African experience in this regard under the interim Constitution: and it
could also be helpful to take note of the various ways in which such
matters are handled in other countrias whose practices might be instructive
in this contlexl.

The Commission funded a research project on intergovernmental relations
in countries employing a variety of methods for dealing with such rolationa,
namely Belgium, Canada, Germany, India, Nigeria and the United States of
America, These countries have multi-level governments with varying
degrees of decentralisation of powers to sub-national levels of government.
The methods employed by them to facilitate effective intergovernmental
relations vary from structures provided for in the national constitution to
wholly non-statutory arrangements, The Commission is of the opinion that
the study of intergovernmental relations in these countries provides a useful
background for relevant decision-making in South Africa. The edited
research report will be made available to the Constitutional Assembly.

A synopsis of current arrangements for intergovernmental relations in South
Africa is appended (See Annexures A and B).




2. CONSTITUTIONAL PRINCIPLES AND PROVISIONS

2.1 The following Constitutional Principles will influence the nature of
intergovernmental relations under a new Constitution -

CP1I - provides for the establishment of one sovereign state
CP Il provides for the promotion of national unity

prescribes separation of powers between the
legislature, executive and judiclary, with appropriate
checks and balances to ensure accountability,
responsiveness and openness.

empowers the judiclary to safeguard and enforce the
Constitution,

prescribes the structuring of government at national,
provincial and local levels.

prescribes special procedures and majorities for
amendments to the new Constitution which alter or
concern the powers, boundaries, functions and
institutions of provinces.

prescribe the criteria and other considerations for the
division of powers and functions between levels of
government.

prohibits encroachment by national government on the

geographical, functional or institutional integrity of
provinces.

gives precedence to national legislative powers in
unresolved disputes concerning legisiative powers.

provides for local government powers, functions and
structuras.

provides for the allocation of fiscal powers and
functions to all three levels of government.

confers upon all levels of government the right to an
equitable share of revenue collected nationally.

prescribes the continued existence and functions of a

Financial and Fiscal Commission and representation
thereon of provinces.
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48

provides for the independence of a Public Service
Commission and Auditor-General in the interests of the
maintenance of effective public finence and
administration.

In addition to the establishment of the three levels of government and
provisions relating to their powers, functions and structures, the following
institutions relevant to intergovernmental relations are established by the
interim Constitution -

(a) Senate (sections 48 - 54)

(b) Courts of law, including the Constitutional Court (particularly sections
98, 101 and 103)

(¢) Commission on Provincial Government (sections 163 - 173)

(d) Auditor-General (section 191 - 194)

(e) Financial and Fiscal Commission (sections 198 - 206)

() Commission on Remuneration of Representatives (sections 207 - 208)
(9) Public Service Commission (sections 209 - 211)

(h) Minister and National Commissioner of Police and other provisions
(sections 214 - 223)

These institutions, and their roles in intergovernmental relations, are
described briefly in Annexure A.

DISCUSSION

General

3.1

The nature of the powers and functions allocated to the various levels of
government within a state (country) and the method of allocation have a
significantinfluence on tha nature of intergovernmental relationg within that
state, and on the institutions required to facilitate sound relations. In a
state where there are no provinces or regions, for instance, relations would
obviously be simpler, involving only the central and local levels. In a federal
state, such as the United States of America, the relationships are more
complex. In South Africa, relevant aspects for the future structuring of
government are still to be determined by the Constitutional Assembly.
However, the Constitutional Principles require that there be three levels of
government (CP XXI) and that provinces must retain powers and functions
which are not substantially less than or substantially inferior to the powers
and functions assigned to them in the interim Constitution (CP XVIII.2):
but the Constitutional Principles also require the national government
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inter alia to maintain economic unity and national security, to prevent
unreasonable actions by provinces prejudicial to the interests of others or
the country as a whole and to promota interprovincial commerce (CP XXI).
The Constitutional Principles furthermore provide for legitimate provincial
autonomy and non-encroachment by the national government upon the
geographical, functional or institutional integrity of a province (CP XX and
XXIl), Here intergovernmental relations become even more complex. This

is compounded by the creation of a further set of ralationships between =

national and local and provincial and local governments (CP XXIV). Inter-
provincial relatione among provincial governments, and relations among
local governments, further complicate the picture.

As noted in the introductory remarks above, not all of these relationships
need be dealt with in the Constitution, nor is it possible to do so. It is
apparent from the appendix that a number of formalised non-statutory
structures have already been created to deal with certain aspects of the
relationships between national and provincial governments and among
provincial governments. (See Annexure B.) The Commission has alraady
expressed its support for the further institutionalisation of such
mechanisms in an emerging systom of intergovernmental forums (par 1.10
of Document 2). However, the Commission also cautioned against the
creation of any perceptions that the national government dominates
proceedings pertaining to provincial government and administration. The
creation of such perceptions should be avoided too in forums which include
local government representatives. The Commission therefore suggested
that intergovernmental forums be chaired in rotation by national and
provinclal representatives (and by extension local govemment
representatives in the appropriate forums) to remedy such perceptions. In
developing a system of co-operative governance, attention to such detail
is perhaps as important ag the largor structural end constitutional issues
(par 1.11 of Document 2). The Commission has also recommended that
there be consultation on appropriate matters with representative local
government bodies in forums to be established in terms of national and
provincial laws (par. 3.2.5 of Document 9).

"Framework legislation” is a concept which frequently crops up in current
discussions about Iintergovernmental relations. The question has been
raised whether provision should be made in the new Constitution for
framework legislation which would then form part of the system of
intergovernmental relations between national end provincial levels of
government. In the Commission’s view this is not the appropnate context
for the discussion of framework legislation.

The concept of framework legislation is applied for example in Germany.
There the La&nder have cxclusive legislative power only where and to the
extent that they are explicitly empowered by federal law to pass such laws
(article 71), while they have concurrent legislative powers as long as and
to the extent that the Federation does not exarcise its legislative powers
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(article 72). The Lander therefore have limited exclusive or concurrent
legislative competency. Article 75 of the German Basic Law provides for
the enactment of framework legislation by the Foderation, which allows
Lénder to enact more extensive provisions within that framework. Six
areas for framework legislation are listed, namely -

(1) the legal status of persons in the public service of the Lainder,
municipalities and other public corporations;

(ii) general principles of higher education;

(iii) general legal status of the press and the film Industry;

(iv) hunting, nature congervation and landscape management;

v) land distribution, regional planning and water management;

(vi) registration of rasidance or domicile, as well as identity documents.

in South Africa’s case, while the inlerim Constitution empowaers Parliament
to pass laws in respect of all the Schedule 6 functions, provincial laws
prevail uniess the national legisiation fulfils the conditions of section
126(3). The provisions in saction 126(3) allow Parllament to enact
"framework" legislation, e.g. providing for norms and standards for certain
matters. However, framework legislation could deal also with matters
other than those clearly involving intergovernmental relations. Forinstance,
it could be provided for in order to allow for further functions to be
assigned to provinces, e.g. in regard to water, forestry, minerals, ete. The

fl' DDI I = 5 2 B( ation co

In regard to matters relating to intergovernmental relations that could be
provided for in the new Constitution, it may be noted that the more recent
constitutional practice has a tendency to provide for some aspects of
intergovernmental relations in the constitutions (Germany, India, Belgium
and South Africa)., while older eonstitutions of the eighteenth and
nineteenth centuries tended to omit such provisions (USA and Canada).
The change is undoubtedly due to the increasing scale and complexity of
governmental operations, and the interdependency of services rendered by
the various institutions of government, which require such co-operation;
as well as to the growing nead for closer cooperation between levels of
government in the national interest in a changing world order.

A preliminary report on the research referred to in paragraph 1.3 contains
the following statement: 2

"South African circumstances - as is the case internationally -
require a high level of co-operative intergovermumentul relattons.
This means in essence that there should be a range of networks
between the provinces themselves and with the national
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government. [Local governments should also be includad in such
networks.] It does not mean that there will be no competition
between the various levels of government, but rather that where
required partnerships will be established. :

In organising intergovernmental relations a balance must be struck
between a constitutional/statutory framework and the allowing of
sufficlent room for spontancous and ad hoc developments.
Intergovernmental relations cannot be confined to the narrow
definttions of the constitution or other statutes; on the other hand,
a young democracy such as South Africa cannot adopt a laissez
Jaire approach to the relationship between levels of government.

It must be emphasized that no single institution, whether created by
the constitution or tn a spontaneous manner, should be seen as the
sole facilitator in intergovernmental relations. The whole body
politic - legislative, executive and judicial organs, civil servants,
political partles, specialist agencies and pressure groups in cluil
society - should combine forces to provide a dynamic network to link
the levels of government in as many ways as circumstances may
require,

The new constitution should be a catalyst for an intergovernmental
partnership. by initlating and introducing a framework for
intergovernmental relations, but without attempting to dominate all
other Initiatives.

It is recommended that:

) the new constitution should contatn an overall [statement of]
objectives which requires that all levels of government shall
strive towards co-operaticn, consultation and co-ordination in
the exercise of their responsibilities with the alm of serving
the people of South Africa in an optimal manner. Such a
proviston could be used as an introduction to the allocation
of powers to national, provincial and local governments

(ii) the importance of sound intergovernmental relations and a
partnership based on mutual respect and sharing should
therefore recetve constitutional recognitionand be mandatory
on all tiers of government. This will have a legal, political
and moral impact on the whole governmental fabric. It will
also ensure that the econstitutional and legal basis of
intergovernmental agreements is explicit, which in turn will
allow the judiciary to develop a jurisprudence that could
serve as a framework for intergovernmental relations;



3.6

3.7

3.8

the Constitutional Court should in its interpretation of the
constitution and its efforts to balance national and provincial
interests, usc the objective referred to in (i) above to develop

the contours within which all levels of government must

exercise their powers and functions.”

Iin the light of these observations, and in order to establish a general

principle of co-operative governance, the Commigsion rocommends that a

A System of Intergovernmental Relations

The need to develop an effective systam of intergovernmental relations for
South Africa is obvious. Such relations can be broadly classified as
addressing three categories of activity, namely

» Legislative activitias
= Exscutive activities
»  Administrative activities

Thare may be a considerable overlap between the categories. However,
there could also be considerable differences in the nature of the institutions
which may be provided tuv [lacilitate co-operation, co-ordination and
consultation between governmental structures in each of the broad
categories.

Relations In respect of legislative activities

3.8.1 The assignment of legislative powers and functions between levels
of government is usually dealt with in the national constitution. It
is therefore appropriate that a constitution should alge provide for
any institutions considered necessary to allow for regional
participation in the national legislature and/or to deal with any
conflict among legislatures which may arise out of a division of
legislative powers. (In Germany for instance, the Bundesrat has
been provided for in Article 50 of the Basic Law.)

3.8.2 The Senate

In South Africa, the interim Constitution providaes for a Senate which
could fulfil a role in intergovernmental relations in the legislative proceoss.
It appears, however, that up to now the Senate has not functioned
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effectively in this regard. The Commission is of tha npinion that a
properly composed second chambaer can play a signiticantly stronger role
in facilitating intergovernmontal co-operation particularly in respect of
legislation affecting provinces and even local government. The
Commission recommended in its document on a second chamber of
Parliament (Document 4) that the Senate should be strengthened to this
end, that it should be composed of representatives of the provincial
legislatures and play a more significant role in regard to logislation
affecting provinces, and that representatives should be required to report
back to their respective legislatures. It was also recommended that the
Senate be given an enhanced role in regard to legislation affecting the
powers and functions of provinces. The Commission is furthermore
aware of suggestions that the sacond chamber should have a permancnt
committee on intergovernmental relations. However, this is not a matter
that needs to be addressed In the Constitution.

3.8.3 The Commission recommands that the Senate, constituted as
recommended_in _Document 4 be retsined and that it actively

r I v r

3.8.4 Commission on Remuneration of Representatives

Although this Commisgion is not mandated to play a role in the
legislative process, it is included in this category because of its co-
ordinating function in regard to the remuneration of legislators of all
levels of government. The CPG considers the retention of this

Commission to be of great importance. Its role could be expanded
o include the determination of the remuneration of traditional

Courts of jaw (including the Constitutional Court)

The courts are vital as final arbiters in disputes between levels of
governments or governments on the same level, concerning tho
exercise of their legislative, executive and administrative powers
and functions. However, the Commission is of the opinion that
court actions should be invoked only as a last resort after all
political and administrative processes to reach a solution to any
problems have been exhausted. Courts tend to decide whether a
party to a dispute has acted within the parameters prescribed by
Slalule or common law rather than seeking a solution for the
problems which led to the dispute. Other mechanisms are required
to assist the disputing parties to work out mutually satisfactory
solutions.
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3.8.6 Local government

3.8.7

Section 174 of the interim Constitution providos for the autonomy,
within limits, of local government, prohibits encroachment on its
powers, functions and structures by Parliament or a provincial
legislature and provides for publication of proposed legislation which
materially affect its status, powers and functions or its Jurisdictional
boundaries. for comment and representations. The Commission has-
in general recommended the retention of similar provisions in the
now Constitution (paragraph 3.2.4 of Document 9). In Document
9 it has also recommended the establishment of formal consultation
processes between national and provincial governments and
representative local government bodies in forums to be established
in terms of national and provincial laws (paragraph 3.2.5).

The Commission is of the opinion that no further constitutional
provisions are required for the resolution of possible conflict in
regard to the legislative powers of tha national and provincial levels
of government. If such a conflict does arise, a mediation committee
could be formed, consisting either of an equal number of members
of each Chamber (with the Senate representing the provinces), or
eise of Parliament and the provincial legislature(s) involved. The
object of these mediation committees would be to arrive at
compromige proposals in order to resolve such conflicts. Only if
such mediation proves unsuccessful would it become necessary, as
a last resort, to refer a dispute to the Court.

3.9 Relations in respect of executlve actlvities

3.9.1

3.9.2

Annexure B oontaina information in respect of a number of formal
non-constitutional structures established since the commencement
of the interim Constitution to facilitate intergovernmental executive
relations.

The following institutions in this category are of particular
importance -

The Intergovernmental Forum - The Forum is composed of four

ministers and the nine provincial Premiers. The President and
Executive Deputy Presidents attend meetings vl the Forum twice a
year. Meetings are chaired by the President or a Deputy President
or in their absence by the Minister for Provincial Affairs and
Constitutional Development. Tha Commission is of the opinion that
tha manner in which this forum is presently constituted and
conducted could create the impression that it is an instrument of
and dominated by the national government. Such an important
institution concerned with intergovernmental relations should be
restructured to reflect a greater equality among the participating
governments. It should manifestly be seen to be a forum in which
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national ministers and premiers have equal status. For this raason
it should not be perceived to be functioning under a Cabinst
minister of the national government. The meetings should be
chaired on a rotational basis.

Such a forum should have plenary meetings in which reports are
considered and adopted. Plenary meetings of the forum should be <
open to the public. The preparatory work should be done by’
committees for specific functional areas with the support of the
forum’s own professional and administrative staff. It could, but
need not necessarily, incorporate some of the issues which are
presently dealt with by the Inter-departmental Ministerial Forums
(MINMEC). The forum could also have a special mediation
committee to address conflicts in regard to the executive functions
of the two levels of government,

The question whether the Constitution should establish such a body
is dealt with in paragraph 4.4 below in the proposals in regard to
new constitutional provisions.

The Premiers’ Forym - This Forum has been established by the

provincial governmants to discuss matters of mutual interest and
more specifically to prepare Premiers for meetings of the
Intergovernmental Forum. The Forum's discussions could be
broadened to include matters involving actual or potential conflict
between provinces or between national government and provinces.
As with the Intergovernmental Forum, the Premiers’ Forum could
play a very important rols in intergovernmental relations.

MINMEC - These interdeparunental forums have been established
between national line-function Ministers and Members of Executive
Councils responsible for relevant functions. They meet on an ad
hoc basis, intar alia to consider policy mattors, co-ordinato
legislation, plan joint programmes, exchange information, ete. Such
forums could perhaps be incorporated Into the Intergovernmental
executive relations structure recommended below.

3.10 Relations in respact of administrative activities

3.10.1 The following instilulions are provided for in the interim
Constitution to deal with specific aspects of intergovernmental
administrative relations -

3.10.2 Auditor-General - it is self-evident that the role of the Auditor-
General is lo ensure the regularity and efficiency of the collection
and expenditure of revenues in a uniform manner at all levels of
government. i - ¢ n

the new Congstitution is recommended.




3.10.3 Fi
recommendations in regard to the FFC are contained in its
Document 7.

3.104

in respect of staff matters are contained in Document 6. The

3.10.5

| - the Commission’s

ission - the Commission’'s recommendations

v was created by the

interim Constitution with the specific objective to facilitate the
astablishment of provincial government and with the competency -

(a)

(b)

(c)

to advise the Constitutional Assembly on the development of
a constitutional dispensation with regard to provincial systems
of government lincluding local government) ;

to advise the national government or a provincial government
on the establishment and consolidation of administrative
institutions and structures in a province or on any matter
ariging out of the application of section 124 of the interim
Constitution, i.e. the establishment of provinces in terms of
that Constitution; and

to make recommendations on the rationalisation of statutory
enactments or public sector resvurces directed at the
introduction and maintenance of an effective system of
provincial government.

it was obviously intended that the Commission should exist only for
the duration of the interim Conslitution to facilitate the matters

mentioned above. fon i g that
t nd woul an n

new_Constitutio igsion

consequently recommends that the relevant provisions be omitted

from the new Conatityution,

3.10.6 The Commission did not investigate the position of the South

‘Service as such as this was not considered to fall

within its mandate to facllitate the establishment of provincial
government.

1510




12

NEW CONSTITUTIONAL PROVISIONS

4.1

As in so many other matters, the ingtitutionalisation of intergovernmental
relations may be viewed from maximalist or minimalist positions. Should
nothing be said in the Constitution, leaving all to the process of time? Or
should provisions be laid down, either broadly or in close detail?

The constitutional provision for intergovernmental relations bears littie
relation to the "federal” debate as such. A classic federation, such as the
USA, makes no constitutional provision in this regard. However, any
modern state with multi-level government - irrespective of the distribution
of powers among those governments - confronts the question whether
inter-governmental relations should be constitutionalised and, if so, to what
extent and by means of which institutions.

The countries studied in the research project commissioned by the CPG
show a wide variaty of practices.

ion, for example, created a large number of
institutions ranging from the Council of State to a Police Council to deal
with inter-state matters. A National Council on Inter-governmental
Relations was created by Decree in 1992 to -

® monitor the operations of the faderal system and give continuing
attention to intorgovernmental relations in the Nigerian federatl system;

Study, conduct research and maintain data on intergovernmental
relations;

recommend solutiona to problems of intergoverrunental relations and
provide necessary forms of improvement;

play mediatory roles towards resolving canflicts between the Federal,
State and Local Governments; and

* establish contacts with other organisations with similar objectives.

The Indian constitution provides in more general terme for tho

establishment of an inter-state council to -
= inquire into and advise upon disputes between states;

investigate and discuss subjects in which some or all of the states or
the Union and one or more states have a common interest;

make recommendations upon any such subject, particularly in regard to
better co-ordination of policy and action with respect to that subject.
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In the United States of America the Advisory Council on Intergovarnmental
Relations and 26 State Councils are non-statutory creations involved in
resolving inter-state issues. In Canada, interactions are even more
unstructured.

By contrast, in Germany the Bundesrat is provided for in the Basic Law.

The manner in which intergovernmental relations aro provided for is
obviously a product of each country’s experience. These experiences do
not provide models for South Alrica to follow, but they may be instructive.

Itis clear that in modem states with multi-level government, provision must
be made for institutionalising intergovernmental relations, eithor in the
Constitution or by other means. The case for constitutional provisions
must be made on the basis of a country's experience In the desirability of
establishing certain formal channels for articulating interests and entering
into intergovernmental discussions, and for exercising checks; as wesll as
for structures capable of playing an independent mediating role in
intergovernmental relations,

Council for intergovernmental Executive Relations

- . Provisions
have indeed been made in the interim Constitution for bodies to
deal with Intergovernmental relations in the legislative category
(e.g. the Senate) and the administrative category (e.g. the Public
Sorvice Commission). However, no provisions were made for the
extremely important category of executive relations . This omission
should be corrected in the new Constitution.

4.4.2 In the research report referred to in paragraph 1.3 above, it was
proposed that a National Commission on Intergovernmental
Relations should be provided for in the new Constitution. The
functions of such a commission would be inter alia to monitor the
operation of national-provincial-local relations, to undertake
research relevant to the formulation of policy on intergovernmental
relations, to collect relevant data, to propose options for solving
conflict between levels of government and to assist with the
establishment of intergovernmental partnerships within or between
provinces. It was suggested that the composition of the
commission should provide a scientific, expert and technical basis
for its functioning and should enhance Its acceptability and
credibility at all levels of government.
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4.4.4
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The Commission considered this proposal and is of the opinion that
it has merits. However, the Commission is not convinced of the
need to create a new structure unconnected with government to
deal with intergovernmental relations. Apart from problems which
would undoubtedly arise in regard to its composition, the persons
to serve on it, and its general acceptability and credibility, such a
commission would tend to create a new bureaucracy whose
functions would overlap with institutions already established to deal
with intergovernmental relations and which will continue to exist in
a new constitutional dispensation, e.g. the Intergovernmental
Forum.

In paragraph 3.9.2 the Commission highlighted the importance of
the Intergovernmental Forum as & facilitator of intergovernmental
executivo relations. The Commission Is of the opinion that this
Forum could be the basis for a body to be established by the
Constitution to deal with intergovernmental exscutive relations.
The Commission considears it nacessary, howevaer, that it should be
restructured significantly in order to function effectively as the main
co-ordinating and facilitating institution for such relations in South
Africa. The framework for its composition and activities should be
provided for in the new Constitution.

I -
rum. The proposed provisions are discussed
in the following paragraphs.

Composition

It i8 proposed that the Council consist of the nine Premiers of the
provinces and not more than nine Ministers appointod by the
President. This should give the Council the necessary status as an
institution for intergovernmental executive relations (a status
almost approaching that of the Bundesrat in Germany). The
composition will allow for a balancing of national and provincial
interests, aithough it will ba in the discretion of the President to
nominate fewer than nine Ministers. One such minister should be
the Ministor responsible for local government matters. Decisions
made by this body will carry considerable weight because of its
composition, although some of its decisions may have to be ratified
by Cabinet and provincial Executive Councils. Provision is made for
representation of a Premier or Minister when unable to attend.
Memboership of the Council will be terminated If a member vacates
office as Premier or Minister.
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4.4.6 Chairpersons

4.4.7

The proposal is that the Council elect its own Chalrperson and
Deputy Chairperson for such period as determined by itself. This
will allow for the rotation of the chair among all members and is a
significant departure from the present practice in the Intergovern-
mental Forum. It would reflect the equality of members of the
Council in matters pertaining to intergovernmental relations.

Objects and functions

The object of the Council will be to facilitate effective co-operation,
co-ordination and consultation in executive matters among all levels
of government and between governments on the same level. This
should be seen as an activity distinct from the ordinary legislative
processes., The Council will be compatent -

(a) to monitor the operation of Intergovernmental executive

relations among all levels of government and between
governments at the same level;

(b) to issue directives regarding the establishment, maintenance
and improvement of a system of intergovernmental exscutive
relations;

| (c) to facilitate the development and co-ordination of policy in

matters of mutual interest;

(d) to facilitate mediation in disputes between national and
provincial and between provincial executive institutions In

regard to their executive powers and functions;

(e) to provide assistance in regard to any matter relating to
intergovernmental relations between a provincial government
and local governments or between local governments in a
province at the request of any such government;

(f) to monitor and facilitate the development of the capacity of

the provinces’ administrative structures to exercise thair
powers and perform thelr functions efficiently and effectively;

(g) to perform any function which the Council considers to be
relevant or ancillary to its functions; and

(h) (o publish reports from time to time on Its activities and on

matters which have engaged its attention and to table an
Annual Report in Parliament and the provincial legislatures.
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4.6

4.7
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4.4.10 The draft provisions also deal with the remuneration of mambers of
committees and persons co-opted by committees who are not
employed by the state or a local government. No provision in this
respect need be made for members of the Council as they will all
be in the employ of the state.

4.4.11 Itis particularly important that the Council should have the power
to appoint staff and manage its affairs without having to rely
completely on services rendered by a department of the national or
provincial governments. This independence is provided for in the
draft text. It will, however, not preclude the Council from utilising
the services of an existing department on an agency basis if this
proves to be more aconomicel. Its line staff should be seen to be
independent of any departmental structure. Staff from government
departments, particularly those presently supporting the functioning
of structures such as the Intergovernmental Forum, could be
seconded or transferred to the administration of the Council.

4.4.12 Finally, the Council is empowered to make rules and determine
procedures for the conduct of ils own meetings and activities,
including those of committees established by the Council.

The Commission is of the opinion that a Council established in the manner
described above, would contribute immensely to the achievement of co-
operative intargovernmental relations in South Africa, Through its
committees and the activities of its staff, it would be able to identify at an
early stage areas in regard to which intergovernmental conflict might arise,
and to facilitate and support timely action to prevent such conflict from
impacting negatively on government administration. It would strengthen
the processeec of joint policy-making and assisl in improving intergovern-
mental relations at all levels. Particularly in relation to provincial and local
levels of government, the Council could identify needs for the development
of administrative capacity, and facilitate such development. In goncral, it
would foster processes of c¢o-ordination and consultation among
governments and government structlures, and play a key role in a system
of co-operative governance.

The Commission has been caraful not to propose powaers and functions for
the Council of such a kind as to create the impression that it could become
& "Super Cabinet” which will consider all policy matters concerning more
than one level of government. The Councit should deal primarily with
matters concerning relations among governments rather than with the
contents of policias, so as not to cause undue delay in the development
and implemantation of policy.

: S8 : 2nds 2_establishment of a Council on
| ver, i asdescribedin the paragraphs above

and the draft constitutional text in Annexure C.
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ANNEXURE A

PROVISIONS OF THE INTERIM CONSTITUTION RELATING TO INTERGOVERNMENTAL
RELATIONS

(a) The Senate
Sections 48 - 54, 61

The Senate is composed of 10 senators for each province, npminatled by the &
parties represented in a provincial legislature, on a proportional basis related to the
number of seats held by a party in the provincial legislature.

The Senate’s purposae is not defined explicitly, but clearly the intention was that,
in general, it would afford its members the opportunity to represent provincial
interests in the national legislature. It is common cause that the Senate has not
functioned effectively in this regard. See inter alia the CPG’s Preliminary
Recommendations on a Second Chamber - Document 4.

The Senate’s constitutional role as a guardian of provincial interests is seen
specifically in sections 61 and 62.

In tarms of section 61, Bills affecting the boundaries or the aexercise or
performance of the powers and functions of tha provinces must be passed
separately by both Houses; and a Bill (other than one amending the Constitution
in terms of section 62) affecting such matters in the case of a particular province
or provinces, requires the approval of a majority of senators from the province or
provinces in question.

Constitutional amendments must ordinarily be adopted by a joint sitting of both
Houses, and require a majority of at least two-thirds of their combined members.
However, section 62 specifies inter alia that amendments concerning the
legislative competence of provinces (section 126) or their executive authority
(section 144) must be passed separately by both Houses, by majorities of at least
two-thirds of the members of each |louse.

(b) Courts of Law
The Constitutional Court

Sections 96 - 100, 102

Consisting of a President and 10 other judges, the Constitutional Court has
jurisdiction as the court of final instance over all matters relating to the
interpretation, protection and enforcement of the Constitution's provisions,
including any dispute of a constitutional nature between organs of state at any
level of government [section 98(2)(e)l.




The Suprame Court. and other Courts of Law
Sections 101, 103

Within its area of jurisdiction, a provincial or local division of the Supreme Courl
has the powers of the Constitutional Court (in terms of provisions in section 98)
to exercise jurisdiction inter alia In respact of disputes over the constitutionality
of any executive or administrative act or conduct of any organ of state, and any
dispute of a constitutional nature between local governments or between a local
and a provincial government.

Other courts of law may serve as a point of entry in intergovernmental disputes.
In all other courts of law, if the validity of a law or provision Is questionad on
constitutional grounds, the presiding officer may postpone proceedings so that
application may be made to a provincial or local division of the Supreme Court to
deal with the issue or refer it to the Constitutional Court.

The Commission on Provinclal Government
Sections 163 - 173

The Commission on Provincial Government consists of a minimum of 10 and a
maximum of 15 mambars, appointed by the Presidant. At least one member must

be appointed from each province with the concurrence of the province’s Premier.

The object of the Commission is to facilitate the establishment of provincial
government.

To that end, the CPG is competent to advise the Constitutional Assembly on the
development of a constitutional dispunsalion with regard to provincial systems of
government. Such advice shall inter alia include recommendations regarding the
finalisation of the number and the boundaries of the provinces; the constitutional
dispensation of such provinces; the final dalimitation of powers and functions
betwesn national and provincial government; fiscal arrangements between
national and provinclal governments; and the powers and functions of local
~ government. i

The CPG is also competent to advise the national government and provincial
governments on the establishment and consolidation of administrative institutions
and structures in provinces, and on any matters arising out of section 124
concerning the establishment of provinces.

Tho CPG is furthermore competent to make recommendations to the national
government or pravincial governments on the rationalisation of statutory
enactments or public resources directed at the introduction and maintenance of
an effective system of provincial government.




(d)

(e)

(s

The Auditor-General
Sections 191 - 194

Tha Auditor-Genaral's appointment must be approved by a megjority of at least
two-thirde of the members of the National Assembly and the Senate present and
voting at a joint meeling.

The Auditor-General shall inter alia audit and report on all tha accounts and
financial statements of all the accounting officers at nationsl and provincial love!
of government. He shall aleo audit and report on all the accounts and financial
statements of any local governmenlt whose accounts and financial statements are
required In terms of a law to be 80 audited.

At the request of the President or Parliament, the Auditor-General shall also
conduct performance audits.

The Financlal and Fiscal Commission
Sections 198 - 206

The FFC must make recommendations to the relevant legislative authorities
regarding Lhe financial and fiscal requirements of the national, provincial and local
governments. Matters within its purview inciude fiscal and financial policies;
equitable allocations to national. provincial and local governments from revenue
collected nationally; criteria for the allocation of financial and fiscal resources;
taxes, levies, imposts or surcharges thal a provincial government intends to levy;
and the raising of loans by a provincial or local government, and the applicable
financial norms.

The Commission’s membarship consists of a (fulk-time) chairperson and depuly
chairperson, appointed by the President in consultation with the Cabinet; and 16
other (part-time) members: nine persons, each of whom Is designated by a
province’s Executive Council, and appointed by the President, and seven ather
membears appointad by the Prasident on the advice of the Cabinet, at least onc of
whom must have expertise in local govorament finance.

The Commission on Remuneration of Representatives
Sections 207 - 208

The Commission, constitutionally requirsd to be established by an Act of
Parliament, shall make recommendations to Parliament, the provincial legislatures
and local governments on matters concerning the remuneration and allowances
of members of all elected legislative bodies of the national government, and of
provincial and local governments, including members of the provincial Houses of
Traditional Leaders and the Council of Traditional Leaders.
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The Public Service Commission
Sections 209 - 211

The Public Service Commission, with a8 minimum of three and a maximum of five
members, Is appointed by the President. It is competent inter alis to make
recommendations, give directions, and conduct enquiries with regard to the
organisation and administration of departments and the public service; conditions
of service and personnel practices; and the promotion of efficiency and
effectiveness in departments and the public service. When requested, the PSC
is compatent to advise the President, a Minister or a member of .the Executive
Council of a province in regard to any matter relating to the public service or the
amployment, remuneration or other conditions of service of functionaries
employed by any institution or body receiving funds wholly or partly appropriated
by Parliament or a provincial legislature. The PSC may aiso exercise other powers
and functions entrusted to it by a law of a competent authority.

Provincial public service commissions may be provided for by provincial
legislatures. A provincial public service commission functions in respect of public
servants employed by the province, subject to norms and standards applying
nationally. It may also exercise and perform other powers and functions of the
Public Service Commission assigned to it by the President with the approval of the
Pramier of tha province.

The Police Board of‘ Commissivners, and the Committee of the Minister and MECs

Sections 214, 216 - 220

Section 214 requires that an Act of Parllament establish and regulate a South
African Police Service structured at both nativnal and provinclal lsvels, which shall
function under the direction of both the national government and the various
provincial governments.,

(i) Section 220(2) requires that this Act shall provide for the appointment
of a Board of Commissioners, consisting of the National Commissioner

and the Provincial Commissioners, to promote cooperation and
coordination in the Service.

The President appoints the National Commissioner, who exercises
executive command of the Service subject to the directions of the
Minister. The National Commissioner is in turn responsible for the
appointment of provincial commissioners subject to the approval or veto
of the relevant Members of the Executive Councils. A Provincial
Commissioner exercises responsibilities subject inter alia to the National
Commissioner and the directions of the relevant MEC,




Section 220(1) specifies that a committee, consisting of the Minister and
the respective Members of the provincial Executive Councils, shall be
established to ensure the effective coordination of the Service and
effective cooperation between the various Commissioners.




ANNEXURE B

FORMAL NON-CONSTITUTIONAL STRUCTURES ESTABLISHED TO FACILITATE
INTERGOVERNMENTAL RELATIONS

The national government and the respective provincial governments agreed on 12
August 1984 to establish the following structures:

(a)
(b)
(e)
(d)

An Intergovernmental Forum;
A Technical Intergovernmental Committee;
Ministerial Forums (MINMEC); and

Interdepartmental Technical Committees.

in addition, the provinces have astablished a Pramiars’ Forum.

(a)

(b)

Intergovernmental Forum

The Intergovernmental Forum is a structure for consuitation and joint decision-
making between ministers of tha national government and the Premiers of the
provinces on matters of mutual concern.

The Forum meets on a monthly basis. The President and Executive Deputy
Presidents attend twice a year. Problems have been experienced because the
agenda is over-crowded; but this may he a passing phase.

Decisions taken by the Intergovernmental Forum are binding on the national and

provincial governments only after being ratified by the Cabinet and the respective
Executive Councils.

The Forum’s permanent members are the Minister for Provincial Affairs and
Constitutional Development, the Minister of Finance, (e Minister for the Public
Service and Administration, the Minister without Portfolio, and the provincial
Premiers. Thaeir respective directors-general are also in attendance.

The Minister for Provincial Affairs and Constitutional Development chairs the
meeting when the President or the Executive Depuly Presidents are not prasent.

Technical Committee to the Intergovernmental Forum

This committee is a supporting mechanism, which undertakes the preparatory
groundwork for the Forum.




(c)

(d)

(o)

md669

interdepartmental Ministerial Forums (MINMEC)

Thesc forums have been established between national line-function Ministers and
the Members of Executive Councils responsible for the relevant functions. They
meet on an ad hoc basis, inter alia to consider policy matters, coordinate
legisiation, plan joint programmes, axchange information, ete.

The national Minister chairs the forum.

Interdepartmental Technical Committess

Committees consisting of senior officials provide the MINMEC forums with
technical advice and support. These committees meet more regularly than the
forums.

The director-gcnerhl of the national line-function department concerned chairg the
committee. The national department provides a secretariat for the
Interdepartmental Technical Committoe and also for the Ministerial Forum
concerned.

The Premlers’ Forum

The Premiers’ Forum, established by tho provincial governments, meets monthly
to discuss matters of mutual interest.

Potentially, this body could develop a specific focus which might place it in an
adversarial relationship with the national government on occasion.
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ANNEXURE C

DRAFT CONSTITUTIONAL TEXT ON
INTERGOVERNMENTAL EXECUTIVE RELATIONS

Establishment of Council for Intergovernmental Executive Relations

2 (1

(2)

(3)

(4)

(5)

There shall be a Council for Intergovernmental Executive Relations
consisting of

(a) the nine Premiers of the provinces and
(b) not more than nine Ministers appointed by the President.

Whenaver it is not possible for a Premier or Minister appointed In terms of
subsection (1)(b) to attend any meeting of the Cauncil -

(a) the Premier may nominate a member of the Executive Council of
the province;

(b) the President may nominate another Minister
to represent him/her at such meeting.

The membarship of a membaer of the Council shall terminate when he or she
vacates the office which entitles him or her to such membership or in the
case of a Minister, if the President revokes his or her nomination.

The Council shall appoint one of its members to be the Chairperson and one
member to ba the Deputy Chairperson for e period determined by the
Council,

(a) If the Chairperson is absent or unable to perform his or her
functions as Chairperson, the Deputy Chairperson shall act as
Chairperson, and if both the Cheirperson and the Deputy
Chairperson are absent or unable to perform the functions of the
Chairperson, the Councll shall elect another member to act as
Chairperson.

(b) While acting as Chairperson the Deputy Chairperson or such
member may exercise the powers and shall perform the functions
of the Chalrperson.

Objects and functions of the Councll

2. (1

The object of the Council is to facilitate effective co-operation, co-
ordination and consuitation in executive matters among all levels of
government and between governments on the same lavel.
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The Council shall be competent -

(a) to monitor tho operation of intergovernmental executive relations
among all levels of government and betwaen governments at the
same |evel;

to issue directives regarding the establishment, maintenance and
improvement of a system of intergovornmontal executlve
relations;

tb facilitate the development and co-ordination of policy in
matters of mutual interest;

to mediate or to facilitate mediation in disputes between national
and provincial and between provincial executive institutions in
regard to their executive powers and functions;

to provide assistance in regard to any mattor relating to
intergovernmental relations between a provincial government and
local governments or between local governments in a province at
the request of any such government;

to monitor and facilitate the developmant of the capacity of the
provinces’ administrative structures to exercise their powers and
perform thelr functions efficiently and effectively;

to perform any function which the Council considers to be
relevant or ancillary to its functions; and

to publish reports from time to time on Its activitdes and matters

which have engaged its attention and to table an Annual Report
in Parliament and the provincial legislatures.

Meetings of Council

3. (1) The first meeting of the Council shall be held within 30 days of its
establishment at a time and place to be determined by the President, and
subsaquent meatings shall be held at a time and place determined by the
Council or, if authorised thereto by the Council, by the Chairperson.

A quorum for a meeting of the Council shall be not less than two-thirds of
all its members, ;

A decision of a two-thirds majority of all the members of the Council shall
conslilule a decision of the Councll.

All the decisions of the Councll shsll be recorded.
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Committees

4.

(1)

(2)

(3)

(4)

(5)

The Council shall from among its members or from porsons appointed in
terms of section 4(2) establish a Committee to deal with local government
relations and may establish such other committees as it may deem
necessary for the execution of its functions.

The Council may appoint persons to serve as members of a committee
established in terms of subsection (1) and such members shall be entitled
to take part In the proceedings and to vole at any mesting of such
committee, provided that on the invitation of the Council a representative
local government institution for each province shall be entitled to nominate
one person to serve as a member of a committee establishad to deal with
local government matters.

The Council shall designate one of the members of a committee as
chairperson thereof, and if any such chairperson is absent from a meeting
of the committee the members present shall elect one from among their
number to act as chairperson.

The Council may, subject to such directions as it may issue from time to
time, delegate any power granted to it by or under section 2 to such a
committee.

The Council shall not be divested of a power so delegated and the
performance of a function so authorised, and may amend or rescind any
decision of a committee.

Co-option of persons to committees

5.

(1)

(2)

A committee may co-opt any person to serve on it or to attend a particular
meeting thereof in connection with a particular matter dealt with by the
committee.

Such a person may lake part in the proceedings of the committee in
connection with such matter or at the meeting in respect of which he or
she has been co-opted, but shall not be entitled to vote.

Remuneration of members of Committees and other persons

6.

Members of committees established in terms of section 4 and persons referred to
in section 5 who are not in the employment of the state or a local government,
shall be paid such remuneration and allowances as the Minister responsible for
national financial affairs may determine.
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4

Power to appoint staff and manage its affairs

y £ (1) The Council may appoint such staff as it may deem necossary for the
efficient performance of its functions and administration, and may, after
consultation with the Public Service Commission, determine the
remuneration and conditions of service of staff members who are not public
servants seconded to the service of the Council.

(2)  The Council shall be entitled to incur expenditure during the exercise of its
functions which shall be peid from money set aside by Parliament.

Rules and procedures
8. The Council may determine rules and procedures for the conduct of its meetings

and activities and for the conduct of the meetings and activities of committees
established in terms of section 4.




