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i CONSTITUTIONAL ASSEMBLY 

THEME COMMITTEE 3 

RELATIONSHIPS BETWEEN LEVELS OF GOVERNMENTS 

Framework on Inter-governmental Relations. 

Introduction: The present Constitution gives some guidance to the Constitutional 
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set out below. When a constitution creates different levels of government and confers 

powmmnumnymomnmmmmm
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intergovernmental relations. This is typical of many federal constitutions in the world. 

Our own interim Constitution makes provision for the regulation of the relationships 

between governments, as will be shown below. However, Constitutions are couched 

in terms that tend to be gencral but do not cover all possible areas of relationship. For 
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constitution, become very useful for the smooth and efficient government of the 

country. 

Inter-Governmental Mechanisms 
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Principles. . 

) Constitutional Principle X VI provides that xdvemm:nl shall be structured at 

pational, provincial and local levels. 

[1) Since these three levels of government must work towards national unity and 
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smooth interaction among them? 
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by these two levels of government. 

Q. What mechanisms should be adopted to promote co-operation and to prevent 

and to deal with disputes arising from the exercise of concurrent powers by 

levels of government to which those powers are allocated? 
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CONSTITUTIONAL ASSEMBLY 

THEME COMMITTEE 3 

RELATIONSHIPS BETWEEN LEVELS OF GOVERNMENTS 

Framework on Inter-governmental Relations. 

Introduction: The present Constitution gives same guidance to the Constitutional 
Assembly as far as the drafting of the new constitution is concerned. Most of this 
guidance comes from the Constitutional Principles contained in Schedule 4. For 
putposes of the discussion on intergovernmental relations, a few of those principles are 
set out below. Whea a constitution creates different levels of government and confers 
powers on them, it usually also contains provisions aimed at regulating 
intergovernmental relations. This is typical of many federal constitutions in the world. 
Our own interim Constitution makes provision for the regulation of the relationships 
between governments, as will be shown below. However, Constitutions are couched 
in terms that tend to be general but do not cover all possible areas of relationship. For 
that reason, mechanisms to cater for some of the marters that may not be covered in the 
constitution, become very useful for the smooth and efficient government of the 
country. 

Inter-Governmental Mechanisms 

In suggesting a framework for mechanisms which may be used to regulate inter- 
governmental relationships, it is necessary to look, among others, at the Canstitutional 
Principles. 

a) Constitutional Prini;iplc XVI provides that government shall be structured at 
national, provincial and local levels. 

Q. Since these three levels of government must work towards national unity and 
the achievement of the national objectives how can we ensure that there is 
smooth interaction among them? 

b) Regarding the division of powers among the various levels of government and 
in particular between the national level and the provincial level, Constitutional 
Principle XIX (6) and (7) provides that certain powers shall be held concurrently 
by these two levels of government. 

Q What mechanisms should be adopted to promote co-operation and to prevent 
and to deal with disputes arising from the exercise of concurrent powers by 
levels of government to which those powers are allocated? 
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AmflinngomfimfiomlPrimiplemflnpawmmdfuncdomumemdonflmd 
provincial and provincial levels of government shall include power to perform 
functions for other levels of government on an agency or delegation basis, 

¢) Constitutional Principle XXVI guarantees a right to each level of government 
tomequitableuharcofmmwcollecmdmfimnymummurem 
Pprovinces and local governments are able to provide basic services and execute 
the functions allocated to them. 

Q Wha:maahanmdmldburrployedtammtlmt, each year, every 
Pprovince gets an equitable share of revenue collected nationally? This cannot Mpmvfidflrhflz&mfiuiondmmmukabbfimvafluflonuhw 
time according to circumstances. 

d) The national government is proscribed in Constitutional Principle XX1I from exercising its powers in such a ways that it encroaches upon the geographical, 
functional or institutional integrity of the provinces. 

Q. Whatmechanlmu:lwuldbepwiaplaaa‘thcrmpmmorme 
the possibility of the national government encroaching upon the integrity oftheprovince.randwha::houldbedoumreducethenltko,fane 
Pprovince encroaching upon the geographical or institutional integrity of another or other provinces? 

f) Regarding local government, Constitutional Principle XXIV provides that the comprehensive powers, functions and other features of local government shall be set out is parliamentary legislation or in provincial legislation of in both. 

Q. What mechanisms should be employed to prevent either the provincial 
8overnmens or the national government from whinling away the autonomy 
of local governments? A provincial government may dissolve local govemmenuwhcnhdoesnotapproveoflhm,oritcandhmm councillors. as a way of _, weakening or whittling away of local government autonomy. How can this be prevented? ; 

8) Constitutional Principle XXXIV envisages a possibility of the establishment ofnetthialmfitywiminfl:ckthlicorinmy other recognised way and the entrenchment of its continuation together with its structures, powers and functions. 
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The Constitutional Principles referred to above create two possibilitics. One is the 

pmnibflkymdthcmdforcoopmfimbetwe
endifimlwch ofgqvennnmt. for 

example, between pational and. provincial and between provincial and local 

gwmmn.momcrpouibflhyhthnofconfli
ctui‘mg, for example, out of the 

exercise concurrent powers by both levels of government to which such powers are 

given. Coopcnflonandcanfl.ictmyalaoocauinldz
fimhipl between and among 

provinces. The question remains how to promote cooperation and prevent, reduce or 

solve canflict. Onewayistoputinmeconstimfionpr
ovhionswhichaimntachicvlng 

these objectives. 

constitution. 

Onc way of achieving the objectives of enhancing cooperation between or among levcls 

of government and between and amang provinces is to adopt mechanism for regulating 

intergovernmental relations. 

Purpose of Inter-governmental Mechanisms 

mm-mmmmmmmmmm
mor 

government and make their interdependence mmtually beneficial and smooth in 

operation. Intergovernmental mechanisms are also cmployed for and serve the 

following purposes: 

*Mediation 

*Doing needs assessments 

*Joint planning of the natlonal palicy. ==+ - ~«- - - v - 

33 Should Constitution Include Provisions Setting Out the Mechanisms? 

*Mecchanisms can evolve as the constitution finds application and as problems 

arise and sotutions to are sought. In such a case the mechanisms are therefore 

ot contained in the Constitution. After evolving they may be incorporated into 
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the constitution. The disadvantage of the evolutionary approach is that there are 

nosomflmnoproblmwhmthey!fisemdalotofpreciouldm
ecmthmbe 

speat finding mechanisms to deal with the situation which has arisen. The 

advantage is that it allows for flexibility which allows adaptation as the 

Constitution grows and government develops. 

* Mechanisms can be provided for in acts of parliament. 

union and states, provides mechanisms for intergovernmental relations. For 

example Article 254 (2), dealing with concurrent powers, provides that although 

an act of parliament shall prevail over an inconsistent law of a state, the law of 

the state shall prevail in that state if it bas been reserved for the consideration of 

the President and has received his asseat. 

- Should the intergovernmental mechanisms adopted be compulsory o 

voluntary? What should be the nature of the powers and decisions of 

these mechanisms? My opinion is that some may be and others not. 

Examples of Intergovernmental Mechanisms 

At Exccutive Level 

*Premiers Conferences 

These are fora through which premiers of provinces discuss matters of common 

jmportance, exchange ideas, plan policy aod negotiate and scttle disputes. While 

the premiers conference resolves differences, it also harmonised the inter- 

dependence that exists, especially among neighbouring provinces. Premiers 

conferences can also be used to discuss proposed legislation introduced either at 

national level or at provincial level and make an input as a block. 

*Min/Mecs Conferences Section 220 (1) of Interim Constitution. 

These conterences afe particularly useful regirding those matters over which 

power is exercised concurrently by both the national government and the 

proviocial governments. Health, education, the public service and housing arc 

mofm:mmm.hhuflmswhAfriunPofiuSewicehcomem
ed. 

purpose of the minister/mec's conference is, according to S. 220 (1) of the 

Constitution, to ensure effective co-ordination of the Service and the effective 

coopcnfimanmglh:vmmncannfluimen.Acmmnmoeofpwvinciflpolice
 

commissioners is also to be established in terms of S 220 (2) of the Constitution. 
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*Mecs Conferences 

Legislative Tevel 

“Intergovernmental Legislative Committees - May or may not be necessary 

depending on the degree of separation of powers at provincial level. The greater 

fl:csepamfimofpowmthemmfilmd.lfihcsepamfioniswcak,t.hcnthis 
can be done at executive level, for example, it can take place in the form of 

premiers' consultative meetings with the senate. 

Administrative Level 

0. Can one state ban the sale of loitery tickets of other states within its own 

borders? 

The following are some of the mechanisms that can be employed at the 

administrative level. 

*Directors-General Conferences 

*Financial & Fiscal Commission - Sections 198 - 206 of the Interim 

Constitution provide for the establishment of this commission. 

*South African Police Services - Boards of Commissioners - Sections 220 (2). 
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