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CONSTITUTIONAL ASSEMBLY
THEME COMMITTEE 3
RELATIONSHIPS BETWEEN LEVELS OF GOVERNMENTS
Framework on Inter-governmental Relations.

Introduction: The present Constitution gives some guidance to the Constitutional
Asscmblyufaruﬂ:zdnﬁinsofthcncwmﬁtuﬂonkcmccmed.Mostofthia
i cmncsﬁ-omtheConsﬁmﬁonalPrinciplescmtainedechedulciFor
ofﬂndhmknmhm;wmmmﬂlrﬂaﬂom.afewofmoscpdnciplesm
set out below. When a constitution creates different levels of government and confers
powmonﬂun,itumanyahominsprovhiomahmdatmsuhﬂng
intergovernmental relations. This is typical of many federal constitutiops in the world.
Our own interim Constitution makes provision for the regulation of the relationships
between govemmcnts.uwﬂlbeshownbelow. However, Constitutions are couched
in terms that tend to be general but do not cover all possible areas of relationship. For
ﬂmreasm,mednnimmMcamtformeofthemammatmaynotbccovuedhme
constitution, become very useful for the smooth and efficient government of the
country.

Inter-Governmental Mechanisms

Inmggqﬁngaﬁwmeworkforme:hmhmswhkhmaybemadmmgulminm-

govmnnmlr:laﬁmahipa.ithmsnrymlook, among others, at the Constitutional
Principles. :

a) Constitutional Principle XVI provides that government shall be structured at
national, provincial and local levels.

'Q Stnce these three levels of government must work towards national unity and
the achievement of the national objectives how can we ensure that there is
smooth interaction among them?

b) Regarding the division of powers among the various levels of government and
Primiplc)ﬂX(G)andU)pmvtdesmalcmhpowmahaﬂbcheld concurrently
by these two levels of government.

Q. What mechanisms should be adopted to promote co-operation and to prevent

and to deal with disputes arising from the exercise of concurrent powers by
levels of government to which those powers are allocated?
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CONSTITUTIONAL ASSEMBLY
THEME COMMITTEE 3
RELATIONSHIPS BETWEEN LEVELS OF GOVERNMENTS
Framework on Inter-governmental Relations.

Introduction: The present Constitution gives same guidance to the Constitutional
Assembly as far as the drafting of the new constitution is concerned. Most of this
guidance comes from the Constitutional Principles contained in Schedule 4. For
putposes of the discussion on intergovernmental relations, a few of those principles are
set out below. Whea a constitution creates different levels of government and confers
powers on them, it usually also contains provisions aimed at regulating
intergovernmental relations. This is typical of many federal constitutions in the world.
Our own interim Constitution makes provision for the regulation of the relationships
between governments, as will be shown below. However, Constitutions are couched
in terms that tead to be general but do not cover all possible areas of relationship. For
that reason, mechanisms to cater for some of the matters that may not be covered in the
constitution, become very useful for the smooth and efficient government of the

country,
Inter-Governmental Mechanisms

In suggesting a framework for mechanisms which may be used to regulate inter-
governmental relationships, it is nccessary to look, among others, at the Canstitutional
Principles.

a) Constitutional Principle XVI provides that government shall be structured at
national, provincial and local levels.

Q. Since these three levels of government must work towards national unity and
the achievemen: of the national objectives how can we ensure that there is
smooth interaction among them?

b) Reganding the division of powers among the various levels of government and
i particular between the national level and the provingial level, Constitutional
Principle XIX (6) and (7) provides that certain powers shall be held concurrently
by these two levels of government.

Q What mechanisms should be adopted to promote co-operation and to prevent

and to deal with disputes arising from the exercise of concurrent powers by
levels of govemment to which those powers are allocated?
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AomrdjnngomﬁmﬁonalPdmiple)ﬂXﬂ)epowmandfuncﬁomatthemﬁomlmd
provincial and provincial levels of government shall include power to perform
functions for other levels of government on an agency or delegation basis,

¢) Constitutional Principle XXVI guarantees a right to each level of government
to an equitable share of revenue collected nationally so as to ensure that
provinces and local governments are able to provide basic services and exccute
the functions allocated to them.

Q. What mechanisms should be employed to ensure that, each year, every
pmﬁucc:maneqxdmbkmqrmumﬂeaedwionaay?rhbmm
bepmwﬂdforhmeCommﬁncgm equitable share varies from time to
time according to circumstances.

d) The national government is proscribed in Constitutional Principle XX1I from
exercising its powers in such a ways that it encroaches upon the geographical,
functional or institutional integrity of the provinces.

Q. Wmedwxim:houldbepmmplaceeithermwwmorrm:
the possibility of the national government encroaching upon the integrity
of the provinces and what should be done o reduce the risk of one
province encroaching upon the geographical or institutional insegrity of
another or other provinces?

) CanstihztiomlPﬁncipchVlII(S)requimthatprovisionbemadefw
obtaining the views of a provincial legislature concerning all constitutional
amendments regarding its powers, boundaries and functions.

f) Regarding local government, Constitutional Principle XXIV provides that the
comprehensive powers, functions and other features of local government ghall
be set out is parliamentary legislation or in provincial legislation of in both.

govemncntnwhcnhdocsnotapproveOf&mn,oritcandJsmhs

- councillors as a way of _ weakening or whittling away of local
government autonomy. How can this be prevented? ' '

8) Constitutional Principle XXXIV envisages a possibility of the establishment

ofatcuitmiﬂmﬁtywiﬂﬁnmeRq:uhlicorinanyotherrecog:ﬂsedwaymdthc
entrenchment of its continuation together with its structures, powers and
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The Constitutional Principles referred to above create two possibilities. One is the
possibility and the need forcoopmﬁonbetweendiﬁ'ergmlevch ofgqvcmnmt, for
cxample, between national and. provincial and between provincial and local
governments. The other possibility is that of conflict arising, for example, out of the
exercise concurrent powers by both levels of government to which such powers are
given. Coopmﬂonandconﬂictnnyalsoocminrehﬁmahips between and among
provinces. The question remains how to promote cooperation and prevent, reduce or
solve canflict. One way ismpminmcconsﬁmtimprovisionswhichaimatachicving
these objectives.

aiongﬁme.Formatmthetaﬂmy,hdnfﬁns constitutions, is not to make them
too detailed to enable adaptaﬂomtodevelopmmuthatcomevdthﬂ:cpassage of time.
Ttﬁsredncuﬂ:cneedformtmﬂymaﬂhlaorchangmsthe constitution. The above
meansthatthﬁewﬂlbemaumwhicharedmltwiminﬂwmﬁmﬂoninbroad outline

and leaving the fleshing thereof to legislation, ar judicial interpretation or to other
mechanisms. There is, howcvcr,nothingprcventbsacmmtryﬂ'omdmﬁingndetailcd
constitution.

One way of achieving the objectives of enhancing cooperation between or among levcls
ofgovennmtmdbetweenmdanmgprwinm is to adopt mechanism for regulating
intergovernmental relations.

Purpose of Inter-governmental Mechanisms

These include structures and procedures that promote co-ordination between levels of
government and make their interdependence mutually beneficial and smooth in
operation. Intergoveromental mechanisms are also cmployed for and serve the

following purposes:
*Mediation
*Doing needs assesaments

'Joint p]mins ofﬂle mﬂm‘! wlicy.;f-w.f- B aierpat S L S LR

3. Should Constitution Include Provisions Setting Out the Mechanisms?
*Mecchanisms can evolve as the constitution finds application and as problems

arise and solutions to are sought. In such a case the mechanisms are therefore
not contained in the Constitution. After evolving they may be incorporated into
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4.1

the constitution. The disadvantage of the evolutionary approach is that there are
nosomﬁumtoproblumwhmtheyariseandalotofprecimuﬁmecanthenbc
speat finding mechanisms to deal with the situation which has arisen. The
advantage is that it allows for flexibility which allows adaptation as the
Constitution grows and government develops. -

* Mechanisms can be provided for in acts of parliament.

* Some mechanisms can be provided for in the Constitution or parliamentary
hgishﬁonwhilcromnispmvidedforothmtoevolvc. Chapter I and Chapter
11 of Part XI of the Constitution of India, which deals with relations between the
union and states, provides mechanisms for intergovernmental relations. For
example Article 254 (2), dealing with concurrent powers, provides that although
an act of parliament shall prevail over an inconsistent law of a state, the law of
the state ghall prevail in that state if it has been reserved for the consideration of

the President and has received his assent.

- Should the intergovernmental mechanisms adopted be compulsory or
voluntary? What should be the nature of the powers and decisions of
these mechanisms? My opinion is that some may be and others not.

Examples of Intergovernmental Mechanisms
At Exccutive Level
*Premiers Conferences

These are fora through which premiers of provinces discuss matters of cammon
importance, exchange ideas, plan policy and negotiate and scttle disputes. While
the premiers confercnce resolves differences, it also harmonised the inter-
dependence that exists, especially among neighbouring provinces. Premiers
conferences can also be used to discuss proposed legislation introduced either at
national level or at provincial level and make an input as a block.

“Min/Mecs Conferences Section 220 (1) of Interim Conatitution.

'Ih-.cs-c—.cn -*E%u--.,wﬁ..n..; ! i ]. ly e ﬁ ] ..... " ﬂlme “ over which
power is exercised concurrently by both the national government and the

provincial governments. Health, education, the public service and housing arc
mofﬁ:oumaﬂm.AsfarutheSwthAﬁicanPoliccSmiceisconccmed,
purpose of the minister/mec's conference is, according to S. 220 (1) of the
Constitution, to ensure effective co-ordination of the Service and the effective
cooperation among the various commissioners. A committee of provincial police
commissioners is also to be established in terms of S 220 (2) of the Constitution.
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4.2

4.3

*Mecs Conferences

Legislative Level

“Intergovernmental Legislative Committees - May or may not be necessary
depending on the degree of separation of powers at provincial level. The greater
thcseparaﬁanofpowersthegrmterﬂwneed.lfthcwpamtioniswcak, then this
can be done at executive level, for example, it can take place in the form of
premiers' consultative mectings with the senate.

Al tiisrarius |ovd

0. Can one state ban the sale of lottery tickets of other states within its own
borders?

The following are some of the mechanisms that can be employed at the
administrative level.

*Directors-General Conferences

*Financial & Fiscal Commission - Sections 198 - 206 of the Interim
Constitution provide for the establishment of this commission.

*South African Police Services - Boards of Commissioners - Sections 220 (2).

End
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