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28th October 1993

colin Coleman 4
consultative susiness Movement
Johannesburg

Dear Celin

Hers are my srguments on the rols of the Financial and Tiscal
Cemmission, and how it should be appointed, as outlined in the
d;za:s;ion 1 hed with you. Please pass ehem on to anybody you
thin t.

v intend to do a redraft of the relevant parts of chapter 1l of

the constitution, but that {s unlikely to be complets before

Monday. There are more (asues than 1 expected that need to be
thought about.

WQZT.;«- Y/ SN

philip van Ryneveld
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There Appears to pe some confusion amonget constitution makers
about the role of the Fiscal and Financial commission. This memo
i an attcmpt to help clarify ¢he issues.

It is increasingly peing acceptad that writing nighly detailed
provisions relating to intor-govarnmontal #iscal relations into
the constitution will not be possible. The uncertainty o2 how
dec-nt:alilntion'will actually wozk is t00 great to tie the systen
down in this way.

tnstead it is necassary %° establish & fav Key principles and @
process for fleshing out the detail in an ongoing way. This is not
only necessary fexr the process of restructuring of the coming
decade or so, dut would be & useful approash subseguently too.
Many of the Zigcal ancmalies which arise in existing ¢adezations
may have been avoided with +his approach. Unitary systems which
dc not have the same problem of inflexibility could perhaps also
nave benefitted f#zom such an spproach.

The Koy principles which need to be established are

1) The level of government most sffectively able £o perform &
articular function ghould be the one made responsible for
t.

2) The shering between each level of goverament and each
government on each level of both revenue and the right to
raise revenus should be falir, and in accordance with vhere

rosponlthilitill gor perxforming sunctions lie.

2) pevenue transfexrs should net be used to compromise unduely
the proper gungtioning of any goverament o0 any level.

4y The figcal system must operate in & wanner which snhances
efficiency.

sower should essentially be given to the national parliament to
decide on the detail of the malin dssues, including which
governm-nts‘lhould have which powers to raise revenues; how much
revenue should be transferred O the regions and on what baeis,
ste. Giving particular powers Over any aspects of this tO ilower
Levels of government pecomes toC complex, without any significant
advantage. The nead £0F national government to be aple to conduct
economic policy soundly also cequires this.

this is a far better way of protecting lower levels of government

than trying to give them detailed powers in the constitution.

Nevertheless, the problen remains that deciding on what are ' gair’
shares of revenus, what digtribution of the rights Lo tax
cqmpromises the ocapacity of government €O carzy out its rcle,

1

whether & qovornmant'l proper ¢unctioning has bean rynduely
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‘ compromised’, otc requires a large amount of accumulated knowledge
about the fiscal systen and sytematic gathering of information
over substantial periods of time foc oorrect decisions to be nade.
onis cannot be done by the constitutional court.

rhus the system of inter-governmental fisoal relations needs an
onguing, imparciai, legitinate, technically competent

procens, which canaos po performed sithex ingide government or 3y
the courts. The Financial and riscal Commission is thus required
to ensure this prccess. A large duplicate bureaucracy need not be
required) but the process of information collection and analysis
byn;é} %?vornmsnt institutions muat be open and transparent to the
commission. .

t¢s monitoring saiould be such as to allew it teo make sound
reconmendations in relation o all aspects of interegovermental
fiscal relations, ineluding a mechanism for fair allocation of
ravenue collected nationally to lower levels of goverment.

However, the Financial and Fiscal Commission should not be
expacted to take political decisions. Political decisions should
be taken by political represantatives, and if these decisions
contradics the constitution, it is the role of the constitutional
court to make judgements in this regard. IZ government wishes to
raject the recommendations of the Financial and Fiscal Commigsion
aggrieved parties can take the issue to the gonstitutional court
where government would be expected to show that it heas not
esonsradicted the provisions of the constitution (ie the principles
lalid out above.)

What presumably will happen will be an ongcing interactive process
of hargaining between fovo:amnnts 30 as to avoid the neced to take
the issus to court. This bargaining would involve inputs from the
Financial and riscal Commigsion on an ongoing basis.

The essence of most of the four principles outlined sbove are
already contained in the constitutional principles, although sone
additions may be necessary. However there may de a problem in
relation to the appolntment of +the Financial and PFiscal
Commission,

Pram the role outlined above, this commission needs to be made up
of pukl inans %P who would be regazded aallgesivoly as
impar+tial ln making sound J@culay 1 Qnmens ong in relation
to gonfli hetWasn & «{ I favels of government as well as each
~(=A'd-F bl on h level.

censtitutional principle 23 states ¢hat ‘A Finangial and Fiscal

Commission, MWMM shall make

racommendations €tQ..:’

Tn terms of the latest draft of the interim constitution the
Financial and Fiscal Cormission shall be made up of a chair and
deguty ehair appointed by the president on the advice of the
cabinet, and one public finance expert appointed by sach region.

7¢-is logical to axpect that each region will sppeint a techaical
expert will promote the interests of that region. This makes
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rgaining and one which

s majority iz the

s which are run by

pe ted slsevhere will be unfairly
treated, and rd thenselves to be 80.

The interests of locsl government, of the other hand, will not be
represented a4t all, ard natiocnal government, directly, only to &
small degres through the appointment of the chair and vice-chair.

There seems little reason why this type of processd could not be
petcer oenducted by policicians {a the senate (oF in some
jvalent body such as 8 couscil of regiosal finance ninisters)
which represents each region equally.

A different way of a pointing the rinancial and Fiscal Commission
is thus required, wh ch would entail interpreting more lcosely the
pzovision that the commission 'represent’ each of the regions.

There should be representatiocn ¢rom each level of government, &8
well as from other interest groups in gociety.

A possible way ol doing it would be gor sach level of governmant
to have two represesntatives, and organised business and labour
‘'sach to have one zepresentative, The president should appoint &
chair, giving nine pecple altogether.

For the regional and 10cal levels, sach region and local suthority
should put forward nominations. The constitutional couzt would
+hen decide which pezrson is to becone 2 aommissioner. This would
mean that regions and local authorities will have an incsntive toO
put ioruzrd compesent, impartial people if they wish to have them
appointed.

wWhile each commissioner could be appointved tor £four years,
agpotntmontl should be staggered 80 that there is a asontinuous
¢low of -pecpie through the commission, to ensure continuity.

It may not be Necessary for the commissioners 0 work full tine
on the commission. There must, however, be 8 #yll time properly

 resourced secretariat.

The commission must nave the powsr and ability to get any
information necessary for oarrying out its tasks effactively.

Philip van Ryneveld
28th October 1993.




