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Johannesburg 

Dear Colin 

Hers are my arguments on the role of the rinancial and TFiscal 

Commission, and how it should be appointed, as outlined in the 

d:;c:n;ion 1 had with you. Please pass them on to anybody you 

thin t. 

T intend to do a redraft of the relevant parts of chapter 1l of 

the constitution, but that is unlikely to be complete before 

Monday. There are more iasues than I expected that need to be 

thuqut about. 

Wl;:“;» o 
Philip van Ryneveld 

  
  

 



   

  

    

There appears to be some confusion amonget constitution makers 

sbout the role of the Fiscal and Financial Ccommission. This memo 

is an attempt to help clarify the issues. 

It is increasingly being accepted that writing highly detailed 

provisions relating to i.nto:-qovernnuntal
 sigcal relations into 

the censtitution will not be possible. The uncertainty of how 

deconzn:.intion 
will actually work is too great to tie the system 

down in this way. 

stablish & faw Key principles and # 

i1 in an ongoing way. This is not 

of restructuring of the coming 

decade or so, but would be & useful approach subsequently £00. 

Many of the fiscal ancmalies which arise in existing fedezations 

may have been aveided with this approash. Unitary systems which 

do not have the sams problem of inflexibility could perbaps also 

have benefitted fzom such an spproach. 

Tnstead it is necassary o 

process gor fleshing out the 

only necessary for the pIoc 
   

  

The key principles which need to be established are 

1) The level of government most effectively able £o perform & 

articuler function should pe tha one made responsible for 

t. 

2) The sharing between each level of goverament and each 

government on each level of both revenue and the right to 

raise revenus should be fair, and in accordance with wvhere 

responsibilities 
gor performing functions lie. 

2) Revenue transfexrs should not be used to compromise unduely 

the proper gungtioning of any government on any level. 

4y The fiscal system must operate in & mannsz which enhaances 

efficiency. 

powezr should essentially be given %o the national parliament to 

decide on the detail of the main dissues. including which 

gove:mnu‘lhoul
d have which powezs to raise revenues; how much 

revenue should be transferred to the regions and on what basis, 

ste. Giving particular powers over any sspects of this to lower 

levels of government pecomes toc complex. without any significant 

advantage. The nead £0F national qovo:mnt to be able to conduct 

economic poliey soundly also requizes this. 

      

  

This is a far pettar way of p:otaetinq 1ower levels of government 

than trying to give them detailed powers in the constitution. 

Nevertheless, the problem remains that deciding on what are s fair’ 

shares of revenus, what digtribution of the rights to tax 

compromises the ocapacity of government €O carzy out ite zcle, 

whether & government's proper functioning has peen 'unduely 
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compromised’, etc requires a large amount of accumulated knowledge 

about the fiscal system and sytematic gathering of information 

over substantial periods of time for oorrect decisions to be nade. 

ohis eannot be done by the constitutional court. 

rhus the system of inter-governmental £iscal relations needs an 

onguing, imzu-ei;:., legitinmate, technically competent 

procens, which canacs bo perforned sither inside government or by 

the courcs. The Financial and riscal Commission is thus requizred 

to ensure this prccess. A large duplicate bureaucracy need not be 

required; but the process of information coliection and analysis 

by all gfvurnmne institutions must be open and transparent to the 

commission. 

1es monitoring siould be such as to allow it to make sound 

recommendations in relatiern to all aspects of interegovermental 

#iscal relations, ineluding a mechanism for fair allocation of 

revenue collected nationally to lover levels of goverment. 

However, the Financial and Fiscal Commission should not be 

expacted to take political decisioas. Political decisions should 

be taken by political represantatives, and if these decisions 

eontradict the constitution, it is the role of the constitutional 

court to make judgements in this regard, 1f government wishes to 

zeject the recommendations of the rinanclal snd Fiscal Commission 

aggrieved parties can take the issue to the constitutional court 

where goverrment would be expected to show that it hes not 

esontradicted the provisions of the constitution (ie the principles 

laid out above.) 

What presumably will happen will be an ongcing interactive process 

of bargaining between vernmeants so as to avoid the need to take 

the issus to court. This bargaining would involve inputs from the 

Financial and riscal Commigsion on an ongoing pasis. 

The essence of most of the four principles outlined above are 

already contained in the constitutional principles, although some 

additions may be necessary. However there may be a problem in 

relation to the appointment of the Financial and Fiscal 

Commission, 

Pram the role outiined above, this commission needs to be made up 

- inans %D wno would be regazded eallessivoly as 

T 1 in relation 

nment as well as each 
    
           

comstitutional principle 23 states that ‘A Tinangial and Fiscal 

i 
s 

Commission, mu.migumx_uh
_lflh—flfll-m‘ hall make 

recommendations etd...’ 

In terms of the latest draft of the interim constitution the 

Financial and Fiscal Cormission shall be made up of a chair and 

deputy chair appointed by the president on the advice of the 

cuginct, and one public finance expert appointed by each region. 

7¢-is logioal to axpect that each region will sppeint & techanical 

expert will promote the {nterests of that region. This nakes 
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the comnission into 8 body for polisical bargaining and one which 

will favour these regions which cas gorm & majority is the 

comnission. The 1irelihood is that regions wbich are run by 

parties which are net widely supported alsevhere will be unfairly 

Treated, and even if net, will regard themselves to be 80. 

The interests of l1ocel government, oft the other hand, will not be 

represented 3¢ all, end national government, directly, only to @& 

small degzes through the appointment of the ehair and vice-chair. 

There seems little reason why this type of process could not be 

petcer cenducted by politicians ia the senste (or in some 

squivalent hody such as 8 coutcil of regional finance ministers), 

which represents each region equally. 

A different way of -Zwinting the Financial and riscal Commission 

is thus required, which would entail interpreting more loosely the 

pzovision that the commission 'represent’ each of the regions. 

There should be representation from each level of government, &b 

well as from other interest groups in gsociety. 

A possible way of doing it would be for sach level of governmsnt 

to have two representatives, and ozganised business and labour 

each to have one representative. The president should appoint & 

chair, giving nine people altogether. 

ror the regional and 1ocal levels, sach region and lecal suthority 

should put forward nomirations. The constitutional ecourt would 

then decide which person is to become 2 commissioner. This would 

mean that regions and local authorities will have an incentive to 

put io:vadrd competent, impartial people if they wish to have them 

appointed. 

While each ocommissioner could be appointed for four years, 

appointments should be staggered 8O that there is a continuous 

#low of -pecple through ¢he commission, to ensure continuity. 

It may not be hecessary for the commissioners to work full tinme 

on the cemmission. Theze must, however, be 8 full time properly 

_resourced secretariat. 

The commisaion nust nave the power and ability to get any 

information necessary for carrying out its tasks effactively. 

Philip van Ryneveld 

28th October 1993. 

  
 


